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OCTOBER 16, 1995.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. ARCHER, from the Committee on Ways and Means,
submitted the following

R E P O R T

together with

DISSENTING VIEWS

[To accompany H.R. 2425]

[Including cost estimate of the Congressional Budget Office]

The Committee on Ways and Means, to whom was referred the
bill (H.R. 2425) to amend title XVIII of the Social Security Act to
preserve and reform the medicare program, having considered the
same, report favorably thereon with an amendment and rec-
ommend that the bill as amended do pass.

The amendment is as follows:
Strike out all after the enacting clause and insert in lieu thereof the following:

SECTION 1. PURPOSE.

The purpose of this Act is to reform the medicare program, in order to preserve
and protect the financial stability of the program.

TITLE XV—MEDICARE

SEC. 15000. SHORT TITLE OF TITLE; AMENDMENTS AND REFERENCES TO OBRA; TABLE OF
CONTENTS OF TITLE.

(a) SHORT TITLE.—This title may be cited as the ‘‘Medicare Preservation Act of
1995’’.

(b) AMENDMENTS TO SOCIAL SECURITY ACT.—Except as otherwise specifically pro-
vided, whenever in this title an amendment is expressed in terms of an amendment
to or repeal of a section or other provision, the reference shall be considered to be
made to that section or other provision of the Social Security Act.

(c) REFERENCES TO OBRA.—In this title, the terms ‘‘OBRA–1986’’, ‘‘OBRA–1987’’,
‘‘OBRA–1989’’, ‘‘OBRA–1990’’, and ‘‘OBRA–1993’’ refer to the Omnibus Budget Rec-
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onciliation Act of 1986 (Public Law 99–509), the Omnibus Budget Reconciliation Act
of 1987 (Public Law 100–203), the Omnibus Budget Reconciliation Act of 1989 (Pub-
lic Law 101–239), the Omnibus Budget Reconciliation Act of 1990 (Public Law 101–
508), and the Omnibus Budget Reconciliation Act of 1993 (Public Law 103–66), re-
spectively.

(d) TABLE OF CONTENTS OF TITLE.—The table of contents of this title is as follows:
Sec. 15000. Short title of title; amendments and references to OBRA; table of contents of title.

Subtitle A—MedicarePlus Program

PART 1—INCREASING CHOICE UNDER THE MEDICARE PROGRAM

Sec. 15001. Increasing choice under medicare.
Sec. 15002. MedicarePlus program.

‘‘PART C—PROVISIONS RELATING TO MEDICAREPLUS

‘‘Sec. 1851. Requirements for MedicarePlus organizations; high deductible/medisave products.
‘‘Sec. 1852. Requirements relating to benefits, provision of services, enrollment, and premiums.
‘‘Sec. 1853. Patient protection standards.
‘‘Sec. 1854. Provider-sponsored organizations.
‘‘Sec. 1855. Payments to MedicarePlus organizations.
‘‘Sec. 1856. Establishment of standards for MedicarePlus organizations and products.
‘‘Sec. 1857. MedicarePlus certification.
‘‘Sec. 1858. Contracts with MedicarePlus organizations.

Sec. 15003. Duplication and coordination of medicare-related products.
Sec. 15004. Transitional rules for current medicare HMO program.

PART 2—SPECIAL RULES FOR MEDICAREPLUS MEDICAL SAVINGS ACCOUNTS

Sec. 15011. MedicarePlus MSA’s.
Sec. 15012. Certain rebates excluded from gross income.

PART 3—SPECIAL ANTITRUST RULE FOR PROVIDER SERVICE NETWORKS

Sec. 15021. Application of antitrust rule of reason to provider service networks.

PART 4—COMMISSIONS

Sec. 15031. Medicare Payment Review Commission.
Sec. 15032. Commission on the Effect of the Baby Boom Generation on the Medicare Program.
Sec. 15033. Change in appointment of Administrator of HCFA.

PART 5—TREATMENT OF HOSPITALS WHICH PARTICIPATE IN PROVIDER-SPONSORED ORGANIZATIONS

Sec. 15041. Treatment of hospitals which participate in provider-sponsored organizations.

Subtitle B—Preventing Fraud and Abuse

Sec. 15101. Increasing awareness of fraud and abuse.
Sec. 15102. Beneficiary incentive programs.
Sec. 15103. Intermediate sanctions for medicare health maintenance organizations.
Sec. 15104. Voluntary disclosure program.
Sec. 15105. Revisions to current sanctions.
Sec. 15106. Direct spending for anti-fraud activities under medicare.
Sec. 15107. Permitting carriers to carry out prior authorization for certain items of durable medical equipment.
Sec. 15108. Establishment of Health Care Anti-Fraud Task Force.
Sec. 15109. Study of adequacy of private quality assurance programs.
Sec. 15110. Penalty for false certification for home health services.

Subtitle C—Regulatory Relief

PART 1—PHYSICIAN OWNERSHIP REFERRAL REFORM

Sec. 15201. Repeal of prohibitions based on compensation arrangements.
Sec. 15202. Revision of designated health services subject to prohibition.
Sec. 15203. Delay in implementation until promulgation of regulations.
Sec. 15204. Exceptions to prohibition.
Sec. 15205. Repeal of reporting requirements.
Sec. 15206. Preemption of State law.
Sec. 15207. Effective date.

PART 2—OTHER MEDICARE REGULATORY RELIEF

Sec. 15211. Repeal of Medicare and Medicaid Coverage Data Bank.
Sec. 15212. Clarification of level of intent required for imposition of sanctions.
Sec. 15213. Additional exception to anti-kickback penalties for managed care arrangements.
Sec. 15214. Solicitation and publication of modifications to existing safe harbors and new safe harbors.
Sec. 15215. Issuance of advisory opinions under title XI.
Sec. 15216. Prior notice of changes in billing and claims processing requirements for physicians’ services.

PART 3—PROMOTING PHYSICIAN SELF-POLICING

Sec. 15221. Exemption from antitrust laws for certain activities of medical self-regulatory entities.

Subtitle D—Medical Liability Reform

PART 1—GENERAL PROVISIONS

Sec. 15301. Federal reform of health care liability actions.
Sec. 15302. Definitions.
Sec. 15303. Effective date.
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PART 2—UNIFORM STANDARDS FOR HEALTH CARE LIABILITY ACTIONS

Sec. 15311. Statute of limitations.
Sec. 15312. Calculation and payment of damages.
Sec. 15313. Alternative dispute resolution.

Subtitle E—Teaching Hospitals and Graduate Medical Education

PART 1—TEACHING HOSPITAL AND GRADUATE MEDICAL EDUCATION TRUST FUND

Sec. 15401. Establishment of Fund; payments to teaching hospitals.

‘‘TITLE XXII—TEACHING HOSPITAL AND GRADUATE MEDICAL EDUCATION TRUST FUND

‘‘PART A—ESTABLISHMENT OF FUND

‘‘Sec. 2201. Establishment of Fund.

‘‘PART B—PAYMENTS TO TEACHING HOSPITALS

‘‘Subpart 1—Requirement of Payments

‘‘Sec. 2211. Formula payments to teaching hospitals.

‘‘Subpart 2—Amount Relating to Indirect Costs of Graduate Medical Education

‘‘Sec. 2221. Determination of amount relating to indirect costs.
‘‘Sec. 2222. Indirect costs; special rules regarding determination of hospital-specific percentage.
‘‘Sec. 2223. Indirect costs; alternative payments regarding teaching hospitals in certain States.

‘‘Subpart 3—Amount Relating to Direct Costs of Graduate Medical Education

‘‘Sec. 2231. Determination of amount relating to direct costs.
‘‘Sec. 2232. Direct costs; special rules regarding determination of hospital-specific percentage.
‘‘Sec. 2233. Direct costs; authority for payments to consortia of providers.
‘‘Sec. 2234. Direct costs; alternative payments regarding teaching hospitals in certain States.

‘‘Subpart 4—General Provisions

‘‘Sec. 2241. Adjustments in payment amounts.

PART 2—AMENDMENTS TO MEDICARE PROGRAM

Sec. 15411. Transfers to Teaching Hospital and Graduate Medical Education Trust Fund.
Sec. 15412. Modification in payment policies regarding graduate medical education.

PART 3—REFORM OF FEDERAL POLICIES REGARDING TEACHING HOSPITALS AND GRADUATE MEDICAL EDUCATION

Sec. 15421. Establishment of advisory panel for recommending policies.

‘‘PART C—OTHER MATTERS

‘‘Sec. 2251. Advisory Panel on Reform in Financing of Teaching Hospitals and Graduate Medical Education.

Subtitle F—Provisions Relating to Medicare Part A

PART 1—HOSPITALS

SUBPART A—GENERAL PROVISIONS RELATING TO HOSPITALS

Sec. 15501. Reductions in inflation updates for PPS hospitals.
Sec. 15502. Reductions in disproportionate share payment adjustments.
Sec. 15503. Payments for capital-related costs for inpatient hospital services.
Sec. 15504. Reduction in adjustment for indirect medical education.
Sec. 15505. Treatment of PPS-exempt hospitals.
Sec. 15506. Reduction in payments to hospitals for enrollees’ bad debts.
Sec. 15507. Permanent extension of hemophilia pass-through.
Sec. 15508. Conforming amendment to certification of Christian Science providers.

SUBPART B—PROVISIONS RELATING TO RURAL HOSPITALS

Sec. 15511. Sole community hospitals.
Sec. 15512. Clarification of treatment of EAC and RPC hospitals.
Sec. 15513. Establishment of rural emergency access care hospitals.
Sec. 15514. Classification of rural referral centers.
Sec. 15515. Floor on area wage index.

PART 2—PAYMENTS TO SKILLED NURSING FACILITIES

Sec. 15521. Payments for routine service costs.
Sec. 15522. Incentives for cost effective management of covered non-routine services.
Sec. 15523. Payments for routine service costs.
Sec. 15524. Reductions in payment for capital-related costs.
Sec. 15525. Treatment of items and services paid for under part B.
Sec. 15526. Certification of facilities meeting revised nursing home reform standards.
Sec. 15527. Medical review process.
Sec. 15528. Report by Medicare Payment Review Commission.
Sec. 15529. Effective date.

Subtitle G—Provisions Relating to Medicare Part B

PART 1—PAYMENT REFORMS

Sec. 15601. Payments for physicians’ services.
Sec. 15602. Elimination of formula-driven overpayments for certain outpatient hospital services.
Sec. 15603. Reduction in updates to payment amounts for durable medical equipment.
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Sec. 15604. Reduction in updates to payment amounts for clinical diagnostic laboratory tests.
Sec. 15605. Extension of reductions in payments for costs of hospital outpatient services.
Sec. 15606. Freeze in payments for ambulatory surgical center services.
Sec. 15607. Rural emergency access care hospitals.

PART 2—PART B PREMIUM

Sec. 15611. Extension of part B premium.
Sec. 15612. Income-related reduction in medicare subsidy.

PART 3—ADMINISTRATIVE SIMPLIFICATION FOR LABORATORY SERVICES

Sec. 15621. Administrative simplification for laboratory services.

PART 4—COVERAGE OF CERTAIN ANTI-NAUSEA DRUGS

Sec. 15631. Coverage of oral anti-nausea drugs under chemotherapeutic regimen.
Sec. 15632. Effective date.

PART 5—COVERAGE OF CERTAIN SERVICES ORDERED OR REFERRED BY CHIROPRACTORS

Sec. 15641. Coverage of Certain Services Ordered or Referred by Chiropractors.

Subtitle H—Provisions Relating to Medicare Parts A and B

PART 1—PAYMENT FOR HOME HEALTH SERVICES

Sec. 15701. Payment for home health services.
Sec. 15702. Maintaining savings resulting from temporary freeze on payment increases for home health serv-

ices.
Sec. 15703. Extension of waiver of presumption of lack of knowledge of exclusion from coverage for home health

agencies.
Sec. 15704. Study of coverage of services of Christian Science providers.

PART 2—MEDICARE SECONDARY PAYER IMPROVEMENTS

Sec. 15711. Extension and expansion of existing requirements.
Sec. 15712. Improvements in recovery of payments.
Sec. 15713. Prohibiting retroactive application of policy regarding ESRD beneficiaries enrolled in primary

plans.

PART 3—FAILSAFE

Sec. 15721. Failsafe budget mechanism.

PART 4—ADMINISTRATIVE SIMPLIFICATION

Sec. 15731. Standards for medicare information transactions and data elements.

PART 5—OTHER PROVISIONS RELATING TO PARTS A AND B

Sec. 15741. Clarification of medicare coverage of items and services associated with certain medical devices ap-
proved for investigational use.

Sec. 15742. Additional exclusion from coverage.

Subtitle I—Clinical Laboratories

Sec. 15801. Exemption of physician office laboratories.

Subtitle J—Lock-Box Provisions for Medicare Part B Savings from Growth Reductions

Sec. 15901. Establishment of Medicare Growth Reduction Trust Fund for Part B savings.

Subtitle A—MedicarePlus Program

PART 1—INCREASING CHOICE UNDER THE MEDICARE
PROGRAM

SEC. 15001. INCREASING CHOICE UNDER MEDICARE.

(a) IN GENERAL.—Title XVIII is amended by inserting after section 1804 the fol-
lowing new section:

‘‘PROVIDING FOR CHOICE OF COVERAGE

‘‘SEC. 1805. (a) CHOICE OF COVERAGE.—
‘‘(1) IN GENERAL.—Subject to the provisions of this section, every individual

who is entitled to benefits under part A and enrolled under part B shall elect
to receive benefits under this title through one of the following:

‘‘(A) THROUGH FEE-FOR-SERVICE SYSTEM.—Through the provisions of parts
A and B.

‘‘(B) THROUGH A MEDICAREPLUS PRODUCT.—Through a MedicarePlus
product (as defined in paragraph (2)), which may be—

‘‘(i) a high deductible/medisave product (and a contribution into a
MedicarePlus medical savings account (MSA)),
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‘‘(ii) a product offered by a provider-sponsored organization,
‘‘(iii) a product offered by an organization that is a Taft-Hartley plan

or association, or
‘‘(iv) a product providing for benefits on a fee-for-service or other

basis.
‘‘(2) MEDICAREPLUS PRODUCT DEFINED.—For purposes this section and part C,

the term ‘MedicarePlus product’ means health benefits coverage offered under
a policy, contract, or plan by a MedicarePlus organization (as defined in section
1851(a)) pursuant to and in accordance with a contract under section 1857.

‘‘(3) TERMINOLOGY RELATING TO OPTIONS.—For purposes of this section and
part C—

‘‘(A) NON-MEDICARE-PLUS OPTION.—An individual who has made the elec-
tion described in paragraph (1)(A) is considered to have elected the ‘Non-
MedicarePlus option’.

‘‘(B) MEDICAREPLUS OPTION.—An individual who has made the election
described in paragraph (1)(B) to obtain coverage through a MedicarePlus
product is considered to have elected the ‘MedicarePlus option’ for that
product.

‘‘(b) SPECIAL RULES.—
‘‘(1) RESIDENCE REQUIREMENT.—Except as the Secretary may otherwise pro-

vide, an individual is eligible to elect a MedicarePlus product offered by a
MedicarePlus organization only if the organization in relation to the product
serves the geographic area in which the individual resides.

‘‘(2) AFFILIATION REQUIREMENTS FOR CERTAIN PRODUCTS.—
‘‘(A) IN GENERAL.—Subject to subparagraph (B), an individual is eligible

to elect a MedicarePlus product offered by a limited enrollment
MedicarePlus organization (as defined in section 1852(c)(4)(D)) only if—

‘‘(i) the individual is eligible under section 1852(c)(4) to make such
election, and

‘‘(ii) in the case of a MedicarePlus organization that is a Taft-Hartley
sponsor (as defined in section 1852(c)(4)), the individual elected under
this section a MedicarePlus product offered by the sponsor during the
first enrollment period in which the individual was eligible to make
such election with respect to such sponsor.

‘‘(B) NO REELECTION AFTER DISENROLLMENT FOR CERTAIN PRODUCTS.—An
individual is not eligible to elect a MedicarePlus product offered by a
MedicarePlus organization that is a Taft-Hartley sponsor if the individual
previously had elected a MedicarePlus product offered by the organization
and had subsequently discontinued to elect such a product offered by the
organization.

‘‘(3) SPECIAL RULE FOR CERTAIN ANNUITANTS.—An individual is not eligible to
elect a high deductible/medisave product if the individual is entitled to benefits
under chapter 89 of title 5, United States Code, as an annuitant or spouse of
an annuitant.

‘‘(c) PROCESS FOR EXERCISING CHOICE.—
‘‘(1) IN GENERAL.—The Secretary shall establish a process through which elec-

tions described in subsection (a) are made and changed, including the form and
manner in which such elections are made and changed. Such elections shall be
made or changed only during coverage election periods specified under sub-
section (e) and shall become effective as provided in subsection (f).

‘‘(2) EXPEDITED IMPLEMENTATION.—The Secretary shall establish the process
of electing coverage under this section during the transition period (as defined
in subsection (e)(1)(B)) in such an expedited manner as will permit such an elec-
tion for MedicarePlus products in an area as soon as such products become
available in that area.

‘‘(3) COORDINATION THROUGH MEDICARE-PLUS ORGANIZATIONS.—
‘‘(A) ENROLLMENT.—Such process shall permit an individual who wishes

to elect a MedicarePlus product offered by a MedicarePlus organization to
make such election through the filing of an appropriate election form with
the organization.

‘‘(B) DISENROLLMENT.—Such process shall permit an individual, who has
elected a MedicarePlus product offered by a MedicarePlus organization and
who wishes to terminate such election, to terminate such election through
the filing of an appropriate election form with the organization.

‘‘(4) DEFAULT.—
‘‘(A) INITIAL ELECTION.—
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‘‘(i) IN GENERAL.—Subject to clause (ii), an individual who fails to
make an election during an initial election period under subsection
(e)(1) is deemed to have chosen the Non-MedicarePlus option.

‘‘(ii) SEAMLESS CONTINUATION OF COVERAGE.—The Secretary shall es-
tablish procedures under which individuals who are enrolled with a
MedicarePlus organization at the time of the initial election period and
who fail to elect to receive coverage other than through the organiza-
tion are deemed to have elected an appropriate MedicarePlus product
offered by the organization.

‘‘(B) CONTINUING PERIODS.—An individual who has made (or deemed to
have made) an election under this section is considered to have continued
to make such election until such time as—

‘‘(i) the individual changes the election under this section, or
‘‘(ii) a MedicarePlus product is discontinued, if the individual had

elected such product at the time of the discontinuation.
‘‘(5) AGREEMENTS WITH COMMISSIONER OF SOCIAL SECURITY TO PROMOTE EFFI-

CIENT ADMINISTRATION.—In order to promote the efficient administration of this
section and the MedicarePlus program under part C, the Secretary may enter
into an agreement with the Commissioner of Social Security under which the
Commissioner performs administrative responsibilities relating to enrollment
and disenrollment in MedicarePlus products under this section.

‘‘(d) PROVISION OF BENEFICIARY INFORMATION TO PROMOTE INFORMED CHOICE.—
‘‘(1) IN GENERAL.—The Secretary shall provide for activities under this sub-

section to disseminate broadly information to medicare beneficiaries (and pro-
spective medicare beneficiaries) on the coverage options provided under this sec-
tion in order to promote an active, informed selection among such options. Such
information shall be made available on such a timely basis (such as 6 months
before the date an individual would first attain eligibility for medicare on the
basis of age) as to permit individuals to elect the MedicarePlus option during
the initial election period described in subsection (e)(1).

‘‘(2) USE OF NONFEDERAL ENTITIES.—The Secretary shall, to the maximum ex-
tent feasible, enter into contracts with appropriate non-Federal entities to carry
out activities under this subsection.

‘‘(3) SPECIFIC ACTIVITIES.—In carrying out this subsection, the Secretary shall
provide for at least the following activities in all areas in which MedicarePlus
products are offered:

‘‘(A) INFORMATION BOOKLET.—
‘‘(i) IN GENERAL.—The Secretary shall publish an information booklet

and disseminate the booklet to all individuals eligible to elect the
MedicarePlus option under this section during coverage election peri-
ods.

‘‘(ii) INFORMATION INCLUDED.—The booklet shall include information
presented in plain English and in a standardized format regarding—

‘‘(I) the benefits (including cost-sharing) and premiums for the
various MedicarePlus products in the areas involved;

‘‘(II) the quality of such products, including consumer satisfaction
information; and

‘‘(III) rights and responsibilities of medicare beneficiaries under
such products.

‘‘(iii) PERIODIC UPDATING.—The booklet shall be updated on a regular
basis (not less often than once every 12 months) to reflect changes in
the availability of MedicarePlus products and the benefits and pre-
miums for such products.

‘‘(B) TOLL-FREE NUMBER.—The Secretary shall maintain a toll-free num-
ber for inquiries regarding MedicarePlus options and the operation of part
C.

‘‘(C) GENERAL INFORMATION IN MEDICARE HANDBOOK.—The Secretary
shall include information about the MedicarePlus option provided under
this section in the annual notice of medicare benefits under section 1804.

‘‘(e) COVERAGE ELECTION PERIODS.—
‘‘(1) INITIAL CHOICE UPON ELIGIBILITY TO MAKE ELECTION.—

‘‘(A) IN GENERAL.—In the case of an individual who first becomes entitled
to benefits under part A and enrolled under part B after the beginning of
the transition period (as defined in subparagraph (B)), the individual shall
make the election under this section during a period (of a duration and be-
ginning at a time specified by the Secretary) at the first time the individual
both is entitled to benefits under part A and enrolled under part B. Such
period shall be specified in a manner so that, in the case of an individual
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who elects a MedicarePlus product during the period, coverage under the
product becomes effective as of the first date on which the individual may
receive such coverage.

‘‘(B) TRANSITION PERIOD DEFINED.—In this subsection, the term ‘transi-
tion period’ means, with respect to an individual in an area, the period be-
ginning on the first day of the first month in which a MedicarePlus product
is first made available to individuals in the area and ending with the
month preceding the beginning of the first annual, coordinated election pe-
riod under paragraph (3).

‘‘(2) DURING TRANSITION PERIOD.—Subject to paragraph (6)—
‘‘(A) CONTINUOUS OPEN ENROLLMENT INTO A MEDICARE-PLUS OPTION.—

During the transition period, an individual who is eligible to make an elec-
tion under this section and who has elected the non-MedicarePlus option
may change such election to a MedicarePlus option at any time.

‘‘(B) OPEN DISENROLLMENT BEFORE END OF TRANSITION PERIOD.—
‘‘(i) IN GENERAL.—During the transition period, an individual who

has elected a MedicarePlus option for a MedicarePlus product may
change such election to another MedicarePlus product or to the non-
MedicarePlus option.

‘‘(ii) SPECIAL RULE.—During the transition period, an individual who
has elected a high deductible/medisave product may not change such
election to a MedicarePlus product that is not a high deductible/
medisave product unless the individual has had such election in effect
for 12 months.

‘‘(3) ANNUAL, COORDINATED ELECTION PERIOD.—
‘‘(A) IN GENERAL.—Subject to paragraph (5), each individual who is eligi-

ble to make an election under this section may change such election during
annual, coordinated election periods.

‘‘(B) ANNUAL, COORDINATED ELECTION PERIOD.—For purposes of this sec-
tion, the term ‘annual, coordinated election period’ means, with respect to
a calendar year (beginning with 1998), the month of October before such
year.

‘‘(C) MEDICAREPLUS HEALTH FAIR DURING OCTOBER, 1996.—In the month
of October, 1996, the Secretary shall provide for a nationally coordinated
educational and publicity campaign to inform individuals, who are eligible
to elect MedicarePlus products, about such products and the election proc-
ess provided under this section (including the annual, coordinated election
periods that occur in subsequent years).

‘‘(4) SPECIAL 90-DAY DISENROLLMENT OPTION.—
‘‘(A) IN GENERAL.—In the case of the first time an individual elects a

MedicarePlus option (other than a high deductible/medisave product) under
this section, the individual may discontinue such election through the filing
of an appropriate notice during the 90-day period beginning on the first day
on which the individual’s coverage under the MedicarePlus product under
such option becomes effective.

‘‘(B) EFFECT OF DISCONTINUATION OF ELECTION.—An individual who dis-
continues an election under this paragraph shall be deemed at the time of
such discontinuation to have elected the Non-MedicarePlus option.

‘‘(5) SPECIAL ELECTION PERIODS.—An individual may discontinue an election
of a MedicarePlus product offered by a MedicarePlus organization other than
during an annual, coordinated election period and make a new election under
this section if—

‘‘(A) the organization’s or product’s certification under part C has been
terminated or the organization has terminated or otherwise discontinued
providing the product;

‘‘(B) in the case of an individual who has elected a MedicarePlus product
offered by a MedicarePlus organization, the individual is no longer eligible
to elect the product because of a change in the individual’s place of resi-
dence or other change in circumstances (specified by the Secretary, but not
including termination of membership in a qualified association in the case
of a product offered by a qualified association or termination of the individ-
ual’s enrollment on the basis described in clause (i) or (ii) section
1852(c)(3)(B));

‘‘(C) the individual demonstrates (in accordance with guidelines estab-
lished by the Secretary) that—

‘‘(i) the organization offering the product substantially violated a ma-
terial provision of the organization’s contract under part C in relation
to the individual and the product; or
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‘‘(ii) the organization (or an agent or other entity acting on the orga-
nization’s behalf) materially misrepresented the product’s provisions in
marketing the product to the individual; or

‘‘(D) the individual meets such other conditions as the Secretary may pro-
vide.

‘‘(6) SPECIAL RULE FOR HIGH DEDUCTIBLE/MEDISAVE PRODUCTS.—Notwithstand-
ing the previous provisions of this subsection, an individual may elect a high
deductible/medisave product only during an annual, coordinated election period
described in paragraph (3)(B) or during the month of October, 1996.

‘‘(f) EFFECTIVENESS OF ELECTIONS.—
‘‘(1) DURING INITIAL COVERAGE ELECTION PERIOD.—An election of coverage

made during the initial coverage election period under subsection (e)(1)(A) shall
take effect upon the date the individual becomes entitled to benefits under part
A and enrolled under part B, except as the Secretary may provide (consistent
with section 1838) in order to prevent retroactive coverage.

‘‘(2) DURING TRANSITION; 90-DAY DISENROLLMENT OPTION.—An election of cov-
erage made under subsection (e)(2) and an election to discontinue a
MedicarePlus option under subsection (e)(4) at any time shall take effect with
the first calendar month following the date on which the election is made.

‘‘(3) ANNUAL, COORDINATED ELECTION PERIOD AND MEDISAVE ELECTION.—An
election of coverage made during an annual, coordinated election period (as de-
fined in subsection (e)(3)(B)) in a year or for a high deductible/medisave product
shall take effect as of the first day of the following year.

‘‘(4) OTHER PERIODS.—An election of coverage made during any other period
under subsection (e)(5) shall take effect in such manner as the Secretary pro-
vides in a manner consistent (to the extent practicable) with protecting continu-
ity of health benefit coverage.

‘‘(g) EFFECT OF ELECTION OF MEDICAREPLUS OPTION.—Subject to the provisions
of section 1855(f), payments under a contract with a MedicarePlus organization
under section 1857(a) with respect to an individual electing a MedicarePlus product
offered by the organization shall be instead of the amounts which (in the absence
of the contract) would otherwise be payable under parts A and B for items and serv-
ices furnished to the individual.

‘‘(h) ADMINISTRATION.—
‘‘(1) IN GENERAL.—This part and sections 1805 and 1876 shall be adminis-

tered through an operating division (A) that is established or identified by the
Secretary in the Department of Health and Human Services, (B) that is sepa-
rate from the Health Care Financing Administration, and (C) the primary func-
tion of which is the administration of this part and such sections. The director
of such division shall be of equal pay and rank to that of the individual respon-
sible for overall administration of parts A and B.

‘‘(2) TRANSFER AUTHORITY.—The Secretary shall transfer such personnel, ad-
ministrative support systems, assets, records, funds, and other resources in the
Health Care Financing Administration to the operating division referred to in
paragraph (1) as are used in the administration of section 1876 and as may be
required to implement the provisions referred to in such paragraph promptly
and efficiently.’’.

SEC. 15002. MEDICAREPLUS PROGRAM.

(a) IN GENERAL.—Title XVIII is amended by redesignating part C as part D and
by inserting after part B the following new part:

‘‘PART C—PROVISIONS RELATING TO MEDICAREPLUS

‘‘REQUIREMENTS FOR MEDICAREPLUS ORGANIZATIONS; HIGH DEDUCTIBLE/MEDISAVE
PRODUCTS

‘‘SEC. 1851. (a) MEDICAREPLUS ORGANIZATION DEFINED.—In this part, subject to
the succeeding provisions of this section, the term ‘MedicarePlus organization’
means a public or private entity that is certified under section 1857 as meeting the
requirements and standards of this part for such an organization.

‘‘(b) ORGANIZED AND LICENSED UNDER STATE LAW.—
‘‘(1) IN GENERAL.—A MedicarePlus organization shall be organized and li-

censed under State law to offer health insurance or health benefits coverage in
each State in which it offers a MedicarePlus product.

‘‘(2) EXCEPTION FOR TAFT-HARTLEY SPONSORS.—Paragraph (1) shall not apply
to an MedicarePlus organization that is a Taft-Hartley sponsor (as defined in
section 1852(c)(4)).
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‘‘(3) EXCEPTION FOR PROVIDER-SPONSORED ORGANIZATIONS.—Paragraph (1)
shall not apply to a MedicarePlus organization that is a provider-sponsored or-
ganization (as defined in section 1854(a)) except to the extent provided under
section 1857(c).

‘‘(4) EXCEPTION FOR QUALIFIED ASSOCIATIONS.—Paragraph (1) shall not apply
to a MedicarePlus organization that is a qualified association (as defined in sec-
tion 1852(c)(4)(B)).

‘‘(c) PREPAID PAYMENT.—A MedicarePlus organization shall be compensated (ex-
cept for deductibles, coinsurance, and copayments) for the provision of health care
services to enrolled members by a payment which is paid on a periodic basis without
regard to the date the health care services are provided and which is fixed without
regard to the frequency, extent, or kind of health care service actually provided to
a member.

‘‘(d) ASSUMPTION OF FULL FINANCIAL RISK.—The MedicarePlus organization shall
assume full financial risk on a prospective basis for the provision of the health care
services (other than hospice care) for which benefits are required to be provided
under section 1852(a)(1), except that the organization—

‘‘(1) may obtain insurance or make other arrangements for the cost of provid-
ing to any enrolled member such services the aggregate value of which exceeds
$5,000 in any year,

‘‘(2) may obtain insurance or make other arrangements for the cost of such
services provided to its enrolled members other than through the organization
because medical necessity required their provision before they could be secured
through the organization,

‘‘(3) may obtain insurance or make other arrangements for not more than 90
percent of the amount by which its costs for any of its fiscal years exceed 115
percent of its income for such fiscal year, and

‘‘(4) may make arrangements with physicians or other health professionals,
health care institutions, or any combination of such individuals or institutions
to assume all or part of the financial risk on a prospective basis for the provi-
sion of basic health services by the physicians or other health professionals or
through the institutions.

In the case of a MedicarePlus organization that is a Taft-Hartley sponsor (as defined
in section 1852(c)(4)(A)) or a qualified association (as defined in section
1852(c)(4)(B)), this subsection shall not apply with respect to MedicarePlus products
offered by such organization and issued by an organization to which subsection
(b)(1) applies or by a provider-sponsored organization (as defined in section 1854(a)).

‘‘(e) PROVISION AGAINST RISK OF INSOLVENCY.—
‘‘(1) IN GENERAL.—Each MedicarePlus organization shall meet standards

under section 1856 relating to the financial solvency and capital adequacy of the
organization. Such standards shall take into account the nature and type of
MedicarePlus products offered by the organization.

‘‘(2) TREATMENT OF TAFT-HARTLEY SPONSORS.—An entity that is a Taft-Hartley
sponsor is deemed to meet the requirement of paragraph (1).

‘‘(3) TREATMENT OF CERTAIN QUALIFIED ASSOCIATIONS.—An entity that is a
qualified association is deemed to meet the requirement of paragraph (1) with
respect to MedicarePlus products offered by such association and issued by an
organization to which subsection (b)(1) applies or by a provider-sponsored orga-
nization.

‘‘(f) HIGH DEDUCTIBLE/MEDISAVE PRODUCT DEFINED.—
‘‘(1) IN GENERAL.—In this part, the term ‘high deductible/medisave product’

means a MedicarePlus product that—
‘‘(A) provides reimbursement for at least the items and services described

in section 1852(a)(1) in a year but only after the enrollee incurs countable
expenses (as specified under the product) equal to the amount of a deduct-
ible (described in paragraph (2));

‘‘(B) counts as such expenses (for purposes of such deductible) at least all
amounts that would have been payable under parts A and B or by the en-
rollee if the enrollee had elected to receive benefits through the provisions
of such parts; and

‘‘(C) provides, after such deductible is met for a year and for all subse-
quent expenses for benefits referred to in subparagraph (A) in the year, for
a level of reimbursement that is not less than—

‘‘(i) 100 percent of such expenses, or
‘‘(ii) 100 percent of the amounts that would have been paid (without

regard to any deductibles or coinsurance) under parts A and B with re-
spect to such expenses,

whichever is less. Such term does not include the MedicarePlus MSA itself
or any contribution into such account.
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‘‘(2) DEDUCTIBLE.—The amount of deductible under a high deductible/
medisave product—

‘‘(A) for contract year 1997 shall be not more than $10,000; and
‘‘(B) for a subsequent contract year shall be not more than the maximum

amount of such deductible for the previous contract year under this para-
graph increased by the national average per capita growth rate under sec-
tion 1855(c)(3) for the year.

If the amount of the deductible under subparagraph (B) is not a multiple of $50,
the amount shall be rounded to the nearest multiple of $50.

‘‘(g) ORGANIZATIONS TREATED AS MEDICAREPLUS ORGANIZATIONS DURING TRANSI-
TION.—Any of the following organizations shall be considered to qualify as a
MedicarePlus organization for contract years beginning before January 1, 1998:

‘‘(1) HEALTH MAINTENANCE ORGANIZATIONS.—An organization that is orga-
nized under the laws of any State and that is a qualified health maintenance
organization (as defined in section 1310(d) of the Public Health Service Act), an
organization recognized under State law as a health maintenance organization,
or a similar organization regulated under State law for solvency in the same
manner and to the same extent as such a health maintenance organization.

‘‘(2) LICENSED INSURERS.—An organization that is organized under the laws
of any State and—

‘‘(A) is licensed by a State agency as an insurer for the offering of health
benefit coverage, or

‘‘(B) is licensed by a State agency as a service benefit plan,
but only for individuals residing in an area in which the organization is licensed
to offer health insurance coverage.

‘‘(3) CURRENT RISK-CONTRACTORS.—An organization that is an eligible organi-
zation (as defined in section 1876(b)) and that has a risk-sharing contract in ef-
fect under section 1876 as of the date of the enactment of this section.

‘‘REQUIREMENTS RELATING TO BENEFITS, PROVISION OF SERVICES, ENROLLMENT, AND
PREMIUMS

‘‘SEC. 1852. (a) BENEFITS COVERED.—
‘‘(1) IN GENERAL.—Except as provided in section 1851(f)(1) with respect to

high deductible/medisave products, each MedicarePlus product offered under
this part shall provide benefits for at least the items and services for which ben-
efits are available under parts A and B consistent with the standards for cov-
erage of such items and services applicable under this title.

‘‘(2) ORGANIZATION AS SECONDARY PAYER.—Notwithstanding any other provi-
sion of law, a MedicarePlus organization may (in the case of the provision of
items and services to an individual under this part under circumstances in
which payment under this title is made secondary pursuant to section
1862(b)(2)) charge or authorize the provider of such services to charge, in ac-
cordance with the charges allowed under such law or policy—

‘‘(A) the insurance carrier, employer, or other entity which under such
law, plan, or policy is to pay for the provision of such services, or

‘‘(B) such individual to the extent that the individual has been paid under
such law, plan, or policy for such services.

‘‘(3) SATISFACTION OF REQUIREMENT.—A MedicarePlus product (other than a
high deductible/medisave product) offered by a MedicarePlus organization satis-
fies paragraph (1) with respect to benefits for items and services if the following
requirements are met:

‘‘(A) FEE FOR SERVICE PROVIDERS.—In the case of benefits furnished
through a provider that does not have a contract with the organization, the
product provides for at least the dollar amount of payment for such items
and services as would otherwise be provided under parts A and B.

‘‘(B) PARTICIPATING PROVIDERS.—In the case of benefits furnished through
a provider that has such a contract, the individual’s liability for payment
for such items and services does not exceed (after taking into account any
deductible, which does not exceed any deductible under parts A and B) the
lesser of the following:

‘‘(i) NON-MEDICAREPLUS LIABILITY.—The amount of the liability that
the individual would have had (based on the provider being a partici-
pating provider) if the individual had elected the non-MedicarePlus op-
tion.

‘‘(ii) MEDICARE COINSURANCE APPLIED TO PRODUCT PAYMENT RATES.—
The applicable coinsurance or copayment rate (that would have applied
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under the non-MedicarePlus option) of the payment rate provided
under the contract.

‘‘(b) ANTIDISCRIMINATION.—A MedicarePlus organization may not deny, limit, or
condition the coverage or provision of benefits under this part based on the health
status, claims experience, receipt of health care, medical history, or lack of evidence
of insurability, of an individual.

‘‘(c) GUARANTEED ISSUE AND RENEWAL.—
‘‘(1) IN GENERAL.—Except as provided in this subsection, a MedicarePlus orga-

nization shall provide that at any time during which elections are accepted
under section 1805 with respect to a MedicarePlus product offered by the orga-
nization, the organization will accept without restrictions individuals who are
eligible to make such election.

‘‘(2) PRIORITY.—If the Secretary determines that a MedicarePlus organization,
in relation to a MedicarePlus product it offers, has a capacity limit and the
number of eligible individuals who elect the product under section 1805 exceeds
the capacity limit, the organization may limit the election of individuals of the
product under such section but only if priority in election is provided—

‘‘(A) first to such individuals as have elected the product at the time of
the determination, and

‘‘(B) then to other such individuals in such a manner that does not dis-
criminate among the individuals (who seek to elect the product) on a basis
described in paragraph (1).

‘‘(3) LIMITATION ON TERMINATION OF ELECTION.—
‘‘(A) IN GENERAL.—Subject to subparagraph (B), a MedicarePlus organiza-

tion may not for any reason terminate the election of any individual under
section 1805 for a MedicarePlus product it offers.

‘‘(B) BASIS FOR TERMINATION OF ELECTION.—A MedicarePlus organization
may terminate an individual’s election under section 1805 with respect to
a MedicarePlus product it offers if—

‘‘(i) any premiums required with respect to such product are not paid
on a timely basis (consistent with standards under section 1856 that
provide for a grace period for late payment of premiums),

‘‘(ii) the individual has engaged in disruptive behavior (as specified
in such standards), or

‘‘(iii) the product is terminated with respect to all individuals under
this part.

Any individual whose election is so terminated is deemed to have elected
the Non-MedicarePlus option (as defined in section 1805(a)(3)(A)).

‘‘(C) ORGANIZATION OBLIGATION WITH RESPECT TO ELECTION FORMS.—Pur-
suant to a contract under section 1858, each MedicarePlus organization re-
ceiving an election form under section 1805(c)(2) shall transmit to the Sec-
retary (at such time and in such manner as the Secretary may specify) a
copy of such form or such other information respecting the election as the
Secretary may specify.

‘‘(4) SPECIAL RULES FOR LIMITED ENROLLMENT MEDICAREPLUS ORGANIZA-
TIONS.—

‘‘(A) TAFT-HARTLEY SPONSORS.—
‘‘(i) IN GENERAL.—Subject to subparagraph (C), a MedicarePlus orga-

nization that is a Taft-Hartley sponsor (as defined in clause (ii)) shall
limit eligibility of enrollees under this part for MedicarePlus products
it offers to individuals who are entitled to obtain benefits through such
products under the terms of an applicable collective bargaining agree-
ment.

‘‘(ii) TAFT-HARTLEY SPONSOR.—In this part and section 1805, the term
‘Taft-Hartley sponsor’ means, in relation to a group health plan that is
established or maintained by two or more employers or jointly by one
or more employers and one or more employee organizations, the asso-
ciation, committee, joint board of trustees, or other similar group of
representatives of parties who establish or maintain the plan.

‘‘(B) QUALIFIED ASSOCIATIONS.—
‘‘(i) IN GENERAL.—Subject to subparagraph (C), a MedicarePlus orga-

nization that is a qualified association (as defined in clause (iii)) shall
limit eligibility of individuals under this part for products it offers to
individuals who are members of the association (or who are spouses of
such individuals).

‘‘(ii) LIMITATION ON TERMINATION OF COVERAGE.—Such a qualifying
association offering a MedicarePlus product to an individual may not
terminate coverage of the individual on the basis that the individual is
no longer a member of the association except pursuant to a change of
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election during an open election period occurring on or after the date
of the termination of membership.

‘‘(iii) QUALIFIED ASSOCIATION.—In this part and section 1805, the
term ‘qualified association’ means an association, religious fraternal or-
ganization, or other organization (which may be a trade, industry, or
professional association, a chamber of commerce, or a public entity as-
sociation) that the Secretary finds—

‘‘(I) has been formed for purposes other than the sale of any
health insurance and does not restrict membership based on the
health status, claims experience, receipt of health care, medical
history, or lack of evidence of insurability, of an individual,

‘‘(II) does not exist solely or principally for the purpose of selling
insurance, and

‘‘(III) has at least 1,000 individual members or 200 employer
members.

Such term includes a subsidiary or corporation that is wholly owned by
one or more qualified organizations.

‘‘(C) LIMITATION.—Rules of eligibility to carry out the previous subpara-
graphs of this paragraph shall not have the effect of denying eligibility to
individuals on the basis of health status, claims experience, receipt of
health care, medical history, or lack of evidence of insurability.

‘‘(D) LIMITED ENROLLMENT MEDICAREPLUS ORGANIZATION.—In this part
and section 1805, the term ‘limited enrollment MedicarePlus organization’
means a MedicarePlus organization that is a Taft-Hartley sponsor or a
qualified association.

‘‘(E) EMPLOYER, ETC.—In this paragraph, the terms ‘employer’, ‘employee
organization’, and ‘group health plan’ have the meanings given such terms
for purposes of part 6 of subtitle B of title I of the Employee Retirement
Income Security Act of 1974.

‘‘(d) SUBMISSION AND CHARGING OF PREMIUMS.—
‘‘(1) IN GENERAL.—Each MedicarePlus organization shall file with the Sec-

retary each year, in a form and manner and at a time specified by the Sec-
retary—

‘‘(A) the amount of the monthly premiums for coverage under each
MedicarePlus product it offers under this part in each payment area (as de-
termined for purposes of section 1855) in which the product is being offered;
and

‘‘(B) the enrollment capacity in relation to the product in each such area.
‘‘(2) AMOUNTS OF PREMIUMS CHARGED.—The amount of the monthly premium

charged by a MedicarePlus organization for a MedicarePlus product offered in
a payment area to an individual under this part shall be equal to the amount
(if any) by which—

‘‘(A) the amount of the monthly premium for the product for the period
involved, as established under paragraph (3) and submitted under para-
graph (1), exceeds

‘‘(B)(i) 1⁄12 of the annual MedicarePlus capitation rate specified in section
1855(b)(2) for the area and period involved, or (ii) in the case of a high de-
ductible/medisave product, the monthly adjusted MedicarePlus capitation
rate specified in section 1855(b)(1) for the individual and period involved.

‘‘(3) UNIFORM PREMIUM.—
‘‘(A) IN GENERAL.—Except as provided in subparagraph (B), the premiums

charged by a MedicarePlus organization under this part may not vary
among individuals who reside in the same payment area.

‘‘(B) EXCEPTION FOR HIGH DEDUCTIBLE/MEDISAVE PRODUCTS.—A
MedicarePlus organization shall establish premiums for any high deduct-
ible/medisave product it offers in a payment area based on each of the risk
adjustment categories established for purposes of determining the amount
of the payment to MedicarePlus organizations under section 1855(b)(1) and
using the identical demographic and other adjustments among such cat-
egories as are used for such purposes.

‘‘(4) TERMS AND CONDITIONS OF IMPOSING PREMIUMS.—Each MedicarePlus or-
ganization shall permit the payment of monthly premiums on a monthly basis
and may terminate election of individuals for a MedicarePlus product for failure
to make premium payments only in accordance with subsection (c)(3)(B).

‘‘(5) RELATION OF PREMIUMS AND COST-SHARING TO BENEFITS.—In no case may
the portion of a MedicarePlus organization’s premium rate and the actuarial
value of its deductibles, coinsurance, and copayments charged (to the extent at-
tributable to the minimum benefits described in subsection (a)(1) and not count
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any amount attributable to balance billing) to individuals who are enrolled
under this part with the organization exceed the actuarial value of the coinsur-
ance and deductibles that would be applicable on the average to individuals en-
rolled under this part with the organization (or, if the Secretary finds that ade-
quate data are not available to determine that actuarial value, the actuarial
value of the coinsurance and deductibles applicable on the average to individ-
uals in the area, in the State, or in the United States, eligible to enroll under
this part with the organization, or other appropriate data) and entitled to bene-
fits under part A and enrolled under part B if they were not members of a
MedicarePlus organization.

‘‘(e) REQUIREMENT FOR ADDITIONAL BENEFITS, PART B PREMIUM DISCOUNT RE-
BATES, OR BOTH.—

‘‘(1) REQUIREMENT.—
‘‘(A) IN GENERAL.—Each MedicarePlus organization (in relation to a

MedicarePlus product it offers) shall provide that if there is an excess
amount (as defined in subparagraph (B)) for the product for a contract year,
subject to the succeeding provisions of this subsection, the organization
shall provide to individuals such additional benefits (as the organization
may specify), a monetary rebate (paid on a monthly basis) of the part B
monthly premium, or a combination thereof, in an total value which is at
least equal to the adjusted excess amount (as defined in subparagraph (C)).

‘‘(B) EXCESS AMOUNT.—For purposes of this paragraph, the ‘excess
amount’, for an organization for a product, is the amount (if any) by
which—

‘‘(i) the average of the capitation payments made to the organization
under this part for the product at the beginning of contract year, ex-
ceeds

‘‘(ii) the actuarial value of the minimum benefits described in sub-
section (a)(1) under the product for individuals under this part, as de-
termined based upon an adjusted community rate described in para-
graph (5).

‘‘(C) ADJUSTED EXCESS AMOUNT.—For purposes of this paragraph, the ‘ad-
justed excess amount’, for an organization for a product, is the excess
amount reduced to reflect any amount withheld and reserved for the orga-
nization for the year under paragraph (3).

‘‘(D) NO APPLICATION TO HIGH DEDUCTIBLE/MEDISAVE PRODUCT.—Subpara-
graph (A) shall not apply to a high deductible/medisave product.

‘‘(E) UNIFORM APPLICATION.—This paragraph shall be applied uniformly
for all enrollees for a product in a service area.

‘‘(F) CONSTRUCTION.—Nothing in this subsection shall be construed as
preventing a MedicarePlus organization from providing health care benefits
that are in addition to the benefits otherwise required to be provided under
this paragraph and from imposing a premium for such additional benefits.

‘‘(2) LIMITATION ON AMOUNT OF PART B PREMIUM DISCOUNT REBATE.—In no
case shall the amount of a part B premium discount rebate under paragraph
(1)(A) exceed, with respect to a month, the amount of premiums imposed under
part B (not taking into account section 1839(b) (relating to penalty for late en-
rollment) or 1839(h) (relating to affluence testing)), for the individual for the
month. Except as provided in the previous sentence, a MedicarePlus organiza-
tion is not authorized to provide for cash or other monetary rebates as an in-
ducement for enrollment or otherwise.

‘‘(3) STABILIZATION FUND.—A MedicarePlus organization may provide that a
part of the value of an excess actuarial amount described in paragraph (1) be
withheld and reserved in the Federal Hospital Insurance Trust Fund and in the
Federal Supplementary Medical Insurance Trust Fund (in such proportions as
the Secretary determines to be appropriate) by the Secretary for subsequent an-
nual contract periods, to the extent required to stabilize and prevent undue fluc-
tuations in the additional benefits and rebates offered in those subsequent peri-
ods by the organization in accordance with such paragraph. Any of such value
of amount reserved which is not provided as additional benefits described in
paragraph (1)(A) to individuals electing the MedicarePlus product in accordance
with such paragraph prior to the end of such periods, shall revert for the use
of such trust funds.

‘‘(4) DETERMINATION BASED ON INSUFFICIENT DATA.—For purposes of this sub-
section, if the Secretary finds that there is insufficient enrollment experience
(including no enrollment experience in the case of a provider-sponsored organi-
zation) to determine an average of the capitation payments to be made under
this part at the beginning of a contract period, the Secretary may determine
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such an average based on the enrollment experience of other contracts entered
into under this part.

‘‘(5) ADJUSTED COMMUNITY RATE.—
‘‘(A) IN GENERAL.—For purposes of this subsection, subject to subpara-

graph (B), the term ‘adjusted community rate’ for a service or services
means, at the election of a MedicarePlus organization, either—

‘‘(i) the rate of payment for that service or services which the Sec-
retary annually determines would apply to an individual electing a
MedicarePlus product under this part if the rate of payment were de-
termined under a ‘community rating system’ (as defined in section
1302(8) of the Public Health Service Act, other than subparagraph (C)),
or

‘‘(ii) such portion of the weighted aggregate premium, which the Sec-
retary annually estimates would apply to such an individual, as the
Secretary annually estimates is attributable to that service or services,

but adjusted for differences between the utilization characteristics of the in-
dividuals electing coverage under this part and the utilization characteris-
tics of the other enrollees with the organization (or, if the Secretary finds
that adequate data are not available to adjust for those differences, the dif-
ferences between the utilization characteristics of individuals selecting
other MedicarePlus coverage, or individuals in the area, in the State, or in
the United States, eligible to elect MedicarePlus coverage under this part
and the utilization characteristics of the rest of the population in the area,
in the State, or in the United States, respectively).

‘‘(B) SPECIAL RULE FOR PROVIDER-SPONSORED ORGANIZATIONS.—In the case
of a MedicarePlus organization that is a provider-sponsored organization,
the adjusted community rate under subparagraph (A) for a MedicarePlus
product may be computed (in a manner specified by the Secretary) using
data in the general commercial marketplace or (during a transition period)
based on the costs incurred by the organization in providing such a product.

‘‘(f) RULES REGARDING PHYSICIAN PARTICIPATION.—
‘‘(1) PROCEDURES.—Each MedicarePlus organization shall establish reason-

able procedures relating to the participation (under an agreement between a
physician and the organization) of physicians under MedicarePlus products of-
fered by the organization under this part. Such procedures shall include—

‘‘(A) providing notice of the rules regarding participation,
‘‘(B) providing written notice of participation decisions that are adverse

to physicians, and
‘‘(C) providing a process within the organization for appealing adverse de-

cisions, including the presentation of information and views of the physi-
cian regarding such decision.

‘‘(2) CONSULTATION IN MEDICAL POLICIES.—A MedicarePlus organization shall
consult with physicians who have entered into participation agreements with
the organization regarding the organization’s medical policy, quality, and medi-
cal management procedures.

‘‘(3) LIMITATIONS ON PHYSICIAN INCENTIVE PLANS.—
‘‘(A) IN GENERAL.—Each MedicarePlus organization may not operate any

physician incentive plan (as defined in subparagraph (B)) unless the follow-
ing requirements are met:

‘‘(i) No specific payment is made directly or indirectly under the plan
to a physician or physician group as an inducement to reduce or limit
medically necessary services provided with respect to a specific individ-
ual enrolled with the organization.

‘‘(ii) If the plan places a physician or physician group at substantial
financial risk (as determined by the Secretary) for services not provided
by the physician or physician group, the organization—

‘‘(I) provides stop-loss protection for the physician or group that
is adequate and appropriate, based on standards developed by the
Secretary that take into account the number of physicians placed
at such substantial financial risk in the group or under the plan
and the number of individuals enrolled with the organization who
receive services from the physician or the physician group, and

‘‘(II) conducts periodic surveys of both individuals enrolled and
individuals previously enrolled with the organization to determine
the degree of access of such individuals to services provided by the
organization and satisfaction with the quality of such services.

‘‘(iii) The organization provides the Secretary with descriptive infor-
mation regarding the plan, sufficient to permit the Secretary to deter-
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mine whether the plan is in compliance with the requirements of this
subparagraph.

‘‘(B) PHYSICIAN INCENTIVE PLAN DEFINED.—In this paragraph, the term
‘physician incentive plan’ means any compensation arrangement between a
MedicarePlus organization and a physician or physician group that may di-
rectly or indirectly have the effect of reducing or limiting services provided
with respect to individuals enrolled with the organization under this part.

‘‘(4) EXCEPTION FOR CERTAIN FEE-FOR-SERVICE PLANS.—The previous provi-
sions of this subsection shall not apply in the case of a MedicarePlus organiza-
tion in relation to a MedicarePlus product if the organization does not have
agreements between physicians and the organization for the provision of bene-
fits under the product.

‘‘(g) PROVISION OF INFORMATION.—A MedicarePlus organization shall provide the
Secretary with such information on the organization and each MedicarePlus product
it offers as may be required for the preparation of the information booklet described
in section 1805(d)(3)(A).

‘‘(h) COORDINATED ACUTE AND LONG-TERM CARE BENEFITS UNDER A
MEDICAREPLUS PRODUCT.—Nothing in this part shall be construed as preventing a
State from coordinating benefits under its MediGrant program under title XXI with
those provided under a MedicarePlus product in a manner that assures continuity
of a full-range of acute care and long-term care services to poor elderly or disabled
individuals eligible for benefits under this title and under such program.

‘‘(i) TRANSITIONAL FILE AND USE FOR CERTAIN REQUIREMENTS.—
‘‘(1) IN GENERAL.—In the case of a MedicarePlus product proposed to be of-

fered before the end of the transition period (as defined in section1805(e)(1)(B)),
by a MedicarePlus organization described in section 1851(g)(3) or by a
MedicarePlus organization with a contract in effect under section 1858, if the
organization submits complete information to the Secretary regarding the prod-
uct demonstrating that the product meets the requirements and standards
under subsections (a), (d), and (e) (relating to benefits and premiums), the prod-
uct shall be deemed as meeting such requirements and standards under such
subsections unless the Secretary disapproves the product within 60 days after
the date of submission of the complete information.

‘‘(2) CONSTRUCTION.—Nothing in paragraph (1) shall be construed as waiving
the requirement of a contract under section 1858 or waiving requirements and
standards not referred to in paragraph (1).

‘‘PATIENT PROTECTION STANDARDS

‘‘SEC. 1853. (a) DISCLOSURE TO ENROLLEES.—A MedicarePlus organization shall
disclose in clear, accurate, and standardized form, information regarding all of the
following for each MedicarePlus product it offers:

‘‘(1) Benefits under the MedicarePlus product offered, including exclusions
from coverage and, if it is a high deductible/medisave product, a comparison of
benefits under such a product with benefits under other MedicarePlus products.

‘‘(2) Rules regarding prior authorization or other review requirements that
could result in nonpayment.

‘‘(3) Potential liability for cost-sharing for out-of-network services.
‘‘(4) The number, mix, and distribution of participating providers.
‘‘(5) The financial obligations of the enrollee, including premiums, deductibles,

co-payments, and maximum limits on out-of-pocket losses for items and services
(both in and out of network).

‘‘(6) Statistics on enrollee satisfaction with the product and organization, in-
cluding rates of reenrollment.

‘‘(7) Enrollee rights and responsibilities, including the grievance process pro-
vided under subsection (f).

‘‘(8) A statement that the use of the 911 emergency telephone number is ap-
propriate in emergency situations and an explanation of what constitutes an
emergency situation.

‘‘(9) A description of the organization’s quality assurance program under sub-
section (d).

Such information shall be disclosed to each enrollee under this part at the time of
enrollment and at least annually thereafter.

‘‘(b) ACCESS TO SERVICES.—
‘‘(1) IN GENERAL.—A MedicarePlus organization offering a MedicarePlus prod-

uct may restrict the providers from whom the benefits under the product are
provided so long as—
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‘‘(A) the organization makes such benefits available and accessible to each
individual electing the product within the product service area with reason-
able promptness and in a manner which assures continuity in the provision
of benefits;

‘‘(B) when medically necessary the organization makes such benefits
available and accessible 24 hours a day and 7 days a week;

‘‘(C) the product provides for reimbursement with respect to services
which are covered under subparagraphs (A) and (B) and which are provided
to such an individual other than through the organization, if—

‘‘(i) the services were medically necessary and immediately required
because of an unforeseen illness, injury, or condition, and

‘‘(ii) it was not reasonable given the circumstances to obtain the serv-
ices through the organization; and

‘‘(D) coverage is provided for emergency services (as defined in paragraph
(4)) without regard to prior authorization or the emergency care provider’s
contractual relationship with the organization.

‘‘(2) MINIMUM PAYMENT LEVELS WHERE PROVIDING POINT-OF-SERVICE COV-
ERAGE.—If a MedicarePlus product provides benefits for items and services (not
described in paragraph (1)(C)) through a network of providers and also permits
payment to be made under the product for such items and services not provided
through such a network, the payment level under the product with respect to
such items and services furnished outside the network shall be at least 70 per-
cent (or, if the effective cost-sharing rate is 50 percent, at least 35 percent) of
the lesser of—

‘‘(A) the payment basis (determined without regard to deductibles and
cost-sharing) that would have applied for such items and services under
parts A and B, or

‘‘(B) the amount charged by the entity furnishing such items and services.
‘‘(3) PROTECTION OF ENROLLEES FOR CERTAIN EMERGENCY SERVICES.—

‘‘(A) PARTICIPATING PROVIDERS.—In the case of emergency services de-
scribed in subparagraph (C) which are furnished by a participating physi-
cian or provider of services to an individual enrolled with a MedicarePlus
organization under this section, the applicable participation agreement is
deemed to provide that the physician or provider of services will accept as
payment in full from the organization the amount that would be payable
to the physician or provider of services under part B and from the individ-
ual under such part, if the individual were not enrolled with such an orga-
nization under this part.

‘‘(B) NONPARTICIPATING PROVIDERS.—In the case of emergency services
described in subparagraph (C) which are furnished by a nonparticipating
physician, the limitations on actual charges for such services otherwise ap-
plicable under part B (to services furnished by individuals not enrolled with
a MedicarePlus organization under this section) shall apply in the same
manner as such limitations apply to services furnished to individuals not
enrolled with such an organization.

‘‘(C) EMERGENCY SERVICES DESCRIBED.—The emergency services described
in this subparagraph are emergency services which are furnished to an en-
rollee of a MedicarePlus organization under this part by a physician or pro-
vider of services that is not under a contract with the organization.

‘‘(4) DEFINITION OF EMERGENCY SERVICES.—In this subsection, the term ‘emer-
gency services’ means, with respect to an individual enrolled with an organiza-
tion, covered inpatient and outpatient services that—

‘‘(A) are furnished by an appropriate source other than the organization,
‘‘(B) are needed immediately because of an injury or sudden illness, and
‘‘(C) are needed because the time required to reach the organization’s pro-

viders or suppliers would have meant risk of serious damage to the pa-
tient’s health.

‘‘(c) CONFIDENTIALITY AND ACCURACY OF ENROLLEE RECORDS.—Each MedicarePlus
organization shall establish procedures—

‘‘(1) to safeguard the privacy of individually identifiable enrollee information,
and

‘‘(2) to maintain accurate and timely medical records for enrollees.
‘‘(d) QUALITY ASSURANCE PROGRAM.—

‘‘(1) IN GENERAL.—Each MedicarePlus organization must have arrangements,
established in accordance with regulations of the Secretary, for an ongoing qual-
ity assurance program for health care services it provides to such individuals.

‘‘(2) ELEMENTS OF PROGRAM.—The quality assurance program shall—
‘‘(A) stress health outcomes;
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‘‘(B) provide for the establishment of written protocols for utilization re-
view, based on current standards of medical practice;

‘‘(C) provide review by physicians and other health care professionals of
the process followed in the provision of such health care services;

‘‘(D) monitors and evaluates high volume and high risk services and the
care of acute and chronic conditions;

‘‘(E) evaluates the continuity and coordination of care that enrollees re-
ceive;

‘‘(F) has mechanisms to detect both underutilization and overutilization
of services;

‘‘(G) after identifying areas for improvement, establishes or alters practice
parameters;

‘‘(H) takes action to improve quality and assesses the effectiveness of such
action through systematic follow-up;

‘‘(I) makes available information on quality and outcomes measures to fa-
cilitate beneficiary comparison and choice of health coverage options (in
such form and on such quality and outcomes measures as the Secretary de-
termines to be appropriate);

‘‘(J) is evaluated on an ongoing basis as to its effectiveness; and
‘‘(K) provide for external accreditation or review, by a utilization and

quality control peer review organization under part B of title XI or other
qualified independent review organization, of the quality of services fur-
nished by the organization meets professionally recognized standards of
health care (including providing adequate access of enrollees to services).

‘‘(3) EXCEPTION FOR CERTAIN FEE-FOR-SERVICE PLANS.—Paragraph (1) and sub-
section (c)(2) shall not apply in the case of a MedicarePlus organization in rela-
tion to a MedicarePlus product to the extent the organization provides for cov-
erage of benefits without restrictions relating to utilization and without regard
to whether the provider has a contract or other arrangement with the plan for
the provision of such benefits.

‘‘(4) TREATMENT OF ACCREDITATION.—The Secretary shall provide that a
MedicarePlus organization is deemed to meet the requirements of paragraphs
(1) and (2) of this subsection and subsection (c) if the organization is accredited
(and periodically reaccredited) by a private organization under a process that
the Secretary has determined assures that the organization meets standards
that are no less stringent than the standards established under section 1856 to
carry out this subsection and subsection (c).

‘‘(e) COVERAGE DETERMINATIONS.—
‘‘(1) DECISIONS ON NONEMERGENCY CARE.—A MedicarePlus organization shall

make determinations regarding authorization requests for nonemergency care
on a timely basis, depending on the urgency of the situation.

‘‘(2) APPEALS.—
‘‘(A) IN GENERAL.—Appeals from a determination of an organization deny-

ing coverage shall be decided within 30 days of the date of receipt of medi-
cal information, but not later than 60 days after the date of the decision.

‘‘(B) PHYSICIAN DECISION ON CERTAIN APPEALS.—Appeal decisions relating
to a determination to deny coverage based on a lack of medical necessity
shall be made only by a physician.

‘‘(C) EMERGENCY CASES.—Appeals from such a determination involving a
life-threatening or emergency situation shall be decided on an expedited
basis.

‘‘(f) GRIEVANCES AND APPEALS.—
‘‘(1) GRIEVANCE MECHANISM.—Each MedicarePlus organization must provide

meaningful procedures for hearing and resolving grievances between the organi-
zation (including any entity or individual through which the organization pro-
vides health care services) and enrollees under this part.

‘‘(2) APPEALS.—An enrollee with an organization under this part who is dis-
satisfied by reason of the enrollee’s failure to receive any health service to
which the enrollee believes the enrollee is entitled and at no greater charge
than the enrollee believes the enrollee is required to pay is entitled, if the
amount in controversy is $100 or more, to a hearing before the Secretary to the
same extent as is provided in section 205(b), and in any such hearing the Sec-
retary shall make the organization a party. If the amount in controversy is
$1,000 or more, the individual or organization shall, upon notifying the other
party, be entitled to judicial review of the Secretary’s final decision as provided
in section 205(g), and both the individual and the organization shall be entitled
to be parties to that judicial review. In applying sections 205(b) and 205(g) as
provided in this subparagraph, and in applying section 205(l) thereto, any ref-
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erence therein to the Commissioner of Social Security or the Social Security Ad-
ministration shall be considered a reference to the Secretary or the Department
of Health and Human Services, respectively.

‘‘(3) COORDINATION WITH SECRETARY OF LABOR.—The Secretary shall consult
with the Secretary of Labor so as to ensure that the requirements of this sub-
section, as they apply in the case of grievances referred to in paragraph (1) to
which section 503 of the Employee Retirement Income Security Act of 1974 ap-
plies, are applied in a manner consistent with the requirements of such section
503.

‘‘(g) INFORMATION ON ADVANCE DIRECTIVES.—Each MedicarePlus organization
shall meet the requirement of section 1866(f) (relating to maintaining written poli-
cies and procedures respecting advance directives).

‘‘(h) APPROVAL OF MARKETING MATERIALS.—
‘‘(1) SUBMISSION.—Each MedicarePlus organization may not distribute mar-

keting materials unless—
‘‘(A) at least 45 days before the date of distribution the organization has

submitted the material to the Secretary for review, and
‘‘(B) the Secretary has not disapproved the distribution of such material.

‘‘(2) REVIEW.—The standards established under section 1856 shall include
guidelines for the review of all such material submitted and under such guide-
lines the Secretary shall disapprove such material if the material is materially
inaccurate or misleading or otherwise makes a material misrepresentation.

‘‘(3) DEEMED APPROVAL (1-STOP SHOPPING).—In the case of material that is
submitted under paragraph (1)(A) to the Secretary or a regional office of the De-
partment of Health and Human Services and the Secretary or the office has not
disapproved the distribution of marketing materials under paragraph (1)(B)
with respect to a MedicarePlus product in an area, the Secretary is deemed not
to have disapproved such distribution in all other areas covered by the product
and organization.

‘‘(4) PROHIBITION OF CERTAIN MARKETING PRACTICES.—Each MedicarePlus or-
ganization shall conform to fair marketing standards in relation to
MedicarePlus products offered under this part, included in the standards estab-
lished under section 1856. Such standards shall include a prohibition against
an organization (or agent of such an organization) completing any portion of any
election form under section 1805 on behalf of any individual.

‘‘PROVIDER-SPONSORED ORGANIZATIONS

‘‘SEC. 1854. (a) PROVIDER-SPONSORED ORGANIZATION DEFINED.—
‘‘(1) IN GENERAL.—In this part, the term ‘provider-sponsored organization’

means a public or private entity that (in accordance with standards established
under subsection (b)) is a provider, or group of affiliated providers, that provides
a substantial proportion (as defined by the Secretary under such standards) of
the health care items and services under the contract under this part directly
through the provider or affiliated group of providers.

‘‘(2) SUBSTANTIAL PROPORTION.—In defining what is a ‘substantial proportion’
for purposes of paragraph (1), the Secretary—

‘‘(A) shall take into account the need for such an organization to assume
responsibility for a substantial proportion of services in order to assure fi-
nancial stability and the practical difficulties in such an organization inte-
grating a very wide range of service providers; and

‘‘(B) may vary such proportion based upon relevant differences among or-
ganizations, such as their location in an urban or rural area.

‘‘(3) AFFILIATION.—For purposes of this subsection, a provider is ‘affiliated’
with another provider if, through contract, ownership, or otherwise—

‘‘(A) one provider, directly or indirectly, controls, is controlled by, or is
under common control with the other,

‘‘(B) each provider is a participant in a lawful combination under which
each provider shares, directly or indirectly, substantial financial risk in con-
nection with their operations,

‘‘(C) both providers are part of a controlled group of corporations under
section 1563 of the Internal Revenue Code of 1986, or

‘‘(D) both providers are part of an affiliated service group under section
414 of such Code.

‘‘(4) CONTROL.—For purposes of paragraph (3), control is presumed to exist if
one party, directly or indirectly, owns, controls, or holds the power to vote, or
proxies for, not less than 51 percent of the voting rights or governance rights
of another.



19

‘‘(b) PROCESS FOR ESTABLISHING STANDARDS FOR PROVIDER-SPONSORED ORGANIZA-
TIONS.—For process of establishing of standards for provider-sponsored organiza-
tions, see section 1856(c).

‘‘(c) PROCESS FOR STATE CERTIFICATION OF PROVIDER-SPONSORED ORGANIZA-
TIONS.—For process of State certification of provider-sponsored organizations, see
section 1857(c).

‘‘(d) PREEMPTION OF STATE INSURANCE LICENSING REQUIREMENTS.—
‘‘(1) IN GENERAL.—This section supersedes any State law which—

‘‘(A) requires that a provider-sponsored organization meet requirements
for insurers of health services or health maintenance organizations doing
business in the State with respect to initial capitalization and establish-
ment of financial reserves against insolvency, or

‘‘(B) imposes requirements that would have the effect of prohibiting the
organization from complying with the applicable requirements of this part,

insofar as such the law applies to individuals enrolled with the organization
under this part.

‘‘(2) EXCEPTION.—Paragraph (1) shall not apply with respect to any State law
to the extent that such law provides standards or requirements, or provides for
enforcement thereof, so as to meet the requirements of section 1857(c)(2) with
respect to approval by the Secretary of State certification requirements there-
under.

‘‘(3) CONSTRUCTION.—Nothing in this subsection shall be construed as affect-
ing the operation of section 514 of the Employee Retirement Income Security
Act of 1974.

‘‘PAYMENTS TO MEDICAREPLUS ORGANIZATIONS

‘‘SEC. 1855. (a) PAYMENTS.—
‘‘(1) IN GENERAL.—Under a contract under section 1858 the Secretary shall

pay to each MedicarePlus organization, with respect to coverage of an individual
under this part in a payment area for a month, an amount equal to the monthly
adjusted MedicarePlus capitation rate (as provided under subsection (b)) with
respect to that individual for that area.

‘‘(2) ANNUAL ANNOUNCEMENT.—The Secretary shall annually determine, and
shall announce (in a manner intended to provide notice to interested parties)
not later than September 7 before the calendar year concerned—

‘‘(A) the annual MedicarePlus capitation rate for each payment area for
the year, and

‘‘(B) the factors to be used in adjusting such rates under subsection (b)
for payments for months in that year.

‘‘(3) ADVANCE NOTICE OF METHODOLOGICAL CHANGES.—At least 45 days before
making the announcement under paragraph (2) for a year, the Secretary shall
provide for notice to MedicarePlus organizations of proposed changes to be made
in the methodology or benefit coverage assumptions from the methodology and
assumptions used in the previous announcement and shall provide such organi-
zations an opportunity to comment on such proposed changes.

‘‘(4) EXPLANATION OF ASSUMPTIONS.—In each announcement made under
paragraph (2) for a year, the Secretary shall include an explanation of the as-
sumptions (including any benefit coverage assumptions) and changes in meth-
odology used in the announcement in sufficient detail so that MedicarePlus or-
ganizations can compute monthly adjusted MedicarePlus capitation rates for
classes of individuals located in each payment area which is in whole or in part
within the service area of such an organization.

‘‘(b) MONTHLY ADJUSTED MEDICAREPLUS CAPITATION RATE.—
‘‘(1) IN GENERAL.—For purposes of this section, the ‘monthly adjusted

MedicarePlus capitation rate’ under this subsection, for a month in a year for
an individual in a payment area (specified under paragraph (3)) and in a class
(established under paragraph (4)), is 1⁄12 of the annual MedicarePlus capitation
rate specified in paragraph (2) for that area for the year, adjusted to reflect the
actuarial value of benefits under this title with respect to individuals in such
class compared to the national average for individuals in all classes.

‘‘(2) ANNUAL MEDICAREPLUS CAPITATION RATES.—For purposes of this section,
the annual MedicarePlus capitation rate for a payment area for a year is equal
to the annual MedicarePlus capitation rate for the area for the previous year
(or, in the case of 1996, the average annual per capita rate of payment de-
scribed in section 1876(a)(1)(C) for the area for 1995) increased by the per cap-
ita growth rate for that area and year (as determined under subsection (c)).
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‘‘(3) PAYMENT AREA DEFINED.—In this section, the term ‘payment area’ means
a county (or equivalent area specified by the Secretary), except that in the case
of the population group described in paragraph (5)(C), the payment area shall
be each State.

‘‘(4) CLASSES.—
‘‘(A) IN GENERAL.—For purposes of this section, the Secretary shall define

appropriate classes of enrollees, consistent with paragraph (5), based on
age, gender, welfare status, institutionalization, and such other factors as
the Secretary determines to be appropriate, so as to ensure actuarial
equivalence. The Secretary may add to, modify, or substitute for such class-
es, if such changes will improve the determination of actuarial equivalence.

‘‘(B) RESEARCH.—The Secretary shall conduct such research as may be
necessary to provide for greater accuracy in the adjustment of capitation
rates under this subsection. Such research may include research into the
addition or modification of classes under subparagraph (A). The Secretary
shall submit to Congress a report on such research by not later than Janu-
ary 1, 1997.

‘‘(5) DIVISION OF MEDICARE POPULATION.—In carrying out paragraph (4) and
this section, the Secretary shall recognize the following separate population
groups:

‘‘(A) AGED.—Individuals 65 years of age or older who are not described
in subparagraph (C).

‘‘(B) DISABLED.—Disabled individuals who are under 65 years of age and
not described in subparagraph (C).

‘‘(C) INDIVIDUALS WITH END STAGE RENAL DISEASE.—Individuals who are
determined to have end stage renal disease.

‘‘(c) PER CAPITA GROWTH RATES.—
‘‘(1) FOR 1996.—

‘‘(A) IN GENERAL.—For purposes of this section and subject to subpara-
graph (B), the per capita growth rates for 1996, for a payment area as-
signed to a service utilization cohort under subsection (d), shall be the fol-
lowing:

‘‘(i) LOWEST SERVICE UTILIZATION COHORT.—For areas assigned to the
lowest service utilization cohort, 9.7 percent.

‘‘(ii) LOWER SERVICE UTILIZATION COHORT.—For areas assigned to the
lower service utilization cohort, 8.0 percent.

‘‘(iii) MEDIAN SERVICE UTILIZATION COHORT.—For areas assigned to
the median service utilization cohort, 5.3 percent.

‘‘(iv) HIGHER SERVICE UTILIZATION COHORT.—For areas assigned to
the higher service utilization cohort, 4.7 percent.

‘‘(v) HIGHEST SERVICE UTILIZATION COHORT.—For areas assigned to
the highest service utilization cohort, 4.0 percent.

‘‘(B) BUDGET NEUTRAL ADJUSTMENT.—The Secretary shall adjust the per
capita growth rates specified in subparagraph (A) for all the areas by such
uniform factor as may be necessary to assure that the total capitation pay-
ments under this section during 1996 are the same as the amount such
payments would have been if the per capita growth rate for all such areas
for 1996 were equal to the national average per capita growth rate, speci-
fied in paragraph (3) for 1996.

‘‘(2) FOR SUBSEQUENT YEARS.—
‘‘(A) IN GENERAL.—For purposes of this section and subject to subpara-

graph (B), the Secretary shall compute a per capita growth rate for each
year after 1996, for each payment area as assigned to a service utilization
cohort under subsection (d), consistent with the following rules:

‘‘(i) MEDIAN SERVICE UTILIZATION COHORT SET AT NATIONAL AVERAGE
PER CAPITA GROWTH RATE.—The per capita growth rate for areas as-
signed to the median service utilization cohort for the year shall be the
national average per capita growth rate for the year (as specified under
paragraph (3)).

‘‘(ii) HIGHEST SERVICE UTILIZATION COHORT SET AT 75 PERCENT OF NA-
TIONAL AVERAGE PER CAPITA GROWTH RATE.—The per capita growth rate
for areas assigned to the highest service utilization cohort for the year
shall be 75 percent of the national average per capita growth rate for
the year.

‘‘(iii) LOWEST SERVICE UTILIZATION COHORT SET AT 187.5 PERCENT OF
NATIONAL AVERAGE PER CAPITA GROWTH RATE.—The per capita growth
rate for areas assigned to the lowest service utilization cohort for the
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year shall be 187.5 percent of the national average per capita growth
rate for the year.

‘‘(iv) LOWER SERVICE UTILIZATION COHORT SET AT 150 PERCENT OF NA-
TIONAL AVERAGE PER CAPITA GROWTH RATE.—

‘‘(I) IN GENERAL.—Subject to subclause (II), the per capita growth
rate for areas assigned to the lower service utilization cohort for
the year shall be 150 percent of the national average per capita
growth rate for the year.

‘‘(II) ADJUSTMENT.—If the Secretary has established under clause
(v) the per capita growth rate for areas assigned to the higher serv-
ice utilization cohort for the year at 75 percent of the national av-
erage per capita growth rate, the Secretary may provide for a re-
duced per capita growth rate under subclause (I) to the extent nec-
essary to comply with subparagraph (B).

‘‘(v) HIGHER SERVICE UTILIZATION COHORT.—The per capita growth
rate for areas assigned to the higher service utilization cohort for the
year shall be such percent (not less than 75 percent) of the national av-
erage per capita growth rate, as the Secretary may determine consist-
ent with subparagraph (B).

‘‘(B) AVERAGE PER CAPITA GROWTH RATE AT NATIONAL AVERAGE TO ASSURE
BUDGET NEUTRALITY.—The Secretary shall compute per capita growth rates
for a year under subparagraph (A) in a manner so that the weighted aver-
age per capita growth rate for all areas for the year (weighted to reflect the
number of medicare beneficiaries in each area) is equal to the national av-
erage per capita growth rate under paragraph (3) for the year.

‘‘(3) NATIONAL AVERAGE PER CAPITA GROWTH RATES.—In this subsection, the
‘national average per capita growth rate’ for—

‘‘(A) 1996 is 5.3 percent,
‘‘(B) 1997 is 3.8 percent,
‘‘(C) 1998 is 4.6 percent,
‘‘(D) 1999 is 4.3 percent,
‘‘(E) 2000 is 3.8 percent,
‘‘(F) 2001 is 5.5 percent,
‘‘(G) 2002 is 5.6 percent, and
‘‘(H) each subsequent year is 5.0 percent.

‘‘(d) ASSIGNMENT OF PAYMENT AREAS TO SERVICE UTILIZATION COHORTS.—
‘‘(1) IN GENERAL.—For purposes of determining per capita growth rates under

subsection (c) for areas for a year, the Secretary shall assign each payment area
to a service utilization cohort (based on the service utilization index value for
that area determined under paragraph (2)) as follows:

‘‘(A) LOWEST SERVICE UTILIZATION COHORT.—Areas with a service utiliza-
tion index value of less than .80 shall be assigned to the lowest service uti-
lization cohort.

‘‘(B) LOWER SERVICE UTILIZATION COHORT.—Areas with a service utiliza-
tion index value of at least .80 but less than .90 shall be assigned to the
lower service utilization cohort.

‘‘(C) MEDIAN SERVICE UTILIZATION COHORT.—Areas with a service utiliza-
tion index value of at least .90 but less than 1.10 shall be assigned to the
median service utilization cohort.

‘‘(D) HIGHER SERVICE UTILIZATION COHORT.—Areas with a service utiliza-
tion index value of at least 1.10 but less than 1.20 shall be assigned to the
higher service utilization cohort.

‘‘(E) HIGHEST SERVICE UTILIZATION COHORT.—Areas with a service utiliza-
tion index value of at least 1.20 shall be assigned to the highest service uti-
lization cohort.

‘‘(2) DETERMINATION OF SERVICE UTILIZATION INDEX VALUES.—In order to de-
termine the per capita growth rate for a payment area for each year (beginning
with 1996), the Secretary shall determine for such area and year a service utili-
zation index value, which is equal to—

‘‘(A) the annual MedicarePlus capitation rate under this section for the
area for the year in which the determination is made (or, in the case of
1996, the average annual per capita rate of payment (described in section
1876(a)(1)(C)) for the area for 1995); divided by

‘‘(B) the input-price-adjusted annual national MedicarePlus capitation
rate (as determined under paragraph (3)) for that area for the year in which
the determination is made.

‘‘(3) DETERMINATION OF INPUT-PRICE-ADJUSTED RATES.—
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‘‘(A) IN GENERAL.—For purposes of paragraph (2), the ‘input-price-ad-
justed annual national MedicarePlus capitation rate’ for a payment area for
a year is equal to the sum, for all the types of medicare services (as classi-
fied by the Secretary), of the product (for each such type) of—

‘‘(i) the national standardized MedicarePlus capitation rate (deter-
mined under subparagraph (B)) for the year,

‘‘(ii) the proportion of such rate for the year which is attributable to
such type of services, and

‘‘(iii) an index that reflects (for that year and that type of services)
the relative input price of such services in the area compared to the na-
tional average input price of such services.

In applying clause (iii), the Secretary shall, subject to subparagraph (C),
apply those indices under this title that are used in applying (or updating)
national payment rates for specific areas and localities.

‘‘(B) NATIONAL STANDARDIZED MEDICAREPLUS CAPITATION RATE.—In this
paragraph, the ‘national standardized MedicarePlus capitation rate’ for a
year is equal to—

‘‘(i) the sum (for all payment areas) of the product of (I) the annual
MedicarePlus capitation rate for that year for the area under sub-
section (b)(2), and (II) the average number of medicare beneficiaries re-
siding in that area in the year; divided by

‘‘(ii) the total average number of medicare beneficiaries residing in all
the payment areas for that year.

‘‘(C) SPECIAL RULES FOR 1996.—In applying this paragraph for 1996—
‘‘(i) medicare services shall be divided into 2 types of services: part

A services and part B services;
‘‘(ii) the proportions described in subparagraph (A)(ii) for such types

of services shall be—
‘‘(I) for part A services, the ratio (expressed as a percentage) of

the average annual per capita rate of payment for the area for part
A for 1995 to the total average annual per capita rate of payment
for the area for parts A and B for 1995, and

‘‘(II) for part B services, 100 percent minus the ratio described
in subclause (I);

‘‘(iii) for the part A services, 70 percent of payments attributable to
such services shall be adjusted by the index used under section
1886(d)(3)(E) to adjust payment rates for relative hospital wage levels
for hospitals located in the payment area involved;

‘‘(iv) for part B services—
‘‘(I) 66 percent of payments attributable to such services shall be

adjusted by the index of the geographic area factors under section
1848(e) used to adjust payment rates for physicians’ services fur-
nished in the payment area, and

‘‘(II) of the remaining 34 percent of the amount of such pay-
ments, 70 percent shall be adjusted by the index described in
clause (iii);

‘‘(v) the index values shall be computed based only on the beneficiary
population described in subsection (b)(5)(A).

The Secretary may continue to apply the rules described in this subpara-
graph (or similar rules) for 1997.

‘‘(e) PAYMENT PROCESS.—
‘‘(1) IN GENERAL.—Subject to subsection (f), the Secretary shall make monthly

payments under this section in advance and in accordance with the rate deter-
mined under subsection (a) to the plan for each individual enrolled with a
MedicarePlus organization under this part.

‘‘(2) ADJUSTMENT TO REFLECT NUMBER OF ENROLLEES.—
‘‘(A) IN GENERAL.—The amount of payment under this subsection may be

retroactively adjusted to take into account any difference between the ac-
tual number of individuals enrolled with an organization under this part
and the number of such individuals estimated to be so enrolled in determin-
ing the amount of the advance payment.

‘‘(B) SPECIAL RULE FOR CERTAIN ENROLLEES.—
‘‘(i) IN GENERAL.—Subject to clause (ii), the Secretary may make ret-

roactive adjustments under subparagraph (A) to take into account indi-
viduals enrolled during the period beginning on the date on which the
individual enrolls with a MedicarePlus organization under a product
operated, sponsored, or contributed to by the individual’s employer or
former employer (or the employer or former employer of the individual’s
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spouse) and ending on the date on which the individual is enrolled in
the organization under this part, except that for purposes of making
such retroactive adjustments under this subparagraph, such period
may not exceed 90 days.

‘‘(ii) EXCEPTION.—No adjustment may be made under clause (i) with
respect to any individual who does not certify that the organization pro-
vided the individual with the disclosure statement described in section
1853(a) at the time the individual enrolled with the organization.

‘‘(f) SPECIAL RULES FOR INDIVIDUALS ELECTING HIGH DEDUCTIBLE/MEDISAVE
PRODUCT.—

‘‘(1) IN GENERAL.—In the case of an individual who has elected a high deduct-
ible/medisave product, notwithstanding the preceding provisions of this sec-
tion—

‘‘(A) the amount of the payment to the MedicarePlus organization offering
the high deductible/medisave product shall not exceed the premium for the
product, and

‘‘(B) subject to paragraph (2), the difference between the amount of pay-
ment that would otherwise be made and the amount of payment to such
organization shall be made directly into a MedicarePlus MSA established
(and, if applicable, designated) by the individual under paragraph (2).

‘‘(2) ESTABLISHMENT AND DESIGNATION OF MEDICAREPLUS MEDICAL SAVINGS
ACCOUNT AS REQUIREMENT FOR PAYMENT OF CONTRIBUTION.—In the case of an
individual who has elected coverage under a high deductible/medisave product,
no payment shall be made under paragraph (1)(B) on behalf of an individual
for a month unless the individual—

‘‘(A) has established before the beginning of the month (or by such other
deadline as the Secretary may specify) a MedicarePlus MSA (as defined in
section 137(b) of the Internal Revenue Code of 1986), and

‘‘(B) if the individual has established more than one MedicarePlus MSA,
has designated one of such accounts as the individual’s MedicarePlus MSA
for purposes of this part.

Under rules under this section, such an individual may change the designation
of such account under subparagraph (B) for purposes of this part.

‘‘(3) LUMP SUM DEPOSIT OF MEDICAL SAVINGS ACCOUNT CONTRIBUTION.—In the
case of an individual electing a high deductible/medisave product effective be-
ginning with a month in a year, the amount of the contribution to the
MedicarePlus MSA on behalf of the individual for that month and all successive
months in the year shall be deposited during that first month. In the case of
a termination of such an election as of a month before the end of a year, the
Secretary shall provide for a procedure for the recovery of deposits attributable
to the remaining months in the year.

‘‘(g) PAYMENTS FROM TRUST FUND.—The payment to a MedicarePlus organization
under this section for individuals enrolled under this part with the organization,
and payments to a MedicarePlus MSA under subsection (f)(1)(B), shall be made
from the Federal Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund in such proportion as the Secretary determines re-
flects the relative weight that benefits under part A and under part B represents
of the actuarial value of the total benefits under this title.

‘‘(h) SPECIAL RULE FOR CERTAIN INPATIENT HOSPITAL STAYS.—In the case of an
individual who is receiving inpatient hospital services from a subsection (d) hospital
(as defined in section 1886(d)(1)(B)) as of the effective date of the individual’s—

‘‘(1) election under this part of a MedicarePlus product offered by a
MedicarePlus organization—

‘‘(A) payment for such services until the date of the individual’s discharge
shall be made under this title through the MedicarePlus product or Non-
MedicarePlus option (as the case may be) elected before the election with
such organization,

‘‘(B) the elected organization shall not be financially responsible for pay-
ment for such services until the date after the date of the individual’s dis-
charge, and

‘‘(C) the organization shall nonetheless be paid the full amount otherwise
payable to the organization under this part; or

‘‘(2) termination of election with respect to a MedicarePlus organization under
this part—

‘‘(A) the organization shall be financially responsible for payment for such
services after such date and until the date of the individual’s discharge,

‘‘(B) payment for such services during the stay shall not be made under
section 1886(d) or by any succeeding MedicarePlus organization, and
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‘‘(C) the terminated organization shall not receive any payment with re-
spect to the individual under this part during the period the individual is
not enrolled.

‘‘ESTABLISHMENT OF STANDARDS FOR MEDICARE-PLUS ORGANIZATIONS AND PRODUCTS

‘‘SEC. 1856. (a) STANDARDS APPLICABLE TO STATE-REGULATED ORGANIZATIONS AND
PRODUCTS.—

‘‘(1) RECOMMENDATIONS OF NAIC.—The Secretary shall request the National
Association of Insurance Commissioners to develop and submit to the Secretary,
not later than 12 months after the date of the enactment of the Medicare Pres-
ervation Act of 1995, proposed standards consistent with the requirements of
this part for MedicarePlus organizations (other than Taft-Hartley sponsors and
provider-sponsored organizations) and MedicarePlus products offered by such
organizations, except that such proposed standards may relate to MedicarePlus
organizations that are qualified associations only with respect to MedicarePlus
products offered by them and only if such products are issued by organizations
to which section 1851(b)(1) applies.

‘‘(2) REVIEW.—If the Association submits such standards on a timely basis,
the Secretary shall review such standards to determine if the standards meet
the requirements of the part. The Secretary shall complete the review of the
standards not later than 90 days after the date of their submission. The Sec-
retary shall promulgate such proposed standards to apply to organizations and
products described in paragraph (1) except to the extent that the Secretary
modifies such proposed standards because they do not meet such requirements.

‘‘(3) FAILURE TO SUBMIT.—If the Association does not submit such standards
on a timely basis, the Secretary shall promulgate such standards by not later
than the date the Secretary would otherwise have been required to promulgate
standards under paragraph (2).

‘‘(4) USE OF INTERIM RULES.—For the period in which this part is in effect and
standards are being developed and established under the preceding provisions
of this subsection, the Secretary shall provide by not later than June 1, 1996,
for the application of such interim standards (without regard to any require-
ments for notice and public comment) as may be appropriate to provide for the
expedited implementation of this part. Such interim standards shall not apply
after the date standards are established under the preceding provisions of this
subsection.

‘‘(b) TAFT-HARTLEY SPONSORS, QUALIFIED ASSOCIATIONS, AND PRODUCTS.—
‘‘(1) IN GENERAL.—The Secretary shall develop and promulgate by regulation

standards consistent with the requirements of this part for Taft-Hartley spon-
sors, for qualified associations, and for MedicarePlus products offered by such
organizations (other than MedicarePlus products offered by qualified associa-
tions that are issued by organizations to which section 1851(b)(1) applies).

‘‘(2) CONSULTATION WITH LABOR.—The Secretary shall consult with the Sec-
retary of Labor with respect to such standards for such sponsors and products.

‘‘(3) TIMING.—Standards under this subsection shall be promulgated at or
about the time standards are promulgated under subsection (a).

‘‘(c) ESTABLISHMENT OF STANDARDS FOR PROVIDER-SPONSORED ORGANIZATIONS.—
‘‘(1) IN GENERAL.—The Secretary shall establish, on an expedited basis and

using a negotiated rulemaking process under subchapter 3 of chapter 5 of title
5, United States Code, standards that entities must meet to qualify as provider-
sponsored organizations under this part.

‘‘(2) PUBLICATION OF NOTICE.—In carrying out the rulemaking process under
this subsection, the Secretary, after consultation with the National Association
of Insurance Commissioners, the American Academy of Actuaries, organizations
representative of medicare beneficiaries, and other interested parties, shall pub-
lish the notice provided for under section 564(a) of title 5, United States Code,
by not later than 45 days after the date of the enactment of Medicare Preserva-
tion Act of 1995.

‘‘(3) TARGET DATE FOR PUBLICATION OF RULE.—As part of the notice under
paragraph (2), and for purposes of this subsection, the ‘target date for publica-
tion’ (referred to in section 564(a)(5) of such title) shall be September 1, 1996.

‘‘(4) ABBREVIATED PERIOD FOR SUBMISSION OF COMMENTS.—In applying section
564(c) of such title under this subsection, ‘15 days’ shall be substituted for ‘30
days’.

‘‘(5) APPOINTMENT OF NEGOTIATED RULEMAKING COMMITTEE AND
FACILITATOR.—The Secretary shall provide for—
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‘‘(A) the appointment of a negotiated rulemaking committee under section
565(a) of such title by not later than 30 days after the end of the comment
period provided for under section 564(c) of such title (as shortened under
paragraph (4)), and

‘‘(B) the nomination of a facilitator under section 566(c) of such title by
not later than 10 days after the date of appointment of the committee.

‘‘(6) PRELIMINARY COMMITTEE REPORT.—The negotiated rulemaking committee
appointed under paragraph (5) shall report to the Secretary, by not later than
June 1, 1996, regarding the committee’s progress on achieving a concensus with
regard to the rulemaking proceeding and whether such consensus is likely to
occur before one month before the target date for publication of the rule. If the
committee reports that the committee has failed to make significant progress
towards such consensus or is unlikely to reach such consensus by the target
date, the Secretary may terminate such process and provide for the publication
of a rule under this subsection through such other methods as the Secretary
may provide.

‘‘(7) FINAL COMMITTEE REPORT.—If the committee is not terminated under
paragraph (6), the rulemaking committee shall submit a report containing a
proposed rule by not later than one month before the target publication date.

‘‘(8) INTERIM, FINAL EFFECT.—The Secretary shall publish a rule under this
subsection in the Federal Register by not later than the target publication date.
Such rule shall be effective and final immediately on an interim basis, but is
subject to change and revision after public notice and opportunity for a period
(of not less than 60 days) for public comment. In connection with such rule, the
Secretary shall specify the process for the timely review and approval of appli-
cations of entities to be certified as provider-sponsored organizations pursuant
to such rules and consistent with this subsection.

‘‘(9) PUBLICATION OF RULE AFTER PUBLIC COMMENT.—The Secretary shall pro-
vide for consideration of such comments and republication of such rule by not
later than 1 year after the target publication date.

‘‘(10) PROCESS FOR APPROVAL OF APPLICATIONS FOR CERTIFICATION.—
‘‘(A) IN GENERAL.—The Secretary shall establish a process for the receipt

and approval of applications of entities for certification as provider-spon-
sored organizations under this part. Under such process, the Secretary
shall act upon a complete application submitted within 60 days after the
date it is received.

‘‘(B) CIRCULATION OF PROPOSED APPLICATION FORM.—By March 1, 1996,
the Secretary, after consultation with the negotiated rulemaking committee,
shall circulate a proposed application form that could be used by entities
considering becoming certified as a provider-sponsored organization under
this part.

‘‘(d) COORDINATION AMONG FINAL STANDARDS.—In establishing standards (other
than on an interim basis) under the previous provisions of this section, the Sec-
retary shall seek to provide for consistency (as appropriate) across the different
types of MedicarePlus organizations, in order to promote equitable treatment of dif-
ferent types of organizations and consistent protection for individuals who elect
products offered by the different types of MedicarePlus organizations.

‘‘(e) USE OF CURRENT STANDARDS FOR INTERIM STANDARDS.—To the extent prac-
ticable and consistent with the requirements of this part, standards established on
an interim basis to carry out requirements of this part may be based on currently
applicable standards, such as the rules established under section 1876 (as in effect
as of the date of the enactment of this section) to carry out analogous provisions
of such section or standards established or developed for application in the private
health insurance market.

‘‘(f) APPLICATION OF NEW STANDARDS TO ENTITIES WITH A CONTRACT.—In the case
of a MedicarePlus organization with a contract in effect under this part at the time
standards applicable to the organization under this section are changed, the organi-
zation may elect not to have such changes apply to the organization until the end
of the current contract year (or, if there is less than 6 months remaining in the con-
tract year, until 1 year after the end of the current contract year).

‘‘(g) RELATION TO STATE LAWS.—The standards established under this section
shall supersede any State law or regulation with respect to MedicarePlus products
which are offered by MedicarePlus organizations and are issued by organizations to
which section 1851(b)(1) applies, to the extent such law or regulation is inconsistent
with such standards.
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‘‘MEDICARE-PLUS CERTIFICATION

‘‘SEC. 1857. (a) STATE CERTIFICATION PROCESS FOR STATE-REGULATED ORGANIZA-
TIONS.—

‘‘(1) APPROVAL OF STATE PROCESS.—The Secretary shall approve a
MedicarePlus certification and enforcement program established by a State for
applying the standards established under section 1856 to MedicarePlus organi-
zations (other than Taft-Hartley sponsors and provider-sponsored organizations)
and MedicarePlus products offered by such organizations if the Secretary deter-
mines that the program effectively provides for the application and enforcement
of such standards in the State with respect to such organizations and products.
Such program shall provide for certification of compliance of MedicarePlus orga-
nizations and products with the applicable requirements of this part not less
often than once every 3 years.

‘‘(2) EFFECT OF CERTIFICATION UNDER STATE PROCESS.—A MedicarePlus orga-
nization and MedicarePlus product offered by such an organization that is cer-
tified under such program is considered to have been certified under this sub-
section with respect to the offering of the product to individuals residing in the
State.

‘‘(3) USER FEES.—The State may impose user fees on organizations seeking
certification under this subsection in such amounts as the State deems suffi-
cient to finance the costs of such certification. Nothing in this paragraph shall
be construed as restricting a State’s authority to impose premium taxes, other
taxes, or other levies.

‘‘(4) REVIEW.—The Secretary periodically shall review State programs ap-
proved under paragraph (1) to determine if they continue to provide for certifi-
cation and enforcement described in such paragraph. If the Secretary finds that
a State program no longer so provides, before making a final determination, the
Secretary shall provide the State an opportunity to adopt such a plan of correc-
tion as would permit the State program to meet the requirements of paragraph
(1). If the Secretary makes a final determination that the State program, after
such an opportunity, fails to meet such requirements, the provisions of sub-
section (b) shall apply to MedicarePlus organizations and products in the State.

‘‘(5) EFFECT OF NO STATE PROGRAM.—Beginning on the date standards are es-
tablished under section 1856, in the case of organizations and products in
States in which a certification program has not been approved and in operation
under paragraph (1), the Secretary shall establish a process for the certification
of MedicarePlus organizations (other than Taft-Hartley sponsors and provider-
sponsored organizations) and products of such organizations as meeting such
standards.

‘‘(6) PUBLICATION OF LIST OF APPROVED STATE PROGRAMS.—The Secretary shall
publish (and periodically update) a list of those State programs which are ap-
proved for purposes of this subsection.

‘‘(b) FEDERAL CERTIFICATION PROCESS FOR TAFT-HARTLEY SPONSORS AND PRO-
VIDER-SPONSORED ORGANIZATIONS.—

‘‘(1) ESTABLISHMENT.—The Secretary shall establish a process for the certifi-
cation of Taft-Hartley sponsors and provider-sponsored organizations and
MedicarePlus products offered by such sponsors and organizations as meeting
the applicable standards established under section 1856.

‘‘(2) INVOLVEMENT OF SECRETARY OF LABOR.—Such process shall be estab-
lished and operated in cooperation with the Secretary of Labor with respect to
Taft-Hartley sponsors.

‘‘(3) USE OF STATE LICENSING AND PRIVATE ACCREDITATION PROCESSES.—
‘‘(A) IN GENERAL.—The process under this subsection shall, to the maxi-

mum extent practicable, provide that MedicarePlus organizations and prod-
ucts that are licensed or certified through a qualified private accreditation
process that the Secretary finds applies standards that are no less stringent
than the requirements of this part are deemed to meet the corresponding
requirements of this part for such an organization or product.

‘‘(B) PERIODIC ACCREDITATION.—The use of an accreditation under sub-
paragraph (A) shall be valid only for such period as the Secretary specifies.

‘‘(4) USER FEES.—The Secretary may impose user fees on entities seeking cer-
tification under this subsection in such amounts as the Secretary deems suffi-
cient to finance the costs of such certification.

‘‘(c) CERTIFICATION OF PROVIDER-SPONSORED ORGANIZATIONS BY STATES.—
‘‘(1) IN GENERAL.—The Secretary shall establish a process under which a

State may propose to provide for certification of entities as meeting the require-
ments of this part to be provider-sponsored organizations.



27

‘‘(2) CONDITIONS FOR APPROVAL.—The Secretary may not approve a State pro-
gram for certification under paragraph (1) unless the Secretary determines that
the certification program applies standards and requirements that are identical
to the standards and requirements of this part and the applicable provisions for
enforcement of such standards and requirements do not result in a lower level
or quality of enforcement than that which is otherwise applicable under this
title.

‘‘(d) NOTICE TO ENROLLEES IN CASE OF DECERTIFICATION.—If a MedicarePlus orga-
nization or product is decertified under this section, the organization shall notify
each enrollee with the organization and product under this part of such decertifica-
tion.

‘‘(e) QUALIFIED ASSOCIATIONS.—In the case of MedicarePlus products offered by a
MedicarePlus organization that is a qualified association (as defined in section
1854(c)(4)(C)) and issued by an organization to which section 1851(b)(1) applies or
by a provider-sponsored organization (as defined in section 1854(a)), nothing in this
section shall be construed as limiting the authority of States to regulate such prod-
ucts.

‘‘CONTRACTS WITH MEDICAREPLUS ORGANIZATIONS

‘‘SEC. 1858. (a) IN GENERAL.—The Secretary shall not permit the election under
section 1805 of a MedicarePlus product offered by a MedicarePlus organization
under this part, and no payment shall be made under section 1856 to an organiza-
tion, unless the Secretary has entered into a contract under this section with an or-
ganization with respect to the offering of such product. Such a contract with an or-
ganization may cover more than one MedicarePlus product. Such contract shall pro-
vide that the organization agrees to comply with the applicable requirements and
standards of this part and the terms and conditions of payment as provided for in
this part.

‘‘(b) MINIMUM ENROLLMENT REQUIREMENTS.—
‘‘(1) IN GENERAL.—Subject to paragraphs (1) and (2), the Secretary may not

enter into a contract under this section with a MedicarePlus organization (other
than a Taft-Hartley sponsor) unless the organization has at least 5,000 individ-
uals (or 1,500 individuals in the case of an organization that is a provider-spon-
sored organization) who are receiving health benefits through the organization,
except that the standards under section 1856 may permit the organization to
have a lesser number of beneficiaries (but not less than 500 in the case of an
organization that is a provider-sponsored organization) if the organization pri-
marily serves individuals residing outside of urbanized areas.

‘‘(2) EXCEPTION FOR HIGH DEDUCTIBLE/MEDISAVE PRODUCT.—Paragraph (1)
shall not apply with respect to a contract that relates only to a high deductible/
medisave product.

‘‘(3) ALLOWING TRANSITION.—The Secretary may waive the requirement of
paragraph (1) during the first 3 contract years with respect to an organization.

‘‘(c) CONTRACT PERIOD AND EFFECTIVENESS.—
‘‘(1) PERIOD.—Each contract under this section shall be for a term of at least

one year, as determined by the Secretary, and may be made automatically re-
newable from term to term in the absence of notice by either party of intention
to terminate at the end of the current term.

‘‘(2) TERMINATION AUTHORITY.—In accordance with procedures established
under subsection (h), the Secretary may at any time terminate any such con-
tract or may impose the intermediate sanctions described in an applicable para-
graph of subsection (g) on the MedicarePlus organization if the Secretary deter-
mines that the organization—

‘‘(A) has failed substantially to carry out the contract;
‘‘(B) is carrying out the contract in a manner inconsistent with the efficient

and effective administration of this part;
‘‘(C) is operating in a manner that is not in the best interests of the individ-

uals covered under the contract; or
‘‘(D) no longer substantially meets the applicable conditions of this part.
‘‘(3) EFFECTIVE DATE OF CONTRACTS.—The effective date of any contract exe-

cuted pursuant to this section shall be specified in the contract, except that in
no case shall a contract under this section which provides for coverage under
a high deductible/medisave account be effective before January 1997 with re-
spect to such coverage.

‘‘(4) PREVIOUS TERMINATIONS.—The Secretary may not enter into a contract
with a MedicarePlus organization if a previous contract with that organization
under this section was terminated at the request of the organization within the
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preceding five-year period, except in circumstances which warrant special con-
sideration, as determined by the Secretary.

‘‘(5) NO CONTRACTING AUTHORITY.—The authority vested in the Secretary by
this part may be performed without regard to such provisions of law or regula-
tions relating to the making, performance, amendment, or modification of con-
tracts of the United States as the Secretary may determine to be inconsistent
with the furtherance of the purpose of this title.

‘‘(d) PROTECTIONS AGAINST FRAUD AND BENEFICIARY PROTECTIONS.—
‘‘(1) INSPECTION AND AUDIT.—Each contract under this section shall provide

that the Secretary, or any person or organization designated by the Secretary—
‘‘(A) shall have the right to inspect or otherwise evaluate (i) the quality,

appropriateness, and timeliness of services performed under the contract
and (ii) the facilities of the organization when there is reasonable evidence
of some need for such inspection, and

‘‘(B) shall have the right to audit and inspect any books and records of
the MedicarePlus organization that pertain (i) to the ability of the organiza-
tion to bear the risk of potential financial losses, or (ii) to services per-
formed or determinations of amounts payable under the contract.

‘‘(2) ENROLLEE NOTICE AT TIME OF TERMINATION.—Each contract under this
section shall require the organization to provide (and pay for) written notice in
advance of the contract’s termination, as well as a description of alternatives
for obtaining benefits under this title, to each individual enrolled with the orga-
nization under this part.

‘‘(3) DISCLOSURE.—
‘‘(A) IN GENERAL.—Each MedicarePlus organization shall, in accordance

with regulations of the Secretary, report to the Secretary financial informa-
tion which shall include the following:

‘‘(i) Such information as the Secretary may require demonstrating
that the organization has a fiscally sound operation.

‘‘(ii) A copy of the report, if any, filed with the Health Care Financing
Administration containing the information required to be reported
under section 1124 by disclosing entities.

‘‘(iii) A description of transactions, as specified by the Secretary, be-
tween the organization and a party in interest. Such transactions shall
include—

‘‘(I) any sale or exchange, or leasing of any property between the
organization and a party in interest;

‘‘(II) any furnishing for consideration of goods, services (including
management services), or facilities between the organization and a
party in interest, but not including salaries paid to employees for
services provided in the normal course of their employment and
health services provided to members by hospitals and other provid-
ers and by staff, medical group (or groups), individual practice as-
sociation (or associations), or any combination thereof; and

‘‘(III) any lending of money or other extension of credit between
an organization and a party in interest.

The Secretary may require that information reported respecting an organi-
zation which controls, is controlled by, or is under common control with, an-
other entity be in the form of a consolidated financial statement for the or-
ganization and such entity.

‘‘(B) PARTY IN INTEREST DEFINED.—For the purposes of this paragraph,
the term ‘party in interest’ means—

‘‘(i) any director, officer, partner, or employee responsible for manage-
ment or administration of a MedicarePlus organization, any person who
is directly or indirectly the beneficial owner of more than 5 percent of
the equity of the organization, any person who is the beneficial owner
of a mortgage, deed of trust, note, or other interest secured by, and val-
uing more than 5 percent of the organization, and, in the case of a
MedicarePlus organization organized as a nonprofit corporation, an in-
corporator or member of such corporation under applicable State cor-
poration law;

‘‘(ii) any entity in which a person described in clause (i)—
‘‘(I) is an officer or director;
‘‘(II) is a partner (if such entity is organized as a partnership);
‘‘(III) has directly or indirectly a beneficial interest of more than

5 percent of the equity; or
‘‘(IV) has a mortgage, deed of trust, note, or other interest valu-

ing more than 5 percent of the assets of such entity;
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‘‘(iii) any person directly or indirectly controlling, controlled by, or
under common control with an organization; and

‘‘(iv) any spouse, child, or parent of an individual described in clause
(i).

‘‘(C) ACCESS TO INFORMATION.—Each MedicarePlus organization shall
make the information reported pursuant to subparagraph (A) available to
its enrollees upon reasonable request.

‘‘(4) LOAN INFORMATION.—The contract shall require the organization to notify
the Secretary of loans and other special financial arrangements which are made
between the organization and subcontractors, affiliates, and related parties.

‘‘(e) ADDITIONAL CONTRACT TERMS.—The contract shall contain such other terms
and conditions not inconsistent with this part (including requiring the organization
to provide the Secretary with such information) as the Secretary may find necessary
and appropriate.

‘‘(f) INTERMEDIATE SANCTIONS.—
‘‘(1) IN GENERAL.—If the Secretary determines that a MedicarePlus organiza-

tion with a contract under this section—
‘‘(A) fails substantially to provide medically necessary items and services

that are required (under law or under the contract) to be provided to an
individual covered under the contract, if the failure has adversely affected
(or has substantial likelihood of adversely affecting) the individual;

‘‘(B) imposes premiums on individuals enrolled under this part in excess
of the premiums permitted;

‘‘(C) acts to expel or to refuse to re-enroll an individual in violation of the
provisions of this part;

‘‘(D) engages in any practice that would reasonably be expected to have
the effect of denying or discouraging enrollment (except as permitted by
this part) by eligible individuals with the organization whose medical condi-
tion or history indicates a need for substantial future medical services;

‘‘(E) misrepresents or falsifies information that is furnished—
‘‘(i) to the Secretary under this part, or
‘‘(ii) to an individual or to any other entity under this part;

‘‘(F) fails to comply with the requirements of section 1852(f)(3); or
‘‘(G) employs or contracts with any individual or entity that is excluded

from participation under this title under section 1128 or 1128A for the pro-
vision of health care, utilization review, medical social work, or administra-
tive services or employs or contracts with any entity for the provision (di-
rectly or indirectly) through such an excluded individual or entity of such
services;

the Secretary may provide, in addition to any other remedies authorized by law,
for any of the remedies described in paragraph (2).

‘‘(2) REMEDIES.—The remedies described in this paragraph are—
‘‘(A) civil money penalties of not more than $25,000 for each determina-

tion under paragraph (1) or, with respect to a determination under subpara-
graph (D) or (E)(i) of such paragraph, of not more than $100,000 for each
such determination, plus, with respect to a determination under paragraph
(1)(B), double the excess amount charged in violation of such paragraph
(and the excess amount charged shall be deducted from the penalty and re-
turned to the individual concerned), and plus, with respect to a determina-
tion under paragraph (1)(D), $15,000 for each individual not enrolled as a
result of the practice involved,

‘‘(B) suspension of enrollment of individuals under this part after the date
the Secretary notifies the organization of a determination under paragraph
(1) and until the Secretary is satisfied that the basis for such determination
has been corrected and is not likely to recur, or

‘‘(C) suspension of payment to the organization under this part for indi-
viduals enrolled after the date the Secretary notifies the organization of a
determination under paragraph (1) and until the Secretary is satisfied that
the basis for such determination has been corrected and is not likely to
recur.

‘‘(3) OTHER INTERMEDIATE SANCTIONS.—In the case of a MedicarePlus organi-
zation for which the Secretary makes a determination under subsection (c)(2)
the basis of which is not described in paragraph (1), the Secretary may apply
the following intermediate sanctions:

‘‘(A) civil money penalties of not more than $25,000 for each determina-
tion under subsection (c)(2) if the deficiency that is the basis of the deter-
mination has directly adversely affected (or has the substantial likelihood
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of adversely affecting) an individual covered under the organization’s con-
tract;

‘‘(B) civil money penalties of not more than $10,000 for each week begin-
ning after the initiation of procedures by the Secretary under subsection (h)
during which the deficiency that is the basis of a determination under sub-
section (c)(2) exists; and

‘‘(C) suspension of enrollment of individuals under this part after the date
the Secretary notifies the organization of a determination under subsection
(c)(2) and until the Secretary is satisfied that the deficiency that is the
basis for the determination has been corrected and is not likely to recur.

‘‘(4) PROCEDURES FOR IMPOSING SANCTIONS.—The provisions of section 1128A
(other than subsections (a) and (b)) shall apply to a civil money penalty under
paragraph (1) or (2) in the same manner as they apply to a civil money penalty
or proceeding under section 1128A(a).

‘‘(g) PROCEDURES FOR IMPOSING SANCTIONS.—The Secretary may terminate a con-
tract with a MedicarePlus organization under this section or may impose the inter-
mediate sanctions described in subsection (f) on the organization in accordance with
formal investigation and compliance procedures established by the Secretary under
which—

‘‘(1) the Secretary provides the organization with the opportunity to develop
and implement a corrective action plan to correct the deficiencies that were the
basis of the Secretary’s determination under subsection (c)(2);

‘‘(2) the Secretary shall impose more severe sanctions on organizations that
have a history of deficiencies or that have not taken steps to correct deficiencies
the Secretary has brought to their attention;

‘‘(3) there are no unreasonable or unnecessary delays between the finding of
a deficiency and the imposition of sanctions; and

‘‘(4) the Secretary provides the organization with reasonable notice and oppor-
tunity for hearing (including the right to appeal an initial decision) before im-
posing any sanction or terminating the contract.’’.

(b) CONFORMING REFERENCES TO PREVIOUS PART C.—Any reference in law (in ef-
fect before the date of the enactment of this Act) to part C of title XVIII of the Social
Security Act is deemed a reference to part D of such title (as in effect after such
date).

(c) USE OF INTERIM, FINAL REGULATIONS.—In order to carry out the amendment
made by subsection (a) in a timely manner, the Secretary of Health and Human
Services may promulgate regulations that take effect on an interim basis, after no-
tice and pending opportunity for public comment.

(d) ADVANCE DIRECTIVES.—Section 1866(f) (42 U.S.C. 1395cc(f)) is amended—
(1) in paragraph (1)—

(A) by inserting ‘‘1853(g),’’ after ‘‘1833(s),’’, and
(B) by inserting ‘‘, MedicarePlus organization,’’ after ‘‘provider of serv-

ices’’, and
(2) by adding at the end the following new paragraph:

‘‘(4) Nothing in this subsection shall be construed to require the provision of infor-
mation regarding assisted suicide, euthanasia, or mercy killing.’’.

(e) CONFORMING AMENDMENT.—Section 1866(a)(1)(O) (42 U.S.C. 1395cc(a)(1)(O)) is
amended by inserting before the semicolon at the end the following: ‘‘and in the case
of hospitals to accept as payment in full for inpatient hospital services that are
emergency services (as defined in section 1853(b)(4)) that are covered under this
title and are furnished to any individual enrolled under part C with a MedicarePlus
organization which does not have a contract establishing payment amounts for serv-
ices furnished to members of the organization the amounts that would be made as
a payment in full under this title if the individuals were not so enrolled’’.
SEC. 15003. DUPLICATION AND COORDINATION OF MEDICARE-RELATED PRODUCTS.

(a) TREATMENT OF CERTAIN HEALTH INSURANCE POLICIES AS NONDUPLICATIVE.—
(1) IN GENERAL.—Effective as if included in the enactment of section 4354 of

the Omnibus Budget Reconciliation Act of 1990, section 1882(d)(3)(A) (42 U.S.C.
1395ss(d)(3)(A)) is amended—

(A) by amending clause (i) to read as follows:
‘‘(i) It is unlawful for a person to sell or issue to an individual entitled to benefits

under part A or enrolled under part B of this title or electing a MedicarePlus prod-
uct under section 1805—

‘‘(I) a health insurance policy (other than a medicare supplemental policy)
with knowledge that the policy duplicates health benefits to which the individ-
ual is otherwise entitled under this title or title XIX,
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‘‘(II) in the case of an individual not electing a MedicarePlus product, a medi-
care supplemental policy with knowledge that the individual is entitled to bene-
fits under another medicare supplemental policy, or

‘‘(III) in the case of an individual electing a MedicarePlus product, a medicare
supplemental policy with knowledge that the policy duplicates health benefits
to which the individual is otherwise entitled under this title or under another
medicare supplemental policy.’’;

(B) in clause (iii), by striking ‘‘clause (i)’’ and inserting ‘‘clause (i)(II)’’; and
(C) by adding at the end the following new clauses:

‘‘(iv) For purposes of this subparagraph a health insurance policy shall be consid-
ered to ‘duplicate’ benefits under this title only when, under its terms, the policy
provides specific reimbursement for identical items and services to the extent paid
for under this title, and a health insurance policy providing for benefits which are
payable to or on behalf of an individual without regard to other health benefit cov-
erage of such individual is not considered to ‘duplicate’ any health benefits under
this title.

‘‘(v) For purposes of this subparagraph, a health insurance policy (or a rider to
an insurance contract which is not a health insurance policy), including a policy
(such as a long-term care insurance contract described in section 7702B(b) of the
Internal Revenue Code of 1986, as added by the Contract with America Tax Relief
Act of 1995 (H.R. 1215)) providing benefits for long-term care, nursing home care,
home health care, or community-based care, that coordinates against or excludes
items and services available or paid for under this title and (for policies sold or is-
sued after January 1, 1996) that discloses such coordination or exclusion in the pol-
icy’s outline of coverage, is not considered to ‘duplicate’ health benefits under this
title. For purposes of this clause, the terms ‘coordinates’ and ‘coordination’ mean,
with respect to a policy in relation to health benefits under this title, that the policy
under its terms is secondary to, or excludes from payment, items and services to
the extent available or paid for under this title.

‘‘(vi) Notwithstanding any other provision of law, no criminal or civil penalty may
be imposed at any time under this subparagraph and no legal action may be
brought or continued at any time in any Federal or State court if the penalty or
action is based on an act or omission that occurred after November 5, 1991, and
before the date of the enactment of this clause, and relates to the sale, issuance,
or renewal of any health insurance policy during such period, if such policy meets
the requirements of clause (iv) or (v).

‘‘(vii) A State may not impose, with respect to the sale or issuance of a policy (or
rider) that meets the requirements of this title pursuant to clause (iv) or (v) to an
individual entitled to benefits under part A or enrolled under part B or enrolled
under a MedicarePlus product under part C, any requirement based on the premise
that such a policy or rider duplicates health benefits to which the individual is oth-
erwise entitled under this title.’’.

(2) CONFORMING AMENDMENTS.—Section 1882(d)(3) (42 U.S.C. 1395ss(d)(3)) is
amended—

(A) in subparagraph (B), by inserting ‘‘(including any MedicarePlus prod-
uct)’’ after ‘‘health insurance policies’’;

(B) in subparagraph (C)—
(i) by striking ‘‘with respect to (i)’’ and inserting ‘‘with respect to’’,

and
(ii) by striking ‘‘, (ii) the sale’’ and all that follows up to the period

at the end; and
(C) by striking subparagraph (D).

(3) MEDICAREPLUS PRODUCTS NOT TREATED AS MEDICARE SUPPLEMENTARY
POLICIES.—Section 1882(g) (42 U.S.C. 1395ss(g)) is amended by inserting ‘‘a
MedicarePlus product or’’ after ‘‘and does not include’’

(4) REPORT ON DUPLICATION AND COORDINATION OF HEALTH INSURANCE POLI-
CIES THAT ARE NOT MEDICARE SUPPLEMENTAL POLICIES.—Not later than 3 years
after the date of the enactment of this Act, the Secretary of Health and Human
Services shall prepare and submit to Congress a report on the advisability and
feasibility of restricting the sale to medicare beneficiaries of health insurance
policies that duplicate (within the meaning of section 1882(d)(3)(A) of the Social
Security Act) other health insurance policies that such a beneficiary may have.
In preparing such report, the Secretary shall seek the advice of the National
Association of Insurance Commissioners and shall take into account the stand-
ards established under section 1807 of the Social Security Act for the electronic
coordination of benefits.
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(b) ADDITIONAL RULES RELATING TO INDIVIDUALS ENROLLED IN MEDICAREPLUS
PRODUCTS.—Section 1882 (42 U.S.C. 1395ss) is further amended by adding at the
end the following new subsection:

‘‘(u)(1) Notwithstanding the previous provisions of this section, the following provi-
sions shall not apply to a health insurance policy (other than a medicare supple-
mental policy) provided to an individual who has elected the MedicarePlus option
under section 1805:

‘‘(A) Subsections (o)(1), (o)(2), (p)(1)(A)(i), (p)(2), (p)(3), (p)(8), and (p)(9) (inso-
far as they relate to limitations on benefits or groups of benefits that may be
offered).

‘‘(B) Subsection (r) (relating to loss-ratios).
‘‘(2)(A) It is unlawful for a person to sell or issue a policy described in subpara-

graph (B) to an individual with knowledge that the individual has in effect under
section 1805 an election of a high deductible/medisave product.

‘‘(B) A policy described in this subparagraph is a health insurance policy that pro-
vides for coverage of expenses that are otherwise required to be counted toward
meeting the annual deductible amount provided under the high deductible/medisave
product.’’.
SEC. 15004. TRANSITIONAL RULES FOR CURRENT MEDICARE HMO PROGRAM.

(a) TRANSITION FROM CURRENT CONTRACTS.—
(1) LIMITATION ON NEW CONTRACTS.—

(A) NO NEW RISK-SHARING CONTRACTS AFTER NEW STANDARDS ESTAB-
LISHED.—The Secretary of Health and Human Services (in this section re-
ferred to as the ‘‘Secretary’’) shall not enter into any risk-sharing contract
under section 1876 of the Social Security Act with an eligible organization
for any contract year beginning on or after the date standards for
MedicarePlus organizations and products are first established under section
1856(a) of such Act with respect to MedicarePlus organizations that are in-
surer or health maintenance organizations unless such a contract had been
in effect under section 1876 of such Act for the organization for the previous
contract year.

(B) NO NEW COST REIMBURSEMENT CONTRACTS.—The Secretary shall not
enter into any cost reimbursement contract under section 1876 of the Social
Security Act beginning for any contract year beginning on or after the date
of the enactment of this Act.

(2) TERMINATION OF CURRENT CONTRACTS.—
(A) RISK-SHARING CONTRACTS.—Notwithstanding any other provision of

law, the Secretary shall not extend or continue any risk-sharing contract
with an eligible organization under section 1876 of the Social Security Act
(for which a contract was entered into consistent with paragraph (1)(A)) for
any contract year beginning on or after 1 year after the date standards de-
scribed in paragraph (1)(A) are established.

(B) COST REIMBURSEMENT CONTRACTS.—The Secretary shall not extend or
continue any reasonable cost reimbursement contract with an eligible orga-
nization under section 1876 of the Social Security Act for any contract year
beginning on or after January 1, 1998.

(b) CONFORMING PAYMENT RATES.—
(1) RISK-SHARING CONTRACTS.—Notwithstanding any other provision of law,

the Secretary shall provide that payment amounts under risk-sharing contracts
under section 1876(a) of the Social Security Act for months in a year (beginning
with January 1996) shall be computed—

(A) with respect to individuals both entitled to benefits under both parts
A and B of title XVIII of such Act, by substituting payment rates under sec-
tion 1855(a) of such Act for the payment rates otherwise established under
section 1876(a) of such Act, and

(B) with respect to individuals only entitled to benefits under part B of
such title, by substituting an appropriate proportion of such rates (reflect-
ing the relative proportion of payments under such title attributable to such
part) for the payment rates otherwise established under section 1876(a) of
such Act.

For purposes of carrying out this paragraph for payment for months in 1996,
the Secretary shall compute, announce, and apply the payment rates under sec-
tion 1855(a) of such Act (notwithstanding any deadlines specified in such sec-
tion) in as timely a manner as possible and may (to the extent necessary) pro-
vide for retroactive adjustment in payments made not in accordance with such
rates.
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(2) COST CONTRACTS.—Notwithstanding any other provision of law, the Sec-
retary shall provide that payment amounts under cost reimbursement contracts
under section 1876(a) of the Social Security Act shall take into account adjust-
ments in payment amounts made in parts A and B of title XVIII of such Act
pursuant to the amendments made by this title.

(c) ELIMINATION OF 50:50 RULE.—
(1) IN GENERAL.—Section 1876 (42 U.S.C. 1395mm) is amended by striking

subsection (f).
(2) CONFORMING AMENDMENTS.—Section 1876 is further amended—

(A) in subsection (c)(3)(A)(i), by striking ‘‘would result in failure to meet
the requirements of subsection (f) or’’, and

(B) in subsection (i)(1)(C), by striking ‘‘(e), and (f)’’ and inserting ‘‘and (e)’’.
(3) EFFECTIVE DATE.—The amendments made by this section shall apply to

contract years beginning on or after January 1, 1996.

PART 2—SPECIAL RULES FOR MEDICAREPLUS MEDICAL
SAVINGS ACCOUNTS

SEC. 15011. MEDICAREPLUS MSA’S.

(a) IN GENERAL.—Part III of subchapter B of chapter 1 of the Internal Revenue
Code of 1986 (relating to amounts specifically excluded from gross income) is
amended by redesignating section 137 as section 138 and by inserting after section
136 the following new section:
‘‘SEC. 137. MEDICAREPLUS MSA’S.

‘‘(a) EXCLUSION.—Gross income shall not include any payment to the
MedicarePlus MSA of an individual by the Secretary of Health and Human Services
under section 1855(f)(1)(B) of the Social Security Act.

‘‘(b) MEDICAREPLUS MSA.—For purposes of this section—
‘‘(1) MEDICAREPLUS MSA.—The term ‘MedicarePlus MSA’ means a trust cre-

ated or organized in the United States exclusively for the purpose of paying the
qualified medical expenses of the account holder, but only if the written govern-
ing instrument creating the trust meets the following requirements:

‘‘(A) Except in the case of a trustee-to-trustee transfer described in sub-
section (d)(4), no contribution will be accepted unless it is made by the Sec-
retary of Health and Human Services under section 1855(f)(1)(B) of the So-
cial Security Act.

‘‘(B) The trustee is a bank (as defined in section 408(n)), an insurance
company (as defined in section 816), or another person who demonstrates
to the satisfaction of the Secretary that the manner in which such person
will administer the trust will be consistent with the requirements of this
section.

‘‘(C) No part of the trust assets will be invested in life insurance con-
tracts.

‘‘(D) The assets of the trust will not be commingled with other property
except in a common trust fund or common investment fund.

‘‘(E) The interest of an individual in the balance in his account is non-
forfeitable.

‘‘(F) Trustee-to-trustee transfers described in subsection (d)(4) may be
made to and from the trust.

‘‘(2) QUALIFIED MEDICAL EXPENSES.—
‘‘(A) IN GENERAL.—The term ‘qualified medical expenses’ means, with re-

spect to an account holder, amounts paid by such holder—
‘‘(i) for medical care (as defined in section 213(d)) for the account

holder, but only to the extent such amounts are not compensated for
by insurance or otherwise, or

‘‘(ii) for long-term care insurance for the account holder.
‘‘(B) HEALTH INSURANCE MAY NOT BE PURCHASED FROM ACCOUNT.—Sub-

paragraph (A)(i) shall not apply to any payment for insurance.
‘‘(3) ACCOUNT HOLDER.—The term ‘account holder’ means the individual on

whose behalf the MedicarePlus MSA is maintained.
‘‘(4) CERTAIN RULES TO APPLY.—Rules similar to the rules of subsections (g)

and (h) of section 408 shall apply for purposes of this section.
‘‘(c) TAX TREATMENT OF ACCOUNTS.—

‘‘(1) IN GENERAL.—A MedicarePlus MSA is exempt from taxation under this
subtitle unless such MSA has ceased to be a MedicarePlus MSA by reason of
paragraph (2). Notwithstanding the preceding sentence, any such MSA is sub-
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ject to the taxes imposed by section 511 (relating to imposition of tax on unre-
lated business income of charitable, etc. organizations).

‘‘(2) ACCOUNT ASSETS TREATED AS DISTRIBUTED IN THE CASE OF PROHIBITED
TRANSACTIONS OR ACCOUNT PLEDGED AS SECURITY FOR LOAN.—Rules similar to
the rules of paragraphs (2) and (4) of section 408(e) shall apply to MedicarePlus
MSA’s, and any amount treated as distributed under such rules shall be treated
as not used to pay qualified medical expenses.

‘‘(d) TAX TREATMENT OF DISTRIBUTIONS.—
‘‘(1) INCLUSION OF AMOUNTS NOT USED FOR QUALIFIED MEDICAL EXPENSES.—

No amount shall be included in the gross income of the account holder by rea-
son of a payment or distribution from a MedicarePlus MSA which is used exclu-
sively to pay the qualified medical expenses of the account holder. Any amount
paid or distributed from a MedicarePlus MSA which is not so used shall be in-
cluded in the gross income of such holder.

‘‘(2) PENALTY FOR DISTRIBUTIONS NOT USED FOR QUALIFIED MEDICAL EXPENSES
IF MINIMUM BALANCE NOT MAINTAINED.—

‘‘(A) IN GENERAL.—The tax imposed by this chapter for any taxable year
in which there is a payment or distribution from a MedicarePlus MSA
which is not used exclusively to pay the qualified medical expenses of the
account holder shall be increased by 50 percent of the excess (if any) of—

‘‘(i) the amount of such payment or distribution, over
‘‘(ii) the excess (if any) of—

‘‘(I) the fair market value of the assets in the MedicarePlus MSA
as of the close of the calendar year preceding the calendar year in
which the taxable year begins, over

‘‘(II) an amount equal to 60 percent of the deductible under the
high deductible/medisave product covering the account holder as of
January 1 of the calendar year in which the taxable year begins.

‘‘(B) EXCEPTIONS.—Subparagraph (A) shall not apply if the payment or
distribution is made on or after the date the account holder—

‘‘(i) becomes disabled within the meaning of section 72(m)(7), or
‘‘(ii) dies.

‘‘(C) SPECIAL RULES.—For purposes of subparagraph (A)—
‘‘(i) all MedicarePlus MSA’s of the account holder shall be treated as

1 account,
‘‘(ii) all payments and distributions not used exclusively to pay the

qualified medical expenses of the account holder during any taxable
year shall be treated as 1 distribution, and

‘‘(iii) any distribution of property shall be taken into account at its
fair market value on the date of the distribution.

‘‘(3) WITHDRAWAL OF ERRONEOUS CONTRIBUTIONS.—Paragraphs (1) and (2)
shall not apply to any payment or distribution from a MedicarePlus MSA to the
Secretary of Health and Human Services of an erroneous contribution to such
MSA and of the net income attributable to such contribution.

‘‘(4) TRUSTEE-TO-TRUSTEE TRANSFERS.—Paragraphs (1) and (2) shall not apply
to any trustee-to-trustee transfer from a MedicarePlus MSA of an account hold-
er to another MedicarePlus MSA of such account holder.

‘‘(5) COORDINATION WITH MEDICAL EXPENSE DEDUCTION.—For purposes of sec-
tion 213, any payment or distribution out of a MedicarePlus MSA for qualified
medical expenses shall not be treated as an expense paid for medical care.

‘‘(e) TREATMENT OF ACCOUNT AFTER DEATH OF ACCOUNT HOLDER.—
‘‘(1) TREATMENT IF DESIGNATED BENEFICIARY IS SPOUSE.—

‘‘(A) IN GENERAL.—In the case of an account holder’s interest in a
MedicarePlus MSA which is payable to (or for the benefit of) such holder’s
spouse upon the death of such holder, such MedicarePlus MSA shall be
treated as a MedicarePlus MSA of such spouse as of the date of such death.

‘‘(B) SPECIAL RULES IF SPOUSE NOT MEDICARE ELIGIBLE.—If, as of the date
of such death, such spouse is not entitled to benefits under title XVIII of
the Social Security Act, then after the date of such death—

‘‘(i) the Secretary of Health and Human Services may not make any
payments to such MedicarePlus MSA, other than payments attrib-
utable to periods before such date,

‘‘(ii) in applying subsection (b)(2) with respect to such MedicarePlus
MSA, references to the account holder shall be treated as including ref-
erences to any dependent (as defined in section 152) of such spouse and
any subsequent spouse of such spouse, and

‘‘(iii) in lieu of applying subsection (d)(2), the rules of section 220(f)(2)
shall apply.
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‘‘(2) TREATMENT IF DESIGNATED BENEFICIARY IS NOT SPOUSE.—In the case of
an account holder’s interest in a MedicarePlus MSA which is payable to (or for
the benefit of) any person other than such holder’s spouse upon the death of
such holder—

‘‘(A) such account shall cease to be a MedicarePlus MSA as of the date
of death, and

‘‘(B) an amount equal to the fair market value of the assets in such ac-
count on such date shall be includible—

‘‘(i) if such person is not the estate of such holder, in such person’s
gross income for the taxable year which includes such date, or

‘‘(ii) if such person is the estate of such holder, in such holder’s gross
income for last taxable year of such holder.

‘‘(f) REPORTS.—
‘‘(1) IN GENERAL.—The trustee of a MedicarePlus MSA shall make such re-

ports regarding such account to the Secretary and to the account holder with
respect to—

‘‘(A) the fair market value of the assets in such MedicarePlus MSA as of
the close of each calendar year, and

‘‘(B) contributions, distributions, and other matters,
as the Secretary may require by regulations.

‘‘(2) TIME AND MANNER OF REPORTS.—The reports required by this sub-
section—

‘‘(A) shall be filed at such time and in such manner as the Secretary pre-
scribes in such regulations, and

‘‘(B) shall be furnished to the account holder—
‘‘(i) not later than January 31 of the calendar year following the cal-

endar year to which such reports relate, and
‘‘(ii) in such manner as the Secretary prescribes in such regulations.’’

(b) EXCLUSION OF MEDICAREPLUS MSA’S FROM ESTATE TAX.—Part IV of sub-
chapter A of chapter 11 of such Code is amended by adding at the end the following
new section:
‘‘SEC. 2057. MEDICAREPLUS MSA’S.

‘‘For purposes of the tax imposed by section 2001, the value of the taxable estate
shall be determined by deducting from the value of the gross estate an amount
equal to the value of any MedicarePlus MSA (as defined in section 137(b)) included
in the gross estate.’’

(c) TAX ON PROHIBITED TRANSACTIONS.—
(1) Section 4975 of such Code (relating to tax on prohibited transactions) is

amended by adding at the end of subsection (c) the following new paragraph:
‘‘(4) SPECIAL RULE FOR MEDICAREPLUS MSA’S.—An individual for whose bene-

fit a MedicarePlus MSA (within the meaning of section 137(b)) is established
shall be exempt from the tax imposed by this section with respect to any trans-
action concerning such account (which would otherwise be taxable under this
section) if, with respect to such transaction, the account ceases to be a
MedicarePlus MSA by reason of the application of section 137(c)(2) to such ac-
count.’’

(2) Paragraph (1) of section 4975(e) of such Code is amended to read as fol-
lows:

‘‘(1) PLAN.—For purposes of this section, the term ‘plan’ means—
‘‘(A) a trust described in section 401(a) which forms a part of a plan, or

a plan described in section 403(a), which trust or plan is exempt from tax
under section 501(a),

‘‘(B) an individual retirement account described in section 408(a),
‘‘(C) an individual retirement annuity described in section 408(b),
‘‘(D) a medical savings account described in section 220(d),
‘‘(E) a MedicarePlus MSA described in section 137(b), or
‘‘(F) a trust, plan, account, or annuity which, at any time, has been deter-

mined by the Secretary to be described in any preceding subparagraph of
this paragraph.’’

(d) FAILURE TO PROVIDE REPORTS ON MEDICAREPLUS MSA’S.—
(1) Subsection (a) of section 6693 of such Code (relating to failure to provide

reports on individual retirement accounts or annuities) is amended to read as
follows:

‘‘(a) REPORTS.—
‘‘(1) IN GENERAL.—If a person required to file a report under a provision re-

ferred to in paragraph (2) fails to file such report at the time and in the manner
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required by such provision, such person shall pay a penalty of $50 for each fail-
ure unless it is shown that such failure is due to reasonable cause.

‘‘(2) PROVISIONS.—The provisions referred to in this paragraph are—
‘‘(A) subsections (i) and (l) of section 408 (relating to individual retirement

plans),
‘‘(B) section 220(h) (relating to medical savings accounts), and
‘‘(C) section 137(f) (relating to MedicarePlus MSA’s).’’

(2) The section heading for section 6693 of such Code is amended to read as
follows:

‘‘SEC. 6693. FAILURE TO FILE REPORTS ON INDIVIDUAL RETIREMENT PLANS AND CERTAIN
OTHER TAX-FAVORED ACCOUNTS; PENALTIES RELATING TO DESIGNATED NON-
DEDUCTIBLE CONTRIBUTIONS.’’

(e) CLERICAL AMENDMENTS.—
(1) The table of sections for part III of subchapter B of chapter 1 of such Code

is amended by striking the last item and inserting the following:
‘‘Sec. 137. MedicarePlus MSA’s.
‘‘Sec. 138. Cross references to other Acts.’’

(2) The table of sections for part 1 of subchapter B of chapter 68 of such Code
is amended by striking the item relating to section 6693 and inserting the fol-
lowing new item:

‘‘Sec. 6693. Failure to file reports on individual retirement plans and certain other tax-fa-
vored accounts; penalties relating to designated nondeductible con-
tributions.’’

(3) The table of sections for part IV of subchapter A of chapter 11 of such
Code is amended by adding at the end the following new item:

‘‘Sec. 2057. MedicarePlus MSA’s.’’

(f) EFFECTIVE DATE.—The amendments made by this section shall apply to tax-
able years beginning after December 31, 1996.
SEC. 15012. CERTAIN REBATES EXCLUDED FROM GROSS INCOME.

(a) IN GENERAL.—Section 105 of the Internal Revenue Code of 1986 (relating to
amounts received under accident and health plans) is amended by adding at the end
the following new subsection:

‘‘(j) CERTAIN REBATES UNDER SOCIAL SECURITY ACT.—Gross income does not in-
clude any rebate received under section 1852(e)(1)(A) of the Social Security Act dur-
ing the taxable year.’’

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to
amounts received after the date of the enactment of this Act.

PART 3—SPECIAL ANTITRUST RULE FOR PROVIDER
SERVICE NETWORKS

SEC. 15021. APPLICATION OF ANTITRUST RULE OF REASON TO PROVIDER SERVICE NET-
WORKS.

(a) RULE OF REASON STANDARD.—In any action under the antitrust laws, or under
any State law similar to the antitrust laws—

(1) the conduct of a provider service network in negotiating, making, or per-
forming a contract (including the establishment and modification of a fee sched-
ule and the development of a panel of physicians), to the extent such contract
is for the purpose of providing health care services to individuals under the
terms of a MedicarePlus PSO product, and

(2) the conduct of any member of such network for the purpose of providing
such health care services under such contract to such extent,

shall not be deemed illegal per se. Such conduct shall be judged on the basis of its
reasonableness, taking into account all relevant factors affecting competition, includ-
ing the effects on competition in properly defined markets.

(b) DEFINITIONS.—For purposes of subsection (a):
(1) ANTITRUST LAWS.—The term ‘‘antitrust laws’’ has the meaning given it in

subsection (a) of the first section of the Clayton Act (15 U.S.C. 12), except that
such term includes section 5 of the Federal Trade Commission Act (15 U.S.C.
45) to the extent that such section 5 applies to unfair methods of competition.

(2) HEALTH CARE PROVIDER.—The term ‘‘health care provider’’ means any indi-
vidual or entity that is engaged in the delivery of health care services in a State
and that is required by State law or regulation to be licensed or certified by
the State to engage in the delivery of such services in the State.
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(3) HEALTH CARE SERVICE.—The term ‘‘health care service’’ means any service
for which payment may be made under a MedicarePlus PSO product including
services related to the delivery or administration of such service.

(4) MEDICAREPLUS PROGRAM.—The term ‘‘MedicarePlus program’’ means the
program under part C of title XVIII of the Social Security Act.

(5) MEDICAREPLUS PSO PRODUCT.—The term ‘‘MedicarePlus PSO product’’
means a MedicarePlus product offered by a provider-sponsored organization
under part C of title XVIII of the Social Security Act.

(6) PROVIDER SERVICE NETWORK.—The term ‘‘provider service network’’ means
an organization that—

(A) is organized by, operated by, and composed of members who are
health care providers and for purposes that include providing health care
services,

(B) is funded in part by capital contributions made by the members of
such organization,

(C) with respect to each contract made by such organization for the pur-
pose of providing a type of health care service to individuals under the
terms of a MedicarePlus PSO product—

(i) requires all members of such organization who engage in provid-
ing such type of health care service to agree to provide health care
services of such type under such contract,

(ii) receives the compensation paid for the health care services of
such type provided under such contract by such members, and

(iii) provides for the distribution of such compensation,
(D) has established, consistent with the requirements of the MedicarePlus

program for provider-sponsored organizations, a program to review, pursu-
ant to written guidelines, the quality, efficiency, and appropriateness of
treatment methods and setting of services for all health care providers and
all patients participating in such product, along with internal procedures to
correct identified deficiencies relating to such methods and such services,

(E) has established, consistent with the requirements of the MedicarePlus
program for provider-sponsored organizations, a program to monitor and
control utilization of health care services provided under such product, for
the purpose of improving efficient, appropriate care and eliminating the
provision of unnecessary health care services,

(F) has established a management program to coordinate the delivery of
health care services for all health care providers and all patients participat-
ing in such product, for the purpose of achieving efficiencies and enhancing
the quality of health care services provided, and

(G) has established, consistent with the requirements of the MedicarePlus
program for provider-sponsored organizations, a grievance and appeal proc-
ess for such organization designed to review and promptly resolve bene-
ficiary or patient grievances and complaints.

Such term may include a provider-sponsored organization.
(7) PROVIDER-SPONSORED ORGANIZATION.—The term ‘‘provider-sponsored orga-

nization’’ means a MedicarePlus organization under the MedicarePlus program
that is a provider-sponsored organization (as defined in section ll of the So-
cial Security Act).

(8) STATE.—The term ‘‘State’’ has the meaning given it in section 4G(2) of the
Clayton Act (15 U.S.C. 15g(2)).

(c) ISSUANCE OF GUIDELINES.—Not later than 120 days after the date of the enact-
ment of this Act, the Attorney General and the Federal Trade Commission shall
issue jointly guidelines specifying the enforcement policies and analytical principles
that will be applied by the Department of Justice and the Commission with respect
to the operation of subsection (a).

PART 4—COMMISSIONS

SEC. 15031. MEDICARE PAYMENT REVIEW COMMISSION.

(a) IN GENERAL.—Title XVIII, as amended by section 15001(a), is amended by in-
serting after section 1805 the following new section:

‘‘MEDICARE PAYMENT REVIEW COMMISSION

‘‘SEC. 1806. (a) ESTABLISHMENT.—There is hereby established the Medicare Pay-
ment Review Commission (in this section referred to as the ‘Commission’).

‘‘(b) DUTIES.—
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‘‘(1) GENERAL DUTIES AND REPORTS.—The Commission shall review, and make
recommendations to Congress concerning, payment policies under this title. By
not later than June 1 of each year, the Commission shall submit a report to
Congress containing an examination of issues affecting the medicare program,
including the implications of changes in health care delivery in the United
States and in the market for health care services on the medicare program. The
Commission may submit to Congress from time to time such other reports as
the Commission deems appropriate. The Secretary shall respond to rec-
ommendations of the Commission in notices of rulemaking proceedings under
this title.

‘‘(2) SPECIFIC DUTIES RELATING TO MEDICAREPLUS PROGRAM.—Specifically, the
Commission shall review, with respect to the MedicarePlus program under part
C—

‘‘(A) the appropriateness of the methodology for making payment to plans
under such program, including the making of differential payments and the
distribution of differential updates among different payment areas,

‘‘(B) the appropriateness of the mechanisms used to adjust payments for
risk and the need to adjust such mechanisms to take into account health
status of beneficiaries,

‘‘(C) the implications of risk selection both among MedicarePlus organiza-
tions and between the MedicarePlus option and the non-MedicarePlus op-
tion,

‘‘(D) in relation to payment under part C, the development and implemen-
tation of mechanisms to assure the quality of care for those enrolled with
MedicarePlus organizations,

‘‘(F) the impact of the MedicarePlus program on access to care for medi-
care beneficiaries, and

‘‘(G) other major issues in implementation and further development of the
MedicarePlus program.

‘‘(3) SPECIFIC DUTIES RELATING TO THE FAILSAFE BUDGET MECHANISM.—Spe-
cifically, the Commission shall review, with respect to the failsafe budget mech-
anism described in section 1895—

‘‘(A) the appropriateness of the expenditure projections by the Secretary
under section 1895(c) for each medicare sector;

‘‘(B) the appropriateness of the growth factors for each sector and the
ability to take into account substitution across sectors;

‘‘(C) the appropriateness of the mechanisms for implementing reductions
in payment amounts for different sectors, including any adjustments to re-
flect changes in volume or intensity resulting for any payment reductions;

‘‘(D) the impact of the mechanism on provider participation in parts A
and B and in the MedicarePlus program; and

‘‘(E) the appropriateness of the medicare benefit budget (under section
1895(c)(2)(C) of the Social Security Act), particularly for fiscal years after
fiscal year 2002.

‘‘(4) SPECIFIC DUTIES RELATING TO THE FEE-FOR-SERVICE SYSTEM.—Specifically,
the Commission shall review payment policies under parts A and B, including—

‘‘(A) the factors affecting expenditures for services in different sectors, in-
cluding the process for updating hospital, physician, and other fees,

‘‘(B) payment methodologies; and
‘‘(C) the impact of payment policies on access and quality of care for medi-

care beneficiaries.
‘‘(5) SPECIFIC DUTIES RELATING TO INTERACTION OF PAYMENT POLICIES WITH

HEALTH CARE DELIVERY GENERALLY.—Specifically the Commission shall review
the effect of payment policies under this title on the delivery of health care serv-
ices under this title and assess the implications of changes in the health serv-
ices market on the medicare program.

‘‘(c) MEMBERSHIP.—
‘‘(1) NUMBER AND APPOINTMENT.—The Commission shall be composed of 15

members appointed by Comptroller General.
‘‘(2) QUALIFICATIONS.—The membership of the Commission shall include indi-

viduals with national recognition for their expertise in health finance and eco-
nomics, actuarial science, health facility management, health plans and inte-
grated delivery systems, reimbursement of health facilities, physicians, and
other providers of services, and other related fields, who provide a mix of dif-
ferent professionals, broad geographic representation, and a balance between
urban and rural representatives, including physicians and other health profes-
sionals, employers, third party payors, individuals skilled in the conduct and in-
terpretation of biomedical, health services, and health economics research and
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expertise in outcomes and effectiveness research and technology assessment.
Such membership shall also include representatives of consumers and the elder-
ly.

‘‘(3) CONSIDERATIONS IN INITIAL APPOINTMENT.—To the extent possible, in first
appointing members to the Commission shall consider appointing individuals
who (as of the date of the enactment of this section) were serving on the Pro-
spective Payment Assessment Commission or the Physician Payment Review
Commission.

‘‘(4) TERMS.—
‘‘(A) IN GENERAL.—The terms of members of the Commission shall be for

3 years except that the Comptroller General shall designate staggered
terms for the members first appointed.

‘‘(B) VACANCIES.—Any member appointed to fill a vacancy occurring be-
fore the expiration of the term for which the member’s predecessor was ap-
pointed shall be appointed only for the remainder of that term. A member
may serve after the expiration of that member’s term until a successor has
taken office. A vacancy in the Commission shall be filled in the manner in
which the original appointment was made.

‘‘(5) COMPENSATION.—While serving on the business of the Commission (in-
cluding traveltime), a member of the Commission shall be entitled to compensa-
tion at the per diem equivalent of the rate provided for level IV of the Executive
Schedule under section 5315 of title 5, United States Code; and while so serving
away from home and member’s regular place of business, a member may be al-
lowed travel expenses, as authorized by the Chairman of the Commission. Phy-
sicians serving as personnel of the Commission may be provided a physician
comparability allowance by the Commission in the same manner as Government
physicians may be provided such an allowance by an agency under section 5948
of title 5, United States Code, and for such purpose subsection (i) of such section
shall apply to the Commission in the same manner as it applies to the Ten-
nessee Valley Authority. For purposes of pay (other than pay of members of the
Commission) and employment benefits, rights, and privileges, all personnel of
the Commission shall be treated as if they were employees of the United States
Senate.

‘‘(6) CHAIRMAN; VICE CHAIRMAN.—The Comptroller General shall designate a
member of the Commission, at the time of appointment of the member, as
Chairman and a member as Vice Chairman for that term of appointment.

‘‘(7) MEETINGS.—The Commission shall meet at the call of the Chairman.
‘‘(d) DIRECTOR AND STAFF; EXPERTS AND CONSULTANTS.—Subject to such review

as the Comptroller General deems necessary to assure the efficient administration
of the Commission, the Commission may—

‘‘(1) employ and fix the compensation of an Executive Director (subject to the
approval of the Comptroller General) and such other personnel as may be nec-
essary to carry out its duties (without regard to the provisions of title 5, United
States Code, governing appointments in the competitive service);

‘‘(2) seek such assistance and support as may be required in the performance
of its duties from appropriate Federal departments and agencies;

‘‘(3) enter into contracts or make other arrangements, as may be necessary
for the conduct of the work of the Commission (without regard to section 3709
of the Revised Statutes (41 U.S.C. 5));

‘‘(4) make advance, progress, and other payments which relate to the work of
the Commission;

‘‘(5) provide transportation and subsistence for persons serving without com-
pensation; and

‘‘(6) prescribe such rules and regulations as it deems necessary with respect
to the internal organization and operation of the Commission.

‘‘(e) POWERS.—
‘‘(1) OBTAINING OFFICIAL DATA.—The Commission may secure directly from

any department or agency of the United States information necessary to enable
it to carry out this section. Upon request of the Chairman, the head of that de-
partment or agency shall furnish that information to the Commission on an
agreed upon schedule.

‘‘(2) DATA COLLECTION.—In order to carry out its functions, the Commission
shall collect and assess information—

‘‘(A) utilize existing information, both published and unpublished, where
possible, collected and assessed either by its own staff or under other ar-
rangements made in accordance with this section,

‘‘(B) carry out, or award grants or contracts for, original research and ex-
perimentation, where existing information is inadequate, and
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‘‘(C) adopt procedures allowing any interested party to submit informa-
tion for the Commission’s use in making reports and recommendations.

‘‘(3) ACCESS OF GAO TO INFORMATION.—The Comptroller General shall have
unrestricted access to all deliberations, records, and data of the Commission,
immediately upon request.

‘‘(4) PERIODIC AUDIT.—The Commission shall be subject to periodic audit by
the General Accounting Office.

‘‘(f) AUTHORIZATION OF APPROPRIATIONS.—
‘‘(1) REQUEST FOR APPROPRIATIONS.—The Commission shall submit requests

for appropriations in the same manner as the Comptroller General submits re-
quests for appropriations, but amounts appropriated for the Commission shall
be separate from amounts appropriated for the Comptroller General.

‘‘(2) AUTHORIZATION.—There are authorized to be appropriated such sums as
may be necessary to carry out the provisions of this section. 60 percent of such
appropriation shall be payable from the Federal Hospital Insurance Trust Fund,
and 40 percent of such appropriation shall be payable from the Federal Supple-
mentary Medical Insurance Trust Fund.’’.

(b) ABOLITION OF PROPAC AND PPRC.—
(1) PROPAC.—

(A) IN GENERAL.—Section 1886(e) (42 U.S.C. 1395ww(e)) is amended—
(i) by striking paragraphs (2) and (6); and
(ii) in paragraph (3), by striking ‘‘(A) The Commission’’ and all that

follows through ‘‘(B)’’.
(B) CONFORMING AMENDMENT.—Section 1862 (42 U.S.C. 1395y) is amend-

ed by striking ‘‘Prospective Payment Assessment Commission’’ each place it
appears in subsection (a)(1)(D) and subsection (i) and inserting ‘‘Medicare
Payment Review Commission’’.

(2) PPRC.—
(A) IN GENERAL.—Title XVIII is amended by striking section 1845 (42

U.S.C. 1395w–1).
(B) CONFORMING AMENDMENTS.—

(i) Section 1834(b)(2) (42 U.S.C. 1395m(b)(2)) is amended by striking
‘‘Physician Payment Review Commission’’ and inserting ‘‘Medicare Pay-
ment Review Commission’’.

(ii) Section 1842(b) (42 U.S.C. 1395u(b)) is amended by striking ‘‘Phy-
sician Payment Review Commission’’ each place it appears in para-
graphs (9)(D) and (14)(C)(i) and inserting ‘‘Medicare Payment Review
Commission’’.

(iii) Section 1848 (42 U.S.C. 1395w–4) is amended by striking ‘‘Physi-
cian Payment Review Commission’’ and inserting ‘‘Medicare Payment
Review Commission’’ each place it appears in paragraphs (2)(A)(ii),
(2)(B)(iii), and (5) of subsection (c), subsection (d)(2)(F), paragraphs
(1)(B), (3), and (4)(A) of subsection (f), and paragraphs (6)(C) and (7)(C)
of subsection (g).

(c) EFFECTIVE DATE; TRANSITION.—
(1) IN GENERAL.—The Comptroller General shall first provide for appointment

of members to the Medicare Payment Review Commission (in this subsection re-
ferred to as ‘‘MPRC’’) by not later than March 31, 1996.

(2) TRANSITION.—Effective on a date (not later than 30 days after the date
a majority of members of the MPRC have first been appointed, the Prospective
Payment Assessment Commission (in this subsection referred to as ‘‘ProPAC’’)
and the Physician Payment Review Commission (in this subsection referred to
as ‘‘PPRC’’), and amendments made by subsection (b), are terminated. The
Comptroller General, to the maximum extent feasible, shall provide for the
transfer to the MPRC of assets and staff of ProPAC and PPRC, without any loss
of benefits or seniority by virtue of such transfers. Fund balances available to
the ProPAC or PPRC for any period shall be available to the MPRC for such
period for like purposes.

(3) CONTINUING RESPONSIBILITY FOR REPORTS.—The MPRC shall be respon-
sible for the preparation and submission of reports required by law to be sub-
mitted (and which have not been submitted by the date of establishment of the
MPRC) by the ProPAC and PPRC, and, for this purpose, any reference in law
to either such Commission is deemed, after the appointment of the MPRC, to
refer to the MPRC.
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SEC. 15032. COMMISSION ON THE EFFECT OF THE BABY BOOM GENERATION ON THE MEDI-
CARE PROGRAM.

(a) ESTABLISHMENT.—There is established a commission to be known as the Com-
mission on the Effect of the Baby Boom Generation on the Medicare Program (in
this section referred to as the ‘‘Commission’’).

(b) DUTIES.—
(1) IN GENERAL.—The Commission shall—

(A) examine the financial impact on the medicare program of the signifi-
cant increase in the number of medicare eligible individuals which will
occur beginning approximately during 2010 and lasting for approximately
25 years, and

(B) make specific recommendations to the Congress respecting a com-
prehensive approach to preserve the medicare program for the period dur-
ing which such individuals are eligible for medicare.

(2) CONSIDERATIONS IN MAKING RECOMMENDATIONS.—In making its rec-
ommendations, the Commission shall consider the following:

(A) The amount and sources of Federal funds to finance the medicare pro-
gram, including the potential use of innovative financing methods.

(B) The most efficient and effective manner of administering the program,
including the appropriateness of continuing the application of the failsafe
budget mechanism under section 1895 of the Social Security Act for fiscal
years after fiscal year 2002 and the appropriate long-term growth rates for
contributions electing coverage under MedicarePlus under part C of title
XVIII of such Act.

(C) Methods used by other nations to respond to comparable demographic
patterns in eligibility for health care benefits for elderly and disabled indi-
viduals.

(D) Modifying age-based eligibility to correspond to changes in age-based
eligibility under the OASDI program.

(E) Trends in employment-related health care for retirees, including the
use of medical savings accounts and similar financing devices.

(c) MEMBERSHIP.—
(1) APPOINTMENT.—The Commission shall be composed of 15 members ap-

pointed as follows:
(A) The President shall appoint 3 members.
(B) The Majority Leader of the Senate shall appoint, after consultation

with the minority leader of the Senate, 6 members, of whom not more than
4 may be of the same political party.

(C) The Speaker of the House of Representatives shall appoint, after con-
sultation with the minority leader of the House of Representatives, 6 mem-
bers, of whom not more than 4 may be of the same political party.

(2) CHAIRMAN AND VICE CHAIRMAN.—The Commission shall elect a Chairman
and Vice Chairman from among its members.

(3) VACANCIES.—Any vacancy in the membership of the Commission shall be
filled in the manner in which the original appointment was made and shall not
affect the power of the remaining members to execute the duties of the Commis-
sion.

(4) QUORUM.—A quorum shall consist of 8 members of the Commission, ex-
cept that 4 members may conduct a hearing under subsection (e).

(5) MEETINGS.—The Commission shall meet at the call of its Chairman or a
majority of its members.

(6) COMPENSATION AND REIMBURSEMENT OF EXPENSES.—Members of the Com-
mission are not entitled to receive compensation for service on the Commission.
Members may be reimbursed for travel, subsistence, and other necessary ex-
penses incurred in carrying out the duties of the Commission.

(d) STAFF AND CONSULTANTS.—
(1) STAFF.—The Commission may appoint and determine the compensation of

such staff as may be necessary to carry out the duties of the Commission. Such
appointments and compensation may be made without regard to the provisions
of title 5, United States Code, that govern appointments in the competitive serv-
ices, and the provisions of chapter 51 and subchapter III of chapter 53 of such
title that relate to classifications and the General Schedule pay rates.

(2) CONSULTANTS.—The Commission may procure such temporary and inter-
mittent services of consultants under section 3109(b) of title 5, United States
Code, as the Commission determines to be necessary to carry out the duties of
the Commission.

(e) POWERS.—
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(1) HEARINGS AND OTHER ACTIVITIES.—For the purpose of carrying out its du-
ties, the Commission may hold such hearings and undertake such other activi-
ties as the Commission determines to be necessary to carry out its duties.

(2) STUDIES BY GAO.—Upon the request of the Commission, the Comptroller
General shall conduct such studies or investigations as the Commission deter-
mines to be necessary to carry out its duties.

(3) COST ESTIMATES BY CONGRESSIONAL BUDGET OFFICE.—
(A) Upon the request of the Commission, the Director of the Congres-

sional Budget Office shall provide to the Commission such cost estimates
as the Commission determines to be necessary to carry out its duties.

(B) The Commission shall reimburse the Director of the Congressional
Budget Office for expenses relating to the employment in the office of the
Director of such additional staff as may be necessary for the Director to
comply with requests by the Commission under subparagraph (A).

(4) DETAIL OF FEDERAL EMPLOYEES.—Upon the request of the Commission,
the head of any Federal agency is authorized to detail, without reimbursement,
any of the personnel of such agency to the Commission to assist the Commission
in carrying out its duties. Any such detail shall not interrupt or otherwise affect
the civil service status or privileges of the Federal employee.

(5) TECHNICAL ASSISTANCE.—Upon the request of the Commission, the head
of a Federal agency shall provide such technical assistance to the Commission
as the Commission determines to be necessary to carry out its duties.

(6) USE OF MAILS.—The Commission may use the United States mails in the
same manner and under the same conditions as Federal agencies and shall, for
purposes of the frank, be considered a commission of Congress as described in
section 3215 of title 39, United States Code.

(7) OBTAINING INFORMATION.—The Commission may secure directly from any
Federal agency information necessary to enable it to carry out its duties, if the
information may be disclosed under section 552 of title 5, United States Code.
Upon request of the Chairman of the Commission, the head of such agency shall
furnish such information to the Commission.

(8) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request of the Commission,
the Administrator of General Services shall provide to the Commission on a re-
imbursable basis such administrative support services as the Commission may
request.

(9) ACCEPTANCE OF DONATIONS.—The Commission may accept, use, and dis-
pose of gifts or donations of services or property.

(10) PRINTING.—For purposes of costs relating to printing and binding, includ-
ing the cost of personnel detailed from the Government Printing Office, the
Commission shall be deemed to be a committee of the Congress.

(f) REPORT.—Not later than May 1, 1997, the Commission shall submit to Con-
gress a report containing its findings and recommendations regarding how to protect
and preserve the medicare program in a financially solvent manner until 2030 (or,
if later, throughout the period of projected solvency of the Federal Old-Age and Sur-
vivors Insurance Trust Fund). The report shall include detailed recommendations
for appropriate legislative initiatives respecting how to accomplish this objective.

(g) TERMINATION.—The Commission shall terminate 60 days after the date of sub-
mission of the report required in subsection (f).

(h) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated
$1,500,000 to carry out this section. Amounts appropriated to carry out this section
shall remain available until expended.
SEC. 15033. CHANGE IN APPOINTMENT OF ADMINISTRATOR OF HCFA.

(a) IN GENERAL.—Section 1117 (42 U.S.C. 1317) is amended by striking ‘‘President
by and with the advice and consent of the Senate’’ and inserting ‘‘Secretary of
Health and Human Services’’.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall take effect on
the date of the enactment of this Act and shall apply to Administrators appointed
on or after the date of the enactment of this Act.

PART 5—TREATMENT OF HOSPITALS WHICH PARTICI-
PATE IN PROVIDER-SPONSORED ORGANIZATIONS

SEC. 15041. TREATMENT OF HOSPITALS WHICH PARTICIPATE IN PROVIDER-SPONSORED OR-
GANIZATIONS.

(a) IN GENERAL.—Section 501 of the Internal Revenue Code of 1986 (relating to
exemption from tax on corporations, certain trusts, etc.) is amended by redesignat-
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ing subsection (n) as subsection (o) and by inserting after subsection (m) the follow-
ing new subsection:

‘‘(n) TREATMENT OF HOSPITALS PARTICIPATING IN PROVIDER-SPONSORED ORGANIZA-
TIONS.—An organization shall not fail to be treated as organized and operated exclu-
sively for a charitable purpose for purposes of subsection (c)(3) solely because a hos-
pital which is owned and operated by such organization participates in a provider-
sponsored organization (as defined in section 1854(a)(1) of the Social Security Act),
whether or not the provider-sponsored organization is exempt from tax. For pur-
poses of subsection (c)(3), any person with a material financial interest in such a
provider-sponsored organization shall be treated as a private shareholder or individ-
ual with respect to the hospital.’’

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall take effect on
the date of the enactment of this Act.

Subtitle B—Preventing Fraud and Abuse

SEC. 15101. INCREASING AWARENESS OF FRAUD AND ABUSE.

(a) BENEFICIARY OUTREACH EFFORTS.—The Secretary of Health and Human Serv-
ices (acting through the Administrator of the Health Care Financing Administration
and the Inspector General of the Department of Health and Human Services) shall
make ongoing efforts (through public service announcements, publications, and
other appropriate methods) to alert individuals entitled to benefits under the medi-
care program of the existence of fraud and abuse committed against the program
and the costs to the program of such fraud and abuse, and of the existence of the
toll-free telephone line operated by the Secretary to receive information on fraud
and abuse committed against the program.

(b) CLARIFICATION OF REQUIREMENT TO PROVIDE EXPLANATION OF MEDICARE BEN-
EFITS.—The Secretary shall provide an explanation of benefits under the medicare
program with respect to each item or service for which payment may be made under
the program which is furnished to an individual, without regard to whether or not
a deductible or coinsurance may be imposed against the individual with respect to
the item or service.

(c) PROVIDER OUTREACH EFFORTS; PUBLICATION OF FRAUD ALERTS.—
(1) SPECIAL FRAUD ALERTS.—

(A) IN GENERAL.—
(i) REQUEST FOR SPECIAL FRAUD ALERTS.—Any person may present, at

any time, a request to the Secretary to issue and publish a special
fraud alert.

(ii) SPECIAL FRAUD ALERT DEFINED.—In this section, a ‘‘special fraud
alert’’ is a notice which informs the public of practices which the Sec-
retary considers to be suspect or of particular concern under the medi-
care program or a State health care program (as defined in section
1128(h) of the Social Security Act).

(B) ISSUANCE AND PUBLICATION OF SPECIAL FRAUD ALERTS.—
(i) INVESTIGATION.—Upon receipt of a request for a special fraud alert

under subparagraph (A), the Secretary shall investigate the subject
matter of the request to determine whether a special fraud alert should
be issued. If appropriate, the Secretary (in consultation with the Attor-
ney General) shall issue a special fraud alert in response to the re-
quest. All special fraud alerts issued pursuant to this subparagraph
shall be published in the Federal Register.

(ii) CRITERIA FOR ISSUANCE.—In determining whether to issue a spe-
cial fraud alert upon a request under subparagraph (A), the Secretary
may consider—

(I) whether and to what extent the practices that would be iden-
tified in the special fraud alert may result in any of the con-
sequences described in 15214(b); and

(II) the extent and frequency of the conduct that would be identi-
fied in the special fraud alert.

(2) PUBLICATION OF ALL HCFA FRAUD ALERTS IN FEDERAL REGISTER.—Each no-
tice issued by the Health Care Financing Administration which informs the
public of practices which the Secretary considers to be suspect or of particular
concern under the medicare program or a State health care program (as defined
in section 1128(h) of the Social Security Act) shall be published in the Federal
Register, without regard to whether or not the notice is issued by a regional
office of the Health Care Financing Administration.
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SEC. 15102. BENEFICIARY INCENTIVE PROGRAMS.

(a) PROGRAM TO COLLECT INFORMATION ON FRAUD AND ABUSE.—
(1) ESTABLISHMENT OF PROGRAM.—Not later than 3 months after the date of

the enactment of this Act, the Secretary of Health and Human Services (herein-
after in this subtitle referred to as the ‘‘Secretary’’) shall establish a program
under which the Secretary shall encourage individuals to report to the Sec-
retary information on individuals and entities who are engaging or who have
engaged in acts or omissions which constitute grounds for the imposition of a
sanction under section 1128, section 1128A, or section 1128B of the Social Secu-
rity Act, or who have otherwise engaged in fraud and abuse against the medi-
care program for which there is a sanction provided under law. The program
shall discourage provision of, and not consider, information which is frivolous
or otherwise not relevant or material to the imposition of such a sanction.

(2) PAYMENT OF PORTION OF AMOUNTS COLLECTED.—If an individual reports
information to the Secretary under the program established under paragraph
(1) which serves as the basis for the collection by the Secretary or the Attorney
General of any amount of at least $100 (other than any amount paid as a pen-
alty under section 1128B of the Social Security Act), the Secretary may pay a
portion of the amount collected to the individual (under procedures similar to
those applicable under section 7623 of the Internal Revenue Code of 1986 to
payments to individuals providing information on violations of such Code).

(b) PROGRAM TO COLLECT INFORMATION ON PROGRAM EFFICIENCY.—
(1) ESTABLISHMENT OF PROGRAM.—Not later than 3 months after the date of

the enactment of this Act, the Secretary shall establish a program under which
the Secretary shall encourage individuals to submit to the Secretary suggestions
on methods to improve the efficiency of the medicare program.

(2) PAYMENT OF PORTION OF PROGRAM SAVINGS.—If an individual submits a
suggestion to the Secretary under the program established under paragraph (1)
which is adopted by the Secretary and which results in savings to the program,
the Secretary may make a payment to the individual of such amount as the Sec-
retary considers appropriate.

SEC. 15103. INTERMEDIATE SANCTIONS FOR MEDICARE HEALTH MAINTENANCE ORGANIZA-
TIONS.

(a) APPLICATION OF INTERMEDIATE SANCTIONS FOR ANY PROGRAM VIOLATIONS.—
(1) IN GENERAL.—Section 1876(i)(1) (42 U.S.C. 1395mm(i)(1)) is amended by

striking ‘‘the Secretary may terminate’’ and all that follows and inserting the
following: ‘‘in accordance with procedures established under paragraph (9), the
Secretary may at any time terminate any such contract or may impose the in-
termediate sanctions described in paragraph (6)(B) or (6)(C) (whichever is appli-
cable) on the eligible organization if the Secretary determines that the organiza-
tion—

‘‘(A) has failed substantially to carry out the contract;
‘‘(B) is carrying out the contract in a manner inconsistent with the efficient

and effective administration of this section;
‘‘(C) is operating in a manner that is not in the best interests of the individ-

uals covered under the contract; or
‘‘(D) no longer substantially meets the applicable conditions of subsections (b),

(c), and (e).’’.
(2) OTHER INTERMEDIATE SANCTIONS FOR MISCELLANEOUS PROGRAM VIOLA-

TIONS.—Section 1876(i)(6) (42 U.S.C. 1395mm(i)(6)) is amended by adding at the
end the following new subparagraph:

‘‘(C) In the case of an eligible organization for which the Secretary makes a deter-
mination under paragraph (1) the basis of which is not described in subparagraph
(A), the Secretary may apply the following intermediate sanctions:

‘‘(i) civil money penalties of not more than $25,000 for each determination
under paragraph (1) if the deficiency that is the basis of the determination has
directly adversely affected (or has the substantial likelihood of adversely affect-
ing) an individual covered under the organization’s contract;

‘‘(ii) civil money penalties of not more than $10,000 for each week beginning
after the initiation of procedures by the Secretary under paragraph (9) during
which the deficiency that is the basis of a determination under paragraph (1)
exists; and

‘‘(iii) suspension of enrollment of individuals under this section after the date
the Secretary notifies the organization of a determination under paragraph (1)
and until the Secretary is satisfied that the deficiency that is the basis for the
determination has been corrected and is not likely to recur.’’.



45

(3) PROCEDURES FOR IMPOSING SANCTIONS.—Section 1876(i) (42 U.S.C.
1395mm(i)) is amended by adding at the end the following new paragraph:

‘‘(9) The Secretary may terminate a contract with an eligible organization under
this section or may impose the intermediate sanctions described in paragraph (6)
on the organization in accordance with formal investigation and compliance proce-
dures established by the Secretary under which—

‘‘(A) the Secretary provides the organization with the opportunity to develop
and implement a corrective action plan to correct the deficiencies that were the
basis of the Secretary’s determination under paragraph (1);

‘‘(B) the Secretary shall impose more severe sanctions on organizations that
have a history of deficiencies or that have not taken steps to correct deficiencies
the Secretary has brought to their attention;

‘‘(C) there are no unreasonable or unnecessary delays between the finding of
a deficiency and the imposition of sanctions; and

‘‘(D) the Secretary provides the organization with reasonable notice and op-
portunity for hearing (including the right to appeal an initial decision) before
imposing any sanction or terminating the contract.’’.

(4) CONFORMING AMENDMENTS.—(A) Section 1876(i)(6)(B) (42 U.S.C.
1395mm(i)(6)(B)) is amended by striking the second sentence.

(B) Section 1876(i)(6) (42 U.S.C. 1395mm(i)(6)) is further amended by adding
at the end the following new subparagraph:

‘‘(D) The provisions of section 1128A (other than subsections (a) and (b)) shall
apply to a civil money penalty under subparagraph (A) or (B) in the same manner
as they apply to a civil money penalty or proceeding under section 1128A(a).’’.

(b) EFFECTIVE DATE.—The amendments made by this section shall apply with re-
spect to contract years beginning on or after January 1, 1996.
SEC. 15104. VOLUNTARY DISCLOSURE PROGRAM.

Title XI (42 U.S.C. 1301 et seq.) is amended by inserting after section 1128B the
following new section:

‘‘VOLUNTARY DISCLOSURE OF ACTS OR OMISSIONS

‘‘SEC. 1129. (a) ESTABLISHMENT OF VOLUNTARY DISCLOSURE PROGRAM.—Not later
than 3 months after the date of the enactment of this section, the Secretary shall
establish a program to encourage individuals and entities to voluntarily disclose to
the Secretary information on acts or omissions of the individual or entity which con-
stitute grounds for the imposition of a sanction described in section 1128, 1128A,
or 1128B.

‘‘(b) EFFECT OF VOLUNTARY DISCLOSURE.—If an individual or entity voluntarily
discloses information with respect to an act or omission to the Secretary under sub-
section (a), the following rules shall apply:

‘‘(1) The Secretary may waive, reduce, or otherwise mitigate any sanction
which would otherwise be applicable to the individual or entity under section
1128, 1128A, or 1128B as a result of the act or omission involved.

‘‘(2) No qui tam action may be brought pursuant to chapter 37 of title 31,
United States Code, against the individual or entity with respect to the act or
omission involved.’’.

SEC. 15105. REVISIONS TO CURRENT SANCTIONS.

(a) DOUBLING THE AMOUNT OF CIVIL MONETARY PENALTIES.—The maximum
amount of civil monetary penalties specified in section 1128A of the Social Security
Act or under title XVIII of such Act (as in effect on the day before the date of the
enactment of this Act) shall, effective for violations occurring after the date of the
enactment of this Act, be double the amount otherwise provided as of such date.

(b) ESTABLISHMENT OF MINIMUM PERIOD OF EXCLUSION FOR CERTAIN INDIVIDUALS
AND ENTITIES SUBJECT TO PERMISSIVE EXCLUSION.—Section 1128(c)(3) (42 U.S.C.
1320a–7(c)(3)) is amended by adding at the end the following new subparagraphs:

‘‘(D) In the case of an exclusion of an individual or entity under paragraph (1),
(2), or (3) of subsection (b), the period of the exclusion shall be 3 years, unless the
Secretary determines in accordance with regulations that a shorter period is appro-
priate because of mitigating circumstances or that a longer period is appropriate be-
cause of aggravating circumstances.

‘‘(E) In the case of an exclusion of an individual or entity under subsection (b)(4)
or (b)(5), the period of the exclusion shall not be less than the period during which
the individual’s or entity’s license to provide health care is revoked, suspended, or
surrendered, or the individual or the entity is excluded or suspended from a Federal
or State health care program.
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‘‘(F) In the case of an exclusion of an individual or entity under subsection
(b)(6)(B), the period of the exclusion shall be not less than 1 year.’’.

(c) EFFECTIVE DATE.—The amendments made by this section shall apply with re-
spect to acts or omissions occurring on or after January 1, 1996.
SEC. 15106. DIRECT SPENDING FOR ANTI-FRAUD ACTIVITIES UNDER MEDICARE.

(a) ESTABLISHMENT OF MEDICARE INTEGRITY PROGRAM.—Title XVIII is amended
by adding at the end the following new section:

‘‘MEDICARE INTEGRITY PROGRAM

‘‘SEC. 1893. (a) ESTABLISHMENT OF PROGRAM.—There is hereby established the
Medicare Integrity Program (hereafter in this section referred to as the ‘Program’)
under which the Secretary shall promote the integrity of the medicare program by
entering into contracts in accordance with this section with eligible private entities
to carry out the activities described in subsection (b).

‘‘(b) ACTIVITIES DESCRIBED.—The activities described in this subsection are as fol-
lows:

‘‘(1) Review of activities of providers of services or other individuals and enti-
ties furnishing items and services for which payment may be made under this
title (including skilled nursing facilities and home health agencies), including
medical and utilization review and fraud review (employing similar standards,
processes, and technologies used by private health plans, including equipment
and software technologies which surpass the capability of the equipment and
technologies used in the review of claims under this title as of the date of the
enactment of this section).

‘‘(2) Audit of cost reports.
‘‘(3) Determinations as to whether payment should not be, or should not have

been, made under this title by reason of section 1862(b), and recovery of pay-
ments that should not have been made.

‘‘(4) Education of providers of services, beneficiaries, and other persons with
respect to payment integrity and benefit quality assurance issues.

‘‘(c) ELIGIBILITY OF ENTITIES.—An entity is eligible to enter into a contract under
the Program to carry out any of the activities described in subsection (b) if—

‘‘(1) the entity has demonstrated capability to carry out such activities;
‘‘(2) in carrying out such activities, the entity agrees to cooperate with the In-

spector General of the Department of Health and Human Services, the Attorney
General of the United States, and other law enforcement agencies, as appro-
priate, in the investigation and deterrence of fraud and abuse in relation to this
title and in other cases arising out of such activities;

‘‘(3) the entity’s financial holdings, interests, or relationships will not interfere
with its ability to perform the functions to be required by the contract in an
effective and impartial manner; and

‘‘(4) the entity meets such other requirements as the Secretary may impose.
‘‘(d) PROCESS FOR ENTERING INTO CONTRACTS.—The Secretary shall enter into

contracts under the Program in accordance with such procedures as the Secretary
may by regulation establish, except that such procedures shall include the following:

‘‘(1) The Secretary shall determine the appropriate number of separate con-
tracts which are necessary to carry out the Program and the appropriate times
at which the Secretary shall enter into such contracts.

‘‘(2) The provisions of section 1153(e)(1) shall apply to contracts and contract-
ing authority under this section, except that competitive procedures must be
used when entering into new contracts under this section, or at any other time
considered appropriate by the Secretary.

‘‘(3) A contract under this section may be renewed without regard to any pro-
vision of law requiring competition if the contractor has met or exceeded the
performance requirements established in the current contract.

‘‘(e) LIMITATION ON CONTRACTOR LIABILITY.—The Secretary shall by regulation
provide for the limitation of a contractor’s liability for actions taken to carry out a
contract under the Program, and such regulation shall, to the extent the Secretary
finds appropriate, employ the same or comparable standards and other substantive
and procedural provisions as are contained in section 1157.

‘‘(f) TRANSFER OF AMOUNTS TO MEDICARE ANTI-FRAUD AND ABUSE TRUST FUND.—
For each fiscal year, the Secretary shall transfer from the Federal Hospital Insur-
ance Trust Fund and the Federal Supplementary Medical Insurance Trust Fund to
the Medicare Anti-Fraud and Abuse Trust Fund under subsection (g) such amounts
as are necessary to carry out the activities described in subsection (b). Such transfer
shall be in an allocation as reasonably reflects the proportion of such expenditures
associated with part A and part B.
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‘‘(g) MEDICARE ANTI-FRAUD AND ABUSE TRUST FUND.—
‘‘(1) ESTABLISHMENT.—

‘‘(A) IN GENERAL.—There is hereby established in the Treasury of the
United States the Anti-Fraud and Abuse Trust Fund (hereafter in this sub-
section referred to as the ‘Trust Fund’). The Trust Fund shall consist of
such gifts and bequests as may be made as provided in subparagraph (B)
and such amounts as may be deposited in the Trust Fund as provided in
subsection (f), paragraph (3), and title XI.

‘‘(B) AUTHORIZATION TO ACCEPT GIFTS AND BEQUESTS.—The Trust Fund is
authorized to accept on behalf of the United States money gifts and be-
quests made unconditionally to the Trust Fund, for the benefit of the Trust
Fund or any activity financed through the Trust Fund.

‘‘(2) INVESTMENT.—
‘‘(A) IN GENERAL.—The Secretary of the Treasury shall invest such

amounts of the Fund as such Secretary determines are not required to meet
current withdrawals from the Fund in government account serial securities.

‘‘(B) USE OF INCOME.—Any interest derived from investments under sub-
paragraph (A) shall be credited to the Fund.

‘‘(3) AMOUNTS DEPOSITED INTO TRUST FUND.—In addition to amounts trans-
ferred under subsection (f), there shall be deposited in the Trust Fund—

‘‘(A) that portion of amounts recovered in relation to section 1128A aris-
ing out of a claim under title XVIII as remains after application of sub-
section (f)(2) (relating to repayment of the Federal Hospital Insurance Trust
Fund or the Federal Supplementary Medical Insurance Trust Fund) of that
section, as may be applicable,

‘‘(B) fines imposed under section 1128B arising out of a claim under this
title, and

‘‘(C) penalties and damages imposed (other than funds awarded to a rela-
tor or for restitution) under sections 3729 through 3732 of title 31, United
States Code (pertaining to false claims) in cases involving claims relating
to programs under title XVIII, XIX, or XXI.

‘‘(4) DIRECT APPROPRIATION OF FUNDS TO CARRY OUT PROGRAM.—
‘‘(A) IN GENERAL.—There are appropriated from the Trust Fund for each

fiscal year such amounts as are necessary to carry out the Medicare Integ-
rity Program under this section, subject to subparagraph (B).

‘‘(B) AMOUNTS SPECIFIED.—The amount appropriated under subparagraph
(A) for a fiscal year is as follows:

‘‘(i) For fiscal year 1996, such amount shall be not less than
$430,000,000 and not more than $440,000,000.

‘‘(ii) For fiscal year 1997, such amount shall be not less than
$490,000,000 and not more than $500,000,000.

‘‘(iii) For fiscal year 1998, such amount shall be not less than
$550,000,000 and not more than $560,000,000.

‘‘(iv) For fiscal year 1999, such amount shall be not less than
$620,000,000 and not more than $630,000,000.

‘‘(v) For fiscal year 2000, such amount shall be not less than
$670,000,000 and not more than $680,000,000.

‘‘(vi) For fiscal year 2001, such amount shall be not less than
$690,000,000 and not more than $700,000,000.

‘‘(vii) For fiscal year 2002, such amount shall be not less than
$710,000,000 and not more than $720,000,000.

‘‘(5) ANNUAL REPORT.—The Secretary shall submit an annual report to Con-
gress on the amount of revenue which is generated and disbursed by the Trust
Fund in each fiscal year.’’.

(b) ELIMINATION OF FI AND CARRIER RESPONSIBILITY FOR CARRYING OUT ACTIVI-
TIES SUBJECT TO PROGRAM.—

(1) RESPONSIBILITIES OF FISCAL INTERMEDIARIES UNDER PART A.—Section 1816
(42 U.S.C. 1395h) is amended by adding at the end the following new sub-
section:

‘‘(l) No agency or organization may carry out (or receive payment for carrying out)
any activity pursuant to an agreement under this section to the extent that the ac-
tivity is carried out pursuant to a contract under the Medicare Integrity Program
under section 1893.’’.

(2) RESPONSIBILITIES OF CARRIERS UNDER PART B.—Section 1842(c) (42 U.S.C.
1395u(c)) is amended by adding at the end the following new paragraph:

‘‘(6) No carrier may carry out (or receive payment for carrying out) any activity
pursuant to a contract under this subsection to the extent that the activity is car-
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ried out pursuant to a contract under the Medicare Integrity Program under section
1893.’’.

(c) CONFORMING AMENDMENT.—Section 1128A(f)(3) (42 U.S.C. 1320a–7a(f)(3)) is
amended by striking ‘‘as miscellaneous receipts of the Treasury of the United
States’’ and inserting ‘‘in the Anti-Fraud and Abuse Trust Fund established under
section 1893(g)’’.

(d) DIRECT SPENDING FOR MEDICARE-RELATED ACTIVITIES OF INSPECTOR GEN-
ERAL.—Section 1893, as added by subsection (a), is amended by adding at the end
the following new subsection:

‘‘(h) DIRECT SPENDING FOR MEDICARE-RELATED ACTIVITIES OF INSPECTOR GEN-
ERAL.—

‘‘(1) IN GENERAL.—There are appropriated from the Federal Hospital Insur-
ance Trust Fund and the Federal Supplementary Medical Insurance Trust Fund
to the Inspector General of the Department of Health and Human Services for
each fiscal year such amounts as are necessary to enable the Inspector General
to carry out activities relating to the medicare program (as described in para-
graph (2)), subject to paragraph (3).

‘‘(2) ACTIVITIES DESCRIBED.—The activities described in this paragraph are as
follows:

‘‘(A) Prosecuting medicare-related matters through criminal, civil, and ad-
ministrative proceedings.

‘‘(B) Conducting investigations relating to the medicare program.
‘‘(C) Performing financial and performance audits of programs and oper-

ations relating to the medicare program.
‘‘(D) Performing inspections and other evaluations relating to the medi-

care program.
‘‘(E) Conducting provider and consumer education activities regarding the

requirements of this title.
‘‘(3) AMOUNTS SPECIFIED.—The amount appropriated under paragraph (1) for

a fiscal year is as follows:
‘‘(A) For fiscal year 1996, such amount shall be $130,000,000.
‘‘(B) For fiscal year 1997, such amount shall be $181,000,000.
‘‘(C) For fiscal year 1998, such amount shall be $204,000,000.
‘‘(D) For each subsequent fiscal year, the amount appropriated for the

previous fiscal year, increased by the percentage increase in aggregate ex-
penditures under this title for the fiscal year involved over the previous fis-
cal year.

‘‘(4) ALLOCATION OF PAYMENTS AMONG TRUST FUNDS.—The appropriations
made under paragraph (1) shall be in an allocation as reasonably reflects the
proportion of such expenditures associated with part A and part B.’’.

SEC. 15107. PERMITTING CARRIERS TO CARRY OUT PRIOR AUTHORIZATION FOR CERTAIN
ITEMS OF DURABLE MEDICAL EQUIPMENT.

(a) IN GENERAL.—Section 1834(a)(15) (42 U.S.C. 1395m(a)(15)), as amended by
section 135(b) of the Social Security Act Amendments of 1994, is amended by adding
at the end the following new subparagraphs:

‘‘(D) APPLICATION BY CARRIERS.—A carrier may develop (and periodically
update) a list of items under subparagraph (A) and a list of suppliers under
subparagraph (B) in the same manner as the Secretary may develop (and
periodically update) such lists.

‘‘(E) WAIVER OF PUBLICATION REQUIREMENT.—A carrier may make an ad-
vance determination under subparagraph (C) with respect to an item or
supplier on a list developed by the Secretary or the carrier without regard
to whether or not the Secretary has promulgated a regulation with respect
to the list, except that the carrier may not make such an advance deter-
mination with respect to an item or supplier on a list until the expiration
of the 30-day period beginning on the date the Secretary or the carrier
places the item or supplier on the list.’’.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall take effect as
if included in the enactment of the Social Security Act Amendments of 1994.
SEC. 15108. ESTABLISHMENT OF HEALTH CARE ANTI-FRAUD TASK FORCE.

(a) IN GENERAL.—Not later than 120 days after the date of the enactment of this
Act, the Attorney General shall establish (in consultation with the Advisory Group
described in subsection (c)) within the Department of Justice a task force (similar
to the Organized Crime Drug Enforcement Task Force) to be known as the ‘‘Health
Care Anti-Fraud Task Force’’ (hereafter in this section referred to as the ‘‘Task
Force’’) to prosecute health care fraud offenses. Nothing in this section may be con-
strued as affecting the powers of the Attorney General or any other individual.
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(b) OPERATIONS OF TASK FORCE.—The Attorney General shall establish and oper-
ate the Task Force in a manner such that—

(1) at least one fully staffed operational segment of the Task Force (including
at least one Federal representative engaged in Task Force activities on a full-
time basis) shall operate in each judicial district of the United States; and

(2) the Task Force maintains separate accounting of its finances, personnel,
case load, and resolution of claims and actions.

(c) ADVISORY GROUP DESCRIBED.—The Advisory Group described in this sub-
section is a group consisting of the following individuals (or their designees):

(1) The Secretary of Health and Human Services.
(2) The Secretary of the Treasury.
(3) The Secretary of Veterans Affairs.
(4) The Chair of the Board of Governors of the United States Postal Service.

SEC. 15109. STUDY OF ADEQUACY OF PRIVATE QUALITY ASSURANCE PROGRAMS.

(a) IN GENERAL.—The Administrator of the Health Care Financing Administration
(acting through the Director of the Office of Research and Development) shall enter
into an agreement with a private entity to conduct a study during the 5-year period
beginning on the date of the enactment of this Act of the adequacy of the quality
assurance programs and consumer protections used by the MedicarePlus program
under part C of title XVIII of the Social Security Act (as inserted by section
15002(a)), and shall include in the study an analysis of the effectiveness of such pro-
grams in protecting plan enrollees against the risk of insufficient provision of bene-
fits which may result from utilization controls.

(b) REPORT.—Not later than 6 months after the conclusion of the 5-year period
described in subsection (a), the Administrator shall submit a report to Congress on
the study conducted under subsection (a).
SEC. 15110. PENALTY FOR FALSE CERTIFICATION FOR HOME HEALTH SERVICES.

(a) IN GENERAL.—Section 1128A(b) (42 U.S.C. 1320a–7a(b)) is amended by adding
at the end the following new paragraph:

‘‘(3)(A) Any physician who executes a document described in subparagraph (B)
with respect to an individual knowing that all of the requirements referred to in
such subparagraph are not met with respect to the individual shall be subject to
a civil monetary penalty of not more than the greater of—

‘‘(i) $5,000, or
‘‘(ii) three times the amount of the payments under title XVIII for home

health services which are made pursuant to such certification.
‘‘(B) A document described in this subparagraph is any document that certifies,

for purposes of title XVIII, that an individual meets the requirements of section
1814(a)(2)(C) or 1835(a)(2)(A) in the case of home health services furnished to the
individual.’’.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to cer-
tifications made on or after the date of the enactment of this Act.

Subtitle C—Regulatory Relief

PART 1—PHYSICIAN OWNERSHIP REFERRAL REFORM

SEC. 15201. REPEAL OF PROHIBITIONS BASED ON COMPENSATION ARRANGEMENTS.

(a) IN GENERAL.—Section 1877(a)(2) (42 U.S.C. 1395nn(a)(2)) is amended by strik-
ing ‘‘is—’’ and all that follows through ‘‘equity,’’ and inserting the following: ‘‘is (ex-
cept as provided in subsection (c)) an ownership or investment interest in the entity
through equity,’’.

(b) CONFORMING AMENDMENTS.—Section 1877 (42 U.S.C. 1395nn) is amended as
follows:

(1) In subsection (b)—
(A) in the heading, by striking ‘‘TO BOTH OWNERSHIP AND COMPENSATION

ARRANGEMENT PROHIBITIONS’’ and inserting ‘‘WHERE FINANCIAL RELATION-
SHIP EXISTS’’; and

(B) by redesignating paragraph (4) as paragraph (7).
(2) In subsection (c)—

(A) by amending the heading to read as follows: ‘‘EXCEPTION FOR OWNER-
SHIP OR INVESTMENT INTEREST IN PUBLICLY TRADED SECURITIES AND MU-
TUAL FUNDS’’; and

(B) in the matter preceding paragraph (1), by striking ‘‘subsection
(a)(2)(A)’’ and inserting ‘‘subsection (a)(2)’’.
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(3) In subsection (d)—
(A) by striking the matter preceding paragraph (1);
(B) in paragraph (3), by striking ‘‘paragraph (1)’’ and inserting ‘‘para-

graph (4)’’; and
(C) by redesignating paragraphs (1), (2), and (3) as paragraphs (4), (5),

and (6), and by transferring and inserting such paragraphs after paragraph
(3) of subsection (b).

(4) By striking subsection (e).
(5) In subsection (f)(2)—

(A) in the matter preceding paragraph (1), by striking ‘‘ownership, invest-
ment, and compensation’’ and inserting ‘‘ownership and investment’’;

(B) in paragraph (2), by striking ‘‘subsection (a)(2)(A)’’ and all that follows
through ‘‘subsection (a)(2)(B)),’’ and inserting ‘‘subsection (a)(2),’’; and

(C) in paragraph (2), by striking ‘‘or who have such a compensation rela-
tionship with the entity’’.

(6) In subsection (h)—
(A) by striking paragraphs (1), (2), and (3);
(B) in paragraph (4)(A), by striking clauses (iv) and (vi);
(C) in paragraph (4)(B), by striking ‘‘RULES.—’’ and all that follows

through ‘‘(ii) FACULTY’’ and inserting ‘‘RULES FOR FACULTY’’; and
(D) by adding at the end of paragraph (4) the following new subpara-

graph:
‘‘(C) MEMBER OF A GROUP.—A physician is a ‘member’ of a group if the

physician is an owner or a bona fide employee, or both, of the group.’’.
SEC. 15202. REVISION OF DESIGNATED HEALTH SERVICES SUBJECT TO PROHIBITION.

(a) IN GENERAL.—Section 1877(h)(6) (42 U.S.C. 1395nn(h)(6)) is amended by strik-
ing subparagraphs (B) through (K) and inserting the following:

‘‘(B) Parenteral and enteral nutrients, equipment, and supplies.
‘‘(C) Magnetic resonance imaging and computerized tomography services.
‘‘(D) Outpatient physical or occupational therapy services.’’.

(b) CONFORMING AMENDMENTS.—
(1) Section 1877(b)(2) (42 U.S.C. 1395nn(b)(2)) is amended in the matter pre-

ceding subparagraph (A) by striking ‘‘services’’ and all that follows through
‘‘supplies)—’’ and inserting ‘‘services—’’.

(2) Section 1877(h)(5)(C) (42 U.S.C. 1395nn(h)(5)(C)) is amended—
(A) by striking ‘‘, a request by a radiologist for diagnostic radiology serv-

ices, and a request by a radiation oncologist for radiation therapy,’’ and in-
serting ‘‘and a request by a radiologist for magnetic resonance imaging or
for computerized tomography’’, and

(B) by striking ‘‘radiologist, or radiation oncologist’’ and inserting ‘‘or radi-
ologist’’.

SEC. 15203. DELAY IN IMPLEMENTATION UNTIL PROMULGATION OF REGULATIONS.

(a) IN GENERAL.—Section 13562(b) of OBRA–1993 (42 U.S.C. 1395nn note) is
amended—

(1) in paragraph (1), by striking ‘‘paragraph (2)’’ and inserting ‘‘paragraphs (2)
and (3)’’; and

(2) by adding at the end the following new paragraph:
‘‘(3) PROMULGATION OF REGULATIONS.—Notwithstanding paragraphs (1) and

(2), the amendments made by this section shall not apply to any referrals made
before the effective date of final regulations promulgated by the Secretary of
Health and Human Services to carry out such amendments.’’.

(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall take effect
as if included in the enactment of OBRA–1993.
SEC. 15204. EXCEPTIONS TO PROHIBITION.

(a) REVISIONS TO EXCEPTION FOR IN-OFFICE ANCILLARY SERVICES.—
(1) REPEAL OF SITE-OF-SERVICE REQUIREMENT.—Section 1877 (42 U.S.C.

1395nn) is amended—
(A) by amending subparagraph (A) of subsection (b)(2) to read as follows:
‘‘(A) that are furnished personally by the referring physician, personally

by a physician who is a member of the same group practice as the referring
physician, or personally by individuals who are under the general super-
vision of the physician or of another physician in the group practice, and’’,
and

(B) by adding at the end of subsection (h) the following new paragraph:
‘‘(7) GENERAL SUPERVISION.—An individual is considered to be under the ‘gen-

eral supervision’ of a physician if the physician (or group practice of which the
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physician is a member) is legally responsible for the services performed by the
individual and for ensuring that the individual meets licensure and certification
requirements, if any, applicable under other provisions of law, regardless of
whether or not the physician is physically present when the individual fur-
nishes an item or service.’’.

(2) CLARIFICATION OF TREATMENT OF PHYSICIAN OWNERS OF GROUP PRAC-
TICE.—Section 1877(b)(2)(B) (42 U.S.C. 1395nn(b)(2)(B)) is amended by striking
‘‘physician or such group practice’’ and inserting ‘‘physician, such group practice,
or the physician owners of such group practice’’.

(3) CONFORMING AMENDMENT.—Section 1877(b)(2) (42 U.S.C. 1395nn(b)(2)) is
amended by amending the heading to read as follows: ‘‘ANCILLARY SERVICES
FURNISHED PERSONALLY OR THROUGH GROUP PRACTICE.—’’.

(b) CLARIFICATION OF EXCEPTION FOR SERVICES FURNISHED IN A RURAL AREA.—
Paragraph (5) of section 1877(b) (42 U.S.C. 1395nn(b)), as transferred by section
15201(b)(3)(C), is amended by striking ‘‘substantially all’’ and inserting ‘‘not less
than 75 percent’’.

(c) REVISION OF EXCEPTION FOR CERTAIN MANAGED CARE ARRANGEMENTS.—Sec-
tion 1877(b)(3) (42 U.S.C. 1395nn(b)(3)) is amended—

(1) in the heading by inserting ‘‘MANAGED CARE ARRANGEMENTS’’ after ‘‘PRE-
PAID PLANS’’;

(2) in the matter preceding subparagraph (A), by striking ‘‘organization—’’
and inserting ‘‘organization, directly or through contractual arrangements with
other entities, to individuals enrolled with the organization—’’;

(3) in subparagraph (A), by inserting ‘‘or part C’’ after ‘‘section 1876’’;
(4) by striking ‘‘or’’ at the end of subparagraph (C);
(5) by striking the period at the end of subparagraph (D) and inserting a

comma; and
(6) by adding at the end the following new subparagraphs:

‘‘(E) with a contract with a State to provide services under the State plan
under title XIX (in accordance with section 1903(m)) or a State MediGrant
plan under title XXI; or

‘‘(F) which is a MedicarePlus organization under part C or which provides
or arranges for the provision of health care items or services pursuant to
a written agreement between the organization and an individual or entity
if the written agreement places the individual or entity at substantial fi-
nancial risk for the cost or utilization of the items or services which the in-
dividual or entity is obligated to provide, whether through a withhold, capi-
tation, incentive pool, per diem payment, or any other similar risk arrange-
ment which places the individual or entity at substantial financial risk.’’.

(d) NEW EXCEPTION FOR SHARED FACILITY SERVICES.—
(1) IN GENERAL.—Section 1877(b) (42 U.S.C. 1395nn(b)), as amended by sec-

tion 15201(b)(3)(C), is amended—
(A) by redesignating paragraphs (4) through (7) as paragraphs (5)

through (8); and
(B) by inserting after paragraph (3) the following new paragraph:

‘‘(4) SHARED FACILITY SERVICES.—In the case of a designated health service
consisting of a shared facility service of a shared facility—

‘‘(A) that is furnished—
‘‘(i) personally by the referring physician who is a shared facility phy-

sician or personally by an individual directly employed or under the
general supervision of such a physician,

‘‘(ii) by a shared facility in a building in which the referring physician
furnishes substantially all of the services of the physician that are un-
related to the furnishing of shared facility services, and

‘‘(iii) to a patient of a shared facility physician; and
‘‘(B) that is billed by the referring physician or a group practice of which

the physician is a member.’’.
(2) DEFINITIONS.—Section 1877(h) (42 U.S.C. 1395nn(h)), as amended by sec-

tion 15201(b)(6), is amended by inserting before paragraph (4) the following new
paragraph:

‘‘(1) SHARED FACILITY RELATED DEFINITIONS.—
‘‘(A) SHARED FACILITY SERVICE.—The term ‘shared facility service’ means,

with respect to a shared facility, a designated health service furnished by
the facility to patients of shared facility physicians.

‘‘(B) SHARED FACILITY.—The term ‘shared facility’ means an entity that
furnishes shared facility services under a shared facility arrangement.

‘‘(C) SHARED FACILITY PHYSICIAN.—The term ‘shared facility physician’
means, with respect to a shared facility, a physician (or a group practice
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of which the physician is a member) who has a financial relationship under
a shared facility arrangement with the facility.

‘‘(D) SHARED FACILITY ARRANGEMENT.—The term ‘shared facility arrange-
ment’ means, with respect to the provision of shared facility services in a
building, a financial arrangement—

‘‘(i) which is only between physicians who are providing services (un-
related to shared facility services) in the same building,

‘‘(ii) in which the overhead expenses of the facility are shared, in ac-
cordance with methods previously determined by the physicians in the
arrangement, among the physicians in the arrangement, and

‘‘(iii) which, in the case of a corporation, is wholly owned and con-
trolled by shared facility physicians.’’.

(e) NEW EXCEPTION FOR SERVICES FURNISHED IN COMMUNITIES WITH NO ALTER-
NATIVE PROVIDERS.—Section 1877(b) (42 U.S.C. 1395nn(b)), as amended by section
15201(b)(3)(C) and subsection (d)(1), is amended—

(1) by redesignating paragraphs (5) through (8) as paragraphs (6) through (9);
and

(2) by inserting after paragraph (4) the following new paragraph:
‘‘(5) NO ALTERNATIVE PROVIDERS IN AREA.—In the case of a designated health

service furnished in any area with respect to which the Secretary determines
that individuals residing in the area do not have reasonable access to such a
designated health service for which subsection (a)(1) does not apply.’’.

(f) NEW EXCEPTION FOR SERVICES FURNISHED IN AMBULATORY SURGICAL CEN-
TERS.—Section 1877(b) (42 U.S.C. 1395nn(b)), as amended by section 15201(b)(3)(C),
subsection (d)(1), and subsection (e)(1), is amended—

(1) by redesignating paragraphs (6) through (9) as paragraphs (7) through
(10); and

(2) by inserting after paragraph (5) the following new paragraph:
‘‘(6) SERVICES FURNISHED IN AMBULATORY SURGICAL CENTERS.—In the case of

a designated health service furnished in an ambulatory surgical center de-
scribed in section 1832(a)(2)(F)(i).’’.

(g) NEW EXCEPTION FOR SERVICES FURNISHED IN RENAL DIALYSIS FACILITIES.—
Section 1877(b) (42 U.S.C. 1395nn(b)), as amended by section 15201(b)(3)(C), sub-
section (d)(1), subsection (e)(1), and subsection (f), is amended—

(1) by redesignating paragraphs (7) through (10) as paragraphs (8) through
(11); and

(2) by inserting after paragraph (6) the following new paragraph:
‘‘(7) SERVICES FURNISHED IN RENAL DIALYSIS FACILITIES.—In the case of a des-

ignated health service furnished in a renal dialysis facility under section 1881.’’.
(h) NEW EXCEPTION FOR SERVICES FURNISHED IN A HOSPICE.—Section 1877(b) (42

U.S.C. 1395nn(b)), as amended by section 15201(b)(3)(C), subsection (d)(1), sub-
section (e)(1), subsection (f), and subsection (g), is amended—

(1) by redesignating paragraphs (8) through (11) as paragraphs (9) through
(12); and

(2) by inserting after paragraph (7) the following new paragraph:
‘‘(8) SERVICES FURNISHED BY A HOSPICE PROGRAM.—In the case of a designated

health service furnished by a hospice program under section 1861(dd)(2).’’.
(i) NEW EXCEPTION FOR SERVICES FURNISHED IN A COMPREHENSIVE OUTPATIENT

REHABILITATION FACILITY.—Section 1877(b) (42 U.S.C. 1395nn(b)), as amended by
section 15201(b)(3)(C), subsection (d)(1), subsection (e)(1), subsection (f), subsection
(g), and subsection (h), is amended—

(1) by redesignating paragraphs (9) through (12) as paragraphs (10) through
(13); and

(2) by inserting after paragraph (8) the following new paragraph:
‘‘(9) SERVICES FURNISHED IN A COMPREHENSIVE OUTPATIENT REHABILITATION

FACILITY.—In the case of a designated health service furnished in a comprehen-
sive outpatient rehabilitation facility (as defined in section 1861(cc)(2)).’’.

(i) DEFINITION OF REFERRAL.—Section 1877(h)(5)(A) (42 U.S.C. 1395nn(h)(5)(A)) is
amended—

(1) by striking ‘‘an item or service’’ and inserting ‘‘a designated health serv-
ice’’, and

(2) by striking ‘‘the item or service’’ and inserting ‘‘the designated health serv-
ice’’.

SEC. 15205. REPEAL OF REPORTING REQUIREMENTS.

Section 1877 (42 U.S.C. 1395nn) is amended—
(1) by striking subsection (f); and
(2) by striking subsection (g)(5).
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SEC. 15206. PREEMPTION OF STATE LAW.

Section 1877 (42 U.S.C. 1395nn) is amended by adding at the end the following
new subsection:

‘‘(i) PREEMPTION OF STATE LAW.—This section preempts State law to the extent
State law is inconsistent with this section.’’.
SEC. 15207. EFFECTIVE DATE.

Except as provided in section 15203(b), the amendments made by this part shall
apply to referrals made on or after August 14, 1995, regardless of whether or not
regulations are promulgated to carry out such amendments.

PART 2—OTHER MEDICARE REGULATORY RELIEF

SEC. 15211. REPEAL OF MEDICARE AND MEDICAID COVERAGE DATA BANK.

(a) IN GENERAL.—Section 1144 (42 U.S.C. 1320b–14) is repealed.
(b) CONFORMING AMENDMENTS.—

(1) MEDICARE.—Section 1862(b)(5) (42 U.S.C. 1395y(b)(5)) is amended—
(A) in subparagraph (B), by striking ‘‘under—’’ and all that follows

through the end and inserting ‘‘subparagraph (A) for purposes of carrying
out this subsection.’’, and

(B) in subparagraph (C)(i), by striking ‘‘subparagraph (B)(i)’’ and insert-
ing ‘‘subparagraph (B)’’.

(2) MEDICAID.—Section 1902(a)(25)(A)(i) (42 U.S.C. 1396a(a)(25)(A)(i)) is
amended by striking ‘‘including the use of’’ and all that follows through ‘‘any
additional measures’’.

(3) ERISA.—Section 101(f) of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1021(f)) is repealed.

(4) DATA MATCHES.—Section 552a(a)(8)(B) of title 5, United States Code, is
amended—

(A) by adding ‘‘; or’’ at the end of clause (v),
(B) by striking ‘‘or’’ at the end of clause (vi), and
(C) by striking clause (vii).

SEC. 15212. CLARIFICATION OF LEVEL OF INTENT REQUIRED FOR IMPOSITION OF SANC-
TIONS.

(a) CLARIFICATION OF LEVEL OF KNOWLEDGE REQUIRED FOR IMPOSITION OF CIVIL
MONETARY PENALTIES.—

(1) IN GENERAL.—Section 1128A(a) (42 U.S.C. 1320a–7a(a)) is amended—
(1) in paragraphs (1) and (2), by inserting ‘‘knowingly’’ before ‘‘presents’’ each

place it appears; and
(2) in paragraph (3), by striking ‘‘gives’’ and inserting ‘‘knowingly gives or

causes to be given’’.
(2) DEFINITION OF STANDARD.—Section 1128A(i) (42 U.S.C. 1320a–7a(i)) is

amended by adding at the end the following new paragraph:
‘‘(6) The term ‘should know’ means that a person, with respect to informa-

tion—
‘‘(A) acts in deliberate ignorance of the truth or falsity of the information;

or
‘‘(B) acts in reckless disregard of the truth or falsity of the information,

and no proof of specific intent to defraud is required.’’.
(b) CLARIFICATION OF EFFECT AND APPLICATION OF SAFE HARBOR EXCEPTIONS.—

For purposes of section 1128B(b)(3) of the Social Security Act, the specification of
any payment practice in regulations promulgated pursuant to section 14(a) of the
Medicare and Medicaid Program and Patient Protection Act of 1987 is—

(1) solely for the purpose of adding additional exceptions to the types of con-
duct which are not subject to an anti-kickback penalty under such section and
not for the purpose of limiting the scope of such exceptions; and

(2) for the purpose of prescribing criteria for qualifying for such an exception
notwithstanding the intent of the party involved.

(c) LIMITING IMPOSITION OF ANTI-KICKBACK PENALTIES TO ACTIONS WITH SIGNIFI-
CANT PURPOSE TO INDUCE REFERRALS.—Section 1128B(b)(2) (42 U.S.C. 1320a–
7b(b)(2)) is amended in the matter preceding subparagraph (A) by striking ‘‘to in-
duce’’ and inserting ‘‘for the significant purpose of inducing’’.

(d) EFFECTIVE DATE.—The amendments made by this section shall apply to acts
or omissions occurring on or after January 1, 1996.
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SEC. 15213. ADDITIONAL EXCEPTION TO ANTI-KICKBACK PENALTIES FOR MANAGED CARE AR-
RANGEMENTS.

(a) IN GENERAL.—Section 1128B(b)(3) (42 U.S.C. 1320a–7b(b)(3)) is amended—
(1) by striking ‘‘and’’ at the end of subparagraph (D);
(2) by striking the period at the end of subparagraph (E) and inserting ‘‘;

and’’; and
(3) by adding at the end the following new subparagraph:
‘‘(F) any remuneration between an organization and an individual or entity

providing services pursuant to a written agreement between the organization
and the individual or entity if the organization is a MedicarePlus organization
under part C of title XVIII or if the written agreement places the individual
or entity at substantial financial risk for the cost or utilization of the items or
services which the individual or entity is obligated to provide, whether through
a withhold, capitation, incentive pool, per diem payment, or any other similar
risk arrangement which places the individual or entity at substantial financial
risk.’’.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to acts
or omissions occurring on or after January 1, 1996.
SEC. 15214. SOLICITATION AND PUBLICATION OF MODIFICATIONS TO EXISTING SAFE HAR-

BORS AND NEW SAFE HARBORS.

(a) IN GENERAL.—
(1) SOLICITATIONS.—Not later than January 1, 1996, and not less than annu-

ally thereafter, the Secretary of Health and Human Services shall publish a no-
tice in the Federal Register soliciting proposals, which will be accepted during
a 60-day period, for—

(A) modifications to existing safe harbors issued pursuant to section 14(a)
of the Medicare and Medicaid Patient and Program Protection Act of 1987;

(B) additional safe harbors specifying payment practices that shall not be
treated as a criminal offense under section 1128B(b) of the Social Security
Act and shall not serve as the basis for an exclusion under section
1128(b)(7) of such Act; and

(C) special fraud alerts to be issued pursuant to section 15101(c).
(2) PUBLICATION OF PROPOSED MODIFICATIONS AND PROPOSED ADDITIONAL SAFE

HARBORS.—Not later than 120 days after receiving the proposals described in
subparagraphs (A) and (B) of paragraph (1), the Secretary, after considering
such proposals in consultation with the Attorney General, shall publish in the
Federal Register proposed modifications to existing safe harbors and proposed
additional safe harbors, if appropriate, with a 60-day comment period. After
considering any public comments received during this period, the Secretary
shall issue final rules modifying the existing safe harbors and establishing new
safe harbors, as appropriate.

(3) REPORT.—The Inspector General shall, in an annual report to Congress or
as part of the year-end semiannual report required by section 5 of the Inspector
General Act of 1978, describe the proposals received under subparagraphs (A)
and (B) of paragraph (1) and explain which proposals were included in the pub-
lication described in paragraph (2), which proposals were not included in that
publication, and the reasons for the rejection of the proposals that were not in-
cluded.

(b) CRITERIA FOR MODIFYING AND ESTABLISHING SAFE HARBORS.—In modifying
and establishing safe harbors under subsection (a)(2), the Secretary may consider
the extent to which providing a safe harbor for the specified payment practice may
result in any of the following:

(1) An increase or decrease in access to health care services.
(2) An increase or decrease in the quality of health care services.
(3) An increase or decrease in patient freedom of choice among health care

providers.
(4) An increase or decrease in competition among health care providers.
(5) An increase or decrease in the cost to health care programs of the Federal

Government.
(6) An increase or decrease in the potential overutilization of health care serv-

ices.
(8) Any other factors the Secretary deems appropriate in the interest of pre-

venting fraud and abuse in health care programs of the Federal Government.
SEC. 15215. ISSUANCE OF ADVISORY OPINIONS UNDER TITLE XI.

(a) IN GENERAL.—Title XI (42 U.S.C. 1301 et seq.), as amended by section
15104(a), is amended by inserting after section 1129 the following new section:



55

‘‘ADVISORY OPINIONS

‘‘SEC. 1130. (a) ISSUANCE OF ADVISORY OPINIONS.—The Secretary shall issue writ-
ten advisory opinions as provided in this section.

‘‘(b) MATTERS SUBJECT TO ADVISORY OPINIONS.—The Secretary shall issue advi-
sory opinions as to the following matters:

‘‘(1) What constitutes prohibited remuneration within the meaning of section
1128B(b).

‘‘(2) Whether an arrangement or proposed arrangement satisfies the criteria
set forth in section 1128B(b)(3) for activities which do not result in prohibited
remuneration.

‘‘(3) Whether an arrangement or proposed arrangement satisfies the criteria
which the Secretary has established, or shall establish by regulation for activi-
ties which do not result in prohibited remuneration.

‘‘(4) What constitutes an inducement to reduce or limit services to individuals
entitled to benefits under title XVIII or title XIX or title XXI within the mean-
ing of section 1128B(b).

‘‘(5) Whether any activity or proposed activity constitutes grounds for the im-
position of a sanction under section 1128, 1128A, or 1128B.

‘‘(c) MATTERS NOT SUBJECT TO ADVISORY OPINIONS.—Such advisory opinions shall
not address the following matters:

‘‘(1) Whether the fair market value shall be, or was paid or received for any
goods, services or property.

‘‘(2) Whether an individual is a bona fide employee within the requirements
of section 3121(d)(2) of the Internal Revenue Code of 1986.

‘‘(d) EFFECT OF ADVISORY OPINIONS.—
‘‘(1) BINDING AS TO SECRETARY AND PARTIES INVOLVED.—Each advisory opin-

ion issued by the Secretary shall be binding as to the Secretary and the party
or parties requesting the opinion.

‘‘(2) FAILURE TO SEEK OPINION.—The failure of a party to seek an advisory
opinion may not be introduced into evidence to prove that the party intended
to violate the provisions of sections 1128, 1128A, or 1128B.

‘‘(e) REGULATIONS.—
‘‘(1) IN GENERAL.—Not later than 180 days after the date of the enactment

of this section, the Secretary shall issue regulations to carry out this section.
Such regulations shall provide for—

‘‘(A) the procedure to be followed by a party applying for an advisory
opinion;

‘‘(B) the procedure to be followed by the Secretary in responding to a re-
quest for an advisory opinion;

‘‘(C) the interval in which the Secretary shall respond;
‘‘(D) the reasonable fee to be charged to the party requesting an advisory

opinion; and
‘‘(E) the manner in which advisory opinions will be made available to the

public.
‘‘(2) SPECIFIC CONTENTS.—Under the regulations promulgated pursuant to

paragraph (1)—
‘‘(A) the Secretary shall be required to respond to a party requesting an

advisory opinion by not later than 30 days after the request is received; and
‘‘(B) the fee charged to the party requesting an advisory opinion shall be

equal to the costs incurred by the Secretary in responding to the request.’’.
(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to re-

quests for advisory opinions made on or after January 1, 1996.
SEC. 15216. PRIOR NOTICE OF CHANGES IN BILLING AND CLAIMS PROCESSING REQUIRE-

MENTS FOR PHYSICIANS’ SERVICES.

Except as may be specifically provided by Congress, the Secretary of Health and
Human Services may not implement any change in the requirements imposed on
the billing and processing of claims for payment for physicians’ services under part
B of the medicare program unless the Secretary notifies the individuals furnishing
such services of the change not later than 120 days before the effective date of the
change.
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PART 3—PROMOTING PHYSICIAN SELF-POLICING

SEC. 15221. EXEMPTION FROM ANTITRUST LAWS FOR CERTAIN ACTIVITIES OF MEDICAL
SELF-REGULATORY ENTITIES.

(a) EXEMPTION DESCRIBED.—An activity relating to the provision of health care
services shall be exempt from the antitrust laws, and any State law similar to the
antitrust laws, if the activity is within the safe harbor described in subsection (b).

(b) SAFE HARBOR FOR ACTIVITIES OF MEDICAL SELF-REGULATORY ENTITIES.—
(1) IN GENERAL.—Subject to paragraph (2), any activity of a medical self-regu-

latory entity relating to standard setting or standard enforcement activities that
are designed to promote the quality of health care services provided to patients.

(2) EXCEPTION.—No activity of a medical self-regulatory entity may be
deemed to fall under the safe harbor established under paragraph (1) if the ac-
tivity—

(A) is conducted for purposes of financial gain, or
(B) interferes with the provision of health care services by any health

care provider who is not a member of the specific profession which is sub-
ject to the authority of the medical self-regulatory entity.

(c) DEFINITIONS.—For purposes of this section:
(1) ANTITRUST LAWS.—The term ‘‘antitrust laws’’ has the meaning given it in

subsection (a) of the first section of the Clayton Act (15 U.S.C. 12(a)), except
that such term includes section 5 of the Federal Trade Commission Act (15
U.S.C. 45) to the extent such section applies to unfair methods of competition.

(2) HEALTH BENEFIT PLAN.—The term ‘‘health benefit plan’’ means—
(A) a hospital or medical expense incurred policy or certificate,
(B) a hospital or medical service plan contract,
(C) a health maintenance subscriber contract,
(D) a multiple employer welfare arrangement or employee benefit plan

(as defined under the Employee Retirement Income Security Act of 1974),
or

(E) a MedicarePlus product (offered under part C of title XVIII of the So-
cial Security Act),

that provides benefits with respect to health care services.
(3) HEALTH CARE SERVICE.—The term ‘‘health care service’’ means any service

for which payment may be made under a health benefit plan including services
related to the delivery or administration of such service.

(4) MEDICAL SELF-REGULATORY ENTITY.—The term ‘‘medical self-regulatory en-
tity’’ means a medical society or association, a specialty board, a recognized ac-
crediting agency, or a hospital medical staff, and includes the members, officers,
employees, consultants, and volunteers or committees of such an entity.

(5) HEALTH CARE PROVIDER.—The term ‘‘health care provider’’ means any indi-
vidual or entity that is engaged in the delivery of health care services in a State
and that is required by State law or regulation to be licensed or certified by
the State to engage in the delivery of such services in the State.

(6) STANDARD SETTING OR STANDARD ENFORCEMENT ACTIVITIES.—The term
‘‘standard setting or standard enforcement activities’’ means—

(A) accreditation of health care practitioners, health care providers, medi-
cal education institutions, or medical education programs,

(B) technology assessment and risk management activities,
(C) the development and implementation of practice guidelines or practice

parameters, or
(D) official peer review proceedings undertaken by a hospital medical

staff (or committee thereof) or a medical society or association for purposes
of evaluating the professional conduct or quality of health care provided by
a medical professional.

Subtitle D—Medical Liability Reform

PART 1—GENERAL PROVISIONS

SEC. 15301. FEDERAL REFORM OF HEALTH CARE LIABILITY ACTIONS.

(a) APPLICABILITY.—This subtitle shall apply with respect to any health care li-
ability action brought in any State or Federal court, except that this subtitle shall
not apply to an action for damages arising from a vaccine-related injury or death
to the extent that title XXI of the Public Health Service Act applies to the action.
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(b) PREEMPTION.—This subtitle shall preempt any State law to the extent such
law is inconsistent with the limitations contained in this subtitle. This subtitle shall
not preempt any State law that provides for defenses or places limitations on a per-
son’s liability in addition to those contained in this subtitle or otherwise imposes
greater restrictions than those provided in this subtitle.

(c) EFFECT ON SOVEREIGN IMMUNITY AND CHOICE OF LAW OR VENUE.—Nothing in
subsection (b) shall be construed to—

(1) waive or affect any defense of sovereign immunity asserted by any State
under any provision of law;

(2) waive or affect any defense of sovereign immunity asserted by the United
States;

(3) affect the applicability of any provision of the Foreign Sovereign Immuni-
ties Act of 1976;

(4) preempt State choice-of-law rules with respect to claims brought by a for-
eign nation or a citizen of a foreign nation; or

(5) affect the right of any court to transfer venue or to apply the law of a for-
eign nation or to dismiss a claim of a foreign nation or of a citizen of a foreign
nation on the ground of inconvenient forum.

(d) AMOUNT IN CONTROVERSY.—In an action to which this subtitle applies and
which is brought under section 1332 of title 28, United States Code, the amount of
noneconomic damages or punitive damages, and attorneys’ fees or costs, shall not
be included in determining whether the matter in controversy exceeds the sum or
value of $50,000.

(e) FEDERAL COURT JURISDICTION NOT ESTABLISHED ON FEDERAL QUESTION
GROUNDS.—Nothing in this subtitle shall be construed to establish any jurisdiction
in the district courts of the United States over health care liability actions on the
basis of section 1331 or 1337 of title 28, United States Code.
SEC. 15302. DEFINITIONS.

As used in this subtitle:
(1) ACTUAL DAMAGES.—The term ‘‘actual damages’’ means damages awarded

to pay for economic loss.
(2) ALTERNATIVE DISPUTE RESOLUTION SYSTEM; ADR.—The term ‘‘alternative

dispute resolution system’’ or ‘‘ADR’’ means a system established under Federal
or State law that provides for the resolution of health care liability claims in
a manner other than through health care liability actions.

(3) CLAIMANT.—The term ‘‘claimant’’ means any person who brings a health
care liability action and any person on whose behalf such an action is brought.
If such action is brought through or on behalf of an estate, the term includes
the claimant’s decedent. If such action is brought through or on behalf of a
minor or incompetent, the term includes the claimant’s legal guardian.

(4) CLEAR AND CONVINCING EVIDENCE.—The term ‘‘clear and convincing evi-
dence’’ is that measure or degree of proof that will produce in the mind of the
trier of fact a firm belief or conviction as to the truth of the allegations sought
to be established, except that such measure or degree of proof is more than that
required under preponderance of the evidence but less than that required for
proof beyond a reasonable doubt.

(5) COLLATERAL SOURCE PAYMENTS.—The term ‘‘collateral source payments’’
means any amount paid or reasonably likely to be paid in the future to or on
behalf of a claimant, or any service, product, or other benefit provided or rea-
sonably likely to be provided in the future to or on behalf of a claimant, as a
result of an injury or wrongful death, pursuant to—

(A) any State or Federal health, sickness, income-disability, accident or
workers’ compensation Act;

(B) any health, sickness, income-disability, or accident insurance that
provides health benefits or income-disability coverage;

(C) any contract or agreement of any group, organization, partnership, or
corporation to provide, pay for, or reimburse the cost of medical, hospital,
dental, or income disability benefits; and

(D) any other publicly or privately funded program.
(6) ECONOMIC LOSS.—The term ‘‘economic loss’’ means any pecuniary loss re-

sulting from harm (including the loss of earnings, medical expense loss, replace-
ment services loss, loss due to death, and burial costs), to the extent recovery
for such loss is allowed under applicable State law.

(7) HARM.—The term ‘‘harm’’ means any legally cognizable wrong or injury for
which punitive damages may be imposed.

(8) HEALTH CARE LIABILITY ACTION.—The term ‘‘health care liability action’’
means a civil action brought in a State or Federal court against a health care
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provider, an entity which is obligated to provide or pay for health benefits under
any health plan (including any person or entity acting under a contract or ar-
rangement to provide or administer any health benefit), or the manufacturer,
distributor, supplier, marketer, promoter, or seller of a medical product, in
which the claimant alleges a claim (including third party claims, cross claims,
counter claims, or distribution claims) based upon the provision of (or the fail-
ure to provide or pay for) health care services or the use of a medical product,
regardless of the theory of liability on which the claim is based or the number
of plaintiffs, or defendants or causes of action.

(9) HEALTH CARE LIABILITY CLAIM.—The term ‘‘health care liability claim’’
means a claim in which the claimant alleges that injury was caused by the pro-
vision of (or the failure to provide) health care services.

(10) HEALTH CARE PROVIDER.—The term ‘‘health care provider’’ means any in-
dividual, organization, or institution that is engaged in the delivery of health
care services in a State and that is required by the laws or regulations of the
State to be licensed or certified by the State to engage in the delivery of such
services in the State.

(11) NONECONOMIC DAMAGES.—The term ‘‘noneconomic damages’’ means dam-
ages paid to an individual for pain and suffering, inconvenience, emotional dis-
tress, mental anguish, loss of consortium, injury to reputation, humiliation, and
other nonpecuniary losses.

(12) PERSON.—The term ‘‘person’’ means any individual, corporation, com-
pany, association, firm, partnership, society, joint stock company, or any other
entity, including any governmental entity.

(13) PUNITIVE DAMAGES.—The term ‘‘punitive damages’’ means damages
awarded against any person not to compensate for actual injury suffered, but
to punish or deter such person or others from engaging in similar behavior in
the future.

(14) STATE.—The term ‘‘State’’ means each of the several States, the District
of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Northern Mariana Islands, the Trust Territories of the
Pacific Islands, and any other territory or possession of the United States.

SEC. 15303. EFFECTIVE DATE.

This subtitle will apply to any health care liability action brought in a Federal
or State court and to any health care liability claim subject to an alternative dispute
resolution system, that is initiated on or after the date of enactment of this subtitle,
except that any health care liability claim or action arising from an injury occurring
prior to the date of enactment of this subtitle shall be governed by the applicable
statute of limitations provisions in effect at the time the injury occurred.

PART 2—UNIFORM STANDARDS FOR HEALTH CARE
LIABILITY ACTIONS

SEC. 15311. STATUTE OF LIMITATIONS.

A health care liability action may not be brought after the expiration of the 2-
year period that begins on the date on which the alleged injury that is the subject
of the action was discovered or should reasonably have been discovered, but in no
case after the expiration of the 5-year period that begins on the date the alleged
injury occurred.
SEC. 15312. CALCULATION AND PAYMENT OF DAMAGES.

(a) TREATMENT OF NONECONOMIC DAMAGES.—
(1) LIMITATION ON NONECONOMIC DAMAGES.—The total amount of non-

economic damages that may be awarded to a claimant for losses resulting from
the injury which is the subject of a health care liability action may not exceed
$250,000, regardless of the number of parties against whom the action is
brought or the number of actions brought with respect to the injury.

(2) JOINT AND SEVERAL LIABILITY.—In any health care liability action brought
in State or Federal court, a defendant shall be liable only for the amount of
noneconomic damages attributable to such defendant in direct proportion to
such defendant’s share of fault or responsibility for the claimant’s actual dam-
ages, as determined by the trier of fact. In all such cases, the liability of a de-
fendant for noneconomic damages shall be several and not joint.

(b) TREATMENT OF PUNITIVE DAMAGES.—
(1) GENERAL RULE.—Punitive damages may, to the extent permitted by appli-

cable State law, be awarded in any health care liability action for harm in any
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Federal or State court against a defendant if the claimant establishes by clear
and convincing evidence that the harm suffered was result of conduct—

(A) specifically intended to cause harm, or
(B) conduct manifesting a conscious, flagrant indifference to the rights or

safety of others.
(2) PROPORTIONAL AWARDS.—The amount of punitive damages that may be

awarded in any health care liability action subject to this subtitle shall not ex-
ceed 3 times the amount of damages awarded to the claimant for economic loss,
or $250,000, whichever is greater. This section shall be applied by the court and
shall not be disclosed to the jury.

(c) APPLICABILITY.—This section shall apply to any health care liability action
brought in any Federal or State court on any theory where punitive damages are
sought. This section does not create a cause of action for punitive damages. This
section does not preempt or supersede any State or Federal law to the extent that
such law would further limit the award of punitive damages.

(d) BIFURCATION.—At the request of any party, the trier of fact shall consider in
a separate proceeding whether punitive damages are to be awarded and the amount
of such award. If a separate proceeding is requested, evidence relevant only to the
claim of punitive damages, as determined by applicable State law, shall be inadmis-
sible in any proceeding to determine whether actual damages are to be awarded.

(e) DRUGS AND DEVICES.—
(1)(A) Punitive damages shall not be awarded against a manufacturer or

product seller of a drug (as defined in section 201(g)(1) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321(g)(1)) or medical device (as defined in
section 201(h) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321(h))
which caused the claimant’s harm where—

(i) such drug or device was subject to premarket approval by the Food
and Drug Administration with respect to the safety of the formulation or
performance of the aspect of such drug or device which caused the claim-
ant’s harm or the adequacy of the packaging or labeling of such drug or de-
vice, and such drug was approved by the Food and Drug Administration;
or

(ii) the drug is generally recognized as safe and effective pursuant to con-
ditions established by the Food and Drug Administration and applicable
regulations, including packaging and labeling regulations.

(B) Subparagraph (A) shall not apply in any case in which the defendant, be-
fore or after premarket approval of a drug or device—

(i) intentionally and wrongfully withheld from or misrepresented to the
Food and Drug Administration information concerning such drug or device
required to be submitted under the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 301 et seq.) or section 351 of the Public Health Service Act (42
U.S.C. 262) that is material and relevant to the harm suffered by the claim-
ant, or

(ii) made an illegal payment to an official or employee of the Food and
Drug Administration for the purpose of securing or maintaining approval
of such drug or device.

(2) PACKAGING.—In a health care liability action for harm which is alleged to
relate to the adequacy of the packaging (or labeling relating to such packaging)
of a drug which is required to have tamper-resistant packaging under regula-
tions of the Secretary of Health and Human Services (including labeling regula-
tions related to such packaging), the manufacturer of the drug shall not be held
liable for punitive damages unless the drug is found by the court by clear and
convincing evidence to be substantially out of compliance with such regulations.

(f) PERIODIC PAYMENTS FOR FUTURE LOSSES.—
(1) GENERAL RULE.—In any health care liability action in which the damages

awarded for future economic and noneconomic loss exceeds $50,000, a person
shall not be required to pay such damages in a single, lump-sum payment, but
shall be permitted to make such payments periodically based on when the dam-
ages are found likely to occur, as such payments are determined by the court.

(2) FINALITY OF JUDGMENT.—The judgment of the court awarding periodic
payments under this subsection may not, in the absence of fraud, be reopened
at any time to contest, amend, or modify the schedule or amount of the pay-
ments.

(3) LUMP-SUM SETTLEMENTS.—This subsection shall not be construed to pre-
clude a settlement providing for a single, lump-sum payment.

(g) TREATMENT OF COLLATERAL SOURCE PAYMENTS.—
(1) INTRODUCTION INTO EVIDENCE.—In any health care liability action, any de-

fendant may introduce evidence of collateral source payments. If any defendant
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elects to introduce such evidence, the claimant may introduce evidence of any
amount paid or contributed or reasonably likely to be paid or contributed in the
future by or on behalf of the claimant to secure the right to such collateral
source payments.

(2) NO SUBROGATION.—No provider of collateral source payments shall recover
any amount against the claimant or receive any lien or credit against the claim-
ant’s recovery or be equitably or legally subrogated the right of the claimant
in a health care liability action. This subsection shall apply to an action that
is settled as well as an action that is resolved by a fact finder.

SEC. 15313. ALTERNATIVE DISPUTE RESOLUTION.

Any ADR used to resolve a health care liability action or claim shall contain pro-
visions relating to statute of limitations, non-economic damages, joint and several
liability, punitive damages, collateral source rule, and periodic payments which are
identical to the provisions relating to such matters in this subtitle.

Subtitle E—Teaching Hospitals and Graduate
Medical Education

PART 1—TEACHING HOSPITAL AND GRADUATE
MEDICAL EDUCATION TRUST FUND

SEC. 15401. ESTABLISHMENT OF FUND; PAYMENTS TO TEACHING HOSPITALS.

The Social Security Act (42 U.S.C. 300 et seq.) is amended by adding after title
XXI the following title:

‘‘TITLE XXII—TEACHING HOSPITAL AND GRADUATE MEDICAL EDUCATION
TRUST FUND

‘‘PART A—ESTABLISHMENT OF FUND

‘‘SEC. 2201. ESTABLISHMENT OF FUND.

‘‘(a) IN GENERAL.—There is established in the Treasury of the United States a
fund to be known as the Teaching Hospital and Graduate Medical Education Trust
Fund (in this title referred to as the ‘Fund’), consisting of amounts appropriated to
the Fund in subsection (d) and subsection (e)(3), amounts transferred to the Fund
under section 1886(j), and such gifts and bequests as may be deposited in the Fund
pursuant to subsection (f). Amounts in the Fund are available until expended.

‘‘(b) EXPENDITURES FROM FUND.—Amounts in the Fund are available to the Sec-
retary for making payments under section 2211.

‘‘(c) ACCOUNTS IN FUND.—There are established within the Fund the following ac-
counts:

‘‘(1) The Indirect-Costs Medical Education Account.
‘‘(2) The Medicare Direct-Costs Medical Education Account.
‘‘(3) The General Direct-Costs Medical Education Account.

‘‘(d) GENERAL TRANSFERS TO FUND.—
‘‘(1) IN GENERAL.—For fiscal year 1997 and each subsequent fiscal year, there

are appropriated to the Fund (effective on the applicable date under paragraph
(2)), out of any money in the Treasury not otherwise appropriated, the following
amounts (as applicable to the fiscal year involved):

‘‘(A) For fiscal year 1997, $400,000,000.
‘‘(B) For fiscal year 1998, $600,000,000.
‘‘(C) For fiscal year 1999, $2,000,000,000.
‘‘(D) For fiscal year 2000, $3,000,000,000.
‘‘(E) For fiscal year 2001, $4,000,000,000.
‘‘(F) For fiscal year 2002, $5,800,000,000.
‘‘(G) For fiscal year 2003 and each subsequent fiscal year, the greater of

the amount appropriated for the preceding fiscal year or an amount equal
to the product of—

‘‘(i) the amount appropriated for the preceding fiscal year; and
‘‘(ii) 1 plus the percentage increase in the nominal gross domestic

product for the one-year period ending upon July 1 of such preceding
fiscal year.

‘‘(2) EFFECTIVE DATE FOR ANNUAL APPROPRIATION.—For purposes of paragraph
(1) (and for purposes of section 2221(a)(1), and subsections (b)(1)(A) and (c)(1)(A)
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of section 2231)), the applicable date for a fiscal year is the first day of the fiscal
year, exclusive of Saturdays, Sundays, and Federal holidays.

‘‘(3) ALLOCATION AMONG CERTAIN ACCOUNTS.—Of the amount appropriated in
paragraph (1) for a fiscal year—

‘‘(A) there shall be allocated to the Indirect-Costs Medical Education Ac-
count the percentage determined under paragraph (4)(B); and

‘‘(B) there shall be allocated to the General Direct-Costs Medical Edu-
cation Account the percentage determined under paragraph (4)(C).

‘‘(4) DETERMINATION OF PERCENTAGES.—The Secretary of Health and Human
Services, acting through the Administrator of the Health Care Financing Ad-
ministration, shall determine the following:

‘‘(A) The total amount of payments that were made under subsections
(d)(5)(B) and (h) of section 1886 for fiscal year 1994.

‘‘(B) The percentage of such total that was constituted by payments under
subsection (d)(5)(B) of such section.

‘‘(C) The percentage of such total that was constituted by payments under
subsection (h) of such section.

‘‘(e) INVESTMENT.—
‘‘(1) IN GENERAL.—The Secretary of the Treasury shall invest such amounts

of the Fund as such Secretary determines are not required to meet current
withdrawals from the Fund. Such investments may be made only in interest-
bearing obligations of the United States. For such purpose, such obligations
may be acquired on original issue at the issue price, or by purchase of outstand-
ing obligations at the market price.

‘‘(2) SALE OF OBLIGATIONS.—Any obligation acquired by the Fund may be sold
by the Secretary of the Treasury at the market price.

‘‘(3) AVAILABILITY OF INCOME.—Any interest derived from obligations acquired
by the Fund, and proceeds from any sale or redemption of such obligations, are
hereby appropriated to the Fund.

‘‘(f) ACCEPTANCE OF GIFTS AND BEQUESTS.—The Fund may accept on behalf of the
United States money gifts and bequests made unconditionally to the Fund for the
benefit of the Fund or any activity financed through the Fund.

‘‘PART B—PAYMENTS TO TEACHING HOSPITALS

‘‘Subpart 1—Requirement of Payments

‘‘SEC. 2211. FORMULA PAYMENTS TO TEACHING HOSPITALS.

‘‘(a) IN GENERAL.—Subject to subsection (d), in the case of each teaching hospital
that in accordance with subsection (b) submits to the Secretary a payment document
for fiscal year 1997 or any subsequent fiscal year, the Secretary shall make pay-
ments for the year to the teaching hospital for the costs of operating approved medi-
cal residency training programs. Such payments shall be made from the Fund, and
the total of the payments to the hospital for the fiscal year shall equal the sum of
the following:

‘‘(1) An amount determined under section 2221 (relating to the indirect costs
of graduate medical education).

‘‘(2) An amount determined under section 2231 (relating to the direct costs
of graduate medical education).

‘‘(b) PAYMENT DOCUMENT.—For purposes of subsection (a), a payment document
is a document containing such information as may be necessary for the Secretary
to make payments under such subsection to a teaching hospital for a fiscal year.
The document is submitted in accordance with this subsection if the document is
submitted not later than the date specified by the Secretary, and the document is
in such form and is made in such manner as the Secretary may require. The Sec-
retary may require that information under this subsection be submitted to the Sec-
retary in periodic reports.

‘‘(c) ADMINISTRATOR OF PROGRAMS.—This part, and the subsequent parts of this
title, shall be carried out by the Secretary acting through the Administrator of the
Health Care Financing Administration.

‘‘(d) SPECIAL RULES.—
‘‘(1) AUTHORITY REGARDING PAYMENTS TO CONSORTIA OF PROVIDERS.—In the

case of payments under subsection (a) that are determined under section 2231:
‘‘(A) The requirement under such subsection to make the payments to

teaching hospitals is subject to the authority of the Secretary under section
2233(a) to make payments to qualifying consortia.

‘‘(B) If the Secretary authorizes such a consortium for purposes of section
2233(a), subsections (a) and (b) of this section apply to the consortium to
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the same extent and in the same manner as the subsections apply to teach-
ing hospitals.

‘‘(2) CERTAIN HOSPITALS.—Paragraph (1) of subsection (a) is subject to sections
2222 and 2223 of subpart 2. Paragraph (2) of subsection (a) is subject to sections
2232 through 2234 of subpart 3.

‘‘(e) APPROVED MEDICAL RESIDENCY TRAINING PROGRAM.—For purposes of this
title, the term ‘approved medical residency training program’ has the meaning given
such term in section 1886(h)(5)(A).

‘‘Subpart 2—Amount Relating to Indirect Costs of Graduate Medical Education

‘‘SEC. 2221. DETERMINATION OF AMOUNT RELATING TO INDIRECT COSTS.

‘‘(a) IN GENERAL.—For purposes of section 2211(a)(1), the amount determined
under this section for a teaching hospital for a fiscal year is the product of—

‘‘(1) the amount in the Indirect-Costs Medical Education Account on the appli-
cable date under section 2201(d) (once the appropriation under such section is
made); and

‘‘(2) the percentage determined for the hospital under subsection (b).
‘‘(b) HOSPITAL-SPECIFIC PERCENTAGE.—

‘‘(1) IN GENERAL.—For purposes of subsection (a)(2), the percentage deter-
mined under this subsection for a teaching hospital is the mean average of the
respective percentages determined under paragraph (3) for each fiscal year of
the applicable period (as defined in paragraph (2)), adjusted by the Secretary
(upward or downward, as the case may be) on a pro rata basis to the extent
necessary to ensure that the sum of the percentages determined under this
paragraph for all teaching hospitals is equal to 100 percent. The preceding sen-
tence is subject to sections 2222 and 2223.

‘‘(2) APPLICABLE PERIOD REGARDING RELEVANT DATA; FISCAL YEARS 1992
THROUGH 1994.—For purposes of this part, the term ‘applicable period’ means
the period beginning on the first day of fiscal year 1992 and continuing through
the end of fiscal year 1994.

‘‘(3) RESPECTIVE DETERMINATIONS FOR FISCAL YEARS OF APPLICABLE PERIOD.—
For purposes of paragraph (1), the percentage determined under this paragraph
for a teaching hospital for a fiscal year of the applicable period is the percentage
constituted by the ratio of—

‘‘(A) the total amount of payments received by the hospital under section
1886(d)(5)(B) for discharges occurring during the fiscal year involved; to

‘‘(B) the sum of the respective amounts determined under subparagraph
(A) for the fiscal year for all teaching hospitals.

‘‘(c) AVAILABILITY OF DATA.—If a teaching hospital received the payments specified
in subsection (b)(3)(A) during the applicable period but a complete set of the rel-
evant data is not available to the Secretary for purposes of determining an amount
under such subsection for the fiscal year involved, the Secretary shall for purposes
of such subsection make an estimate on the basis of such data as are available to
the Secretary for the applicable period.
‘‘SEC. 2222. INDIRECT COSTS; SPECIAL RULES REGARDING DETERMINATION OF HOSPITAL-

SPECIFIC PERCENTAGE.

‘‘(a) SPECIAL RULE REGARDING FISCAL YEARS 1995 AND 1996.—
‘‘(1) IN GENERAL.—In the case of a teaching hospital whose first payments

under 1886(d)(5)(B) were for discharges occurring in fiscal year 1995 or in fiscal
year 1996 (referred to in this subsection individually as a ‘first payment year’),
the percentage determined under paragraph (2) for the hospital is deemed to
be the percentage applicable under section 2221(b) to the hospital, except that
the percentage under paragraph (2) shall be adjusted in accordance with section
2221(b)(1) to the extent determined by the Secretary to be necessary with re-
spect to a sum that equals 100 percent.

‘‘(2) DETERMINATION OF PERCENTAGE.—For purposes of paragraph (1), the per-
centage determined under this paragraph for a teaching hospital is the percent-
age constituted by the ratio of the amount determined under subparagraph (A)
to the amount determined under subparagraph (B), as follows:

‘‘(A)(i) If the first payment year for the hospital is fiscal year 1995, the
amount determined under this subparagraph is the total amount of pay-
ments received by the hospital under section 1886(d)(5)(B) for discharges
occurring during fiscal year 1995.

‘‘(ii) If the first payment year for the hospital is fiscal year 1996, the
amount determined under this subparagraph is an amount equal to an esti-
mate by the Secretary of the total amount of payments that would have
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been paid to the hospital under section 1886(d)(5)(B) for discharges occur-
ring during fiscal year 1995 if such section, as in effect for fiscal year 1996,
had applied to the hospital for discharges occurring during fiscal year 1995.

‘‘(B)(i) If the first payment year for the hospital is fiscal year 1995, the
amount determined under this subparagraph is the aggregate total of the
payments received by teaching hospitals under section 1886(d)(5)(B) for dis-
charges occurring during fiscal year 1995.

‘‘(ii) If the first payment year for the hospital is fiscal year 1996—
‘‘(I) the Secretary shall make an estimate in accordance with sub-

paragraph (A)(ii) for all teaching hospitals; and
‘‘(II) the amount determined under this subparagraph is the sum of

the estimates made by the Secretary under subclause (I).
‘‘(b) NEW TEACHING HOSPITALS.—

‘‘(1) IN GENERAL.—In the case of a teaching hospital that did not receive pay-
ments under section 1886(d)(5)(B) for any of the fiscal years 1992 through 1996,
the percentage determined under paragraph (3) for the hospital is deemed to
be the percentage applicable under section 2221(b) to the hospital, except that
the percentage under paragraph (3) shall be adjusted in accordance with section
2221(b)(1) to the extent determined by the Secretary to be necessary with re-
spect to a sum that equals 100 percent. This subsection does not apply to a
teaching hospital described in the preceding sentence if the hospital is in a
State for which a demonstration project under section 1814(b)(3) is in effect.

‘‘(2) DESIGNATED FISCAL YEAR REGARDING DATA.—The determination under
paragraph (3) of a percentage for a teaching hospital described in paragraph (1)
shall be made for the most recent fiscal year for which the Secretary has suffi-
cient data to make the determination (referred to in this subsection as the ‘des-
ignated fiscal year’).

‘‘(3) DETERMINATION OF PERCENTAGE.—For purposes of paragraph (1), the per-
centage determined under this paragraph for the teaching hospital involved is
the percentage constituted by the ratio of the amount determined under sub-
paragraph (A) to the amount determined under subparagraph (B), as follows:

‘‘(A) The amount determined under this subparagraph is an amount
equal to an estimate by the Secretary of the total amount of payments that
would have been paid to the hospital under section 1886(d)(5)(B) for the
designated fiscal year if such section, as in effect for the first fiscal year
for which payments pursuant to this subsection are to be made to the hos-
pital, had applied to the hospital for the designated fiscal year.

‘‘(B) The Secretary shall make an estimate in accordance with subpara-
graph (A) for all teaching hospitals. The amount determined under this sub-
paragraph is the sum of the estimates made by the Secretary under the
preceding sentence.

‘‘(c) CONSOLIDATIONS AND MERGERS.—In the case of two or more teaching hos-
pitals that have each received payments pursuant to section 2221 for one or more
fiscal years and that undergo a consolidation or merger, the percentage applicable
to the resulting teaching hospital for purposes of section 2221(b) is the sum of the
respective percentages that would have applied pursuant to such section if the hos-
pitals had not undergone the consolidation or merger.
‘‘SEC. 2223. INDIRECT COSTS; ALTERNATIVE PAYMENTS REGARDING TEACHING HOSPITALS IN

CERTAIN STATES.

‘‘(a) IN GENERAL.—In the case of a teaching hospital in a State for which a dem-
onstration project under section 1814(b)(3) is in effect, this section applies in lieu
of section 2221. For purposes of section 2211(a)(1), the amount determined for a
teaching hospital for a fiscal year is the product of—

‘‘(1) the amount in the Indirect-Costs Medical Education Account for the fiscal
year pursuant to the allocation under section 2201(d)(3)(A) for the year; and

‘‘(2) the percentage determined under subsection (b) for the hospital.
‘‘(b) DETERMINATION OF PERCENTAGE.—For purposes of subsection (a)(2):

‘‘(1) The Secretary shall make an estimate of the total amount of payments
that would have been received under section 1886(d)(5)(B) by the hospital in-
volved with respect to each of the fiscal years of the applicable period if such
section (as in effect for such fiscal years) had applied to the hospital for such
years.

‘‘(2) The percentage determined under this subsection for the hospital for a
fiscal year is a mean average percentage determined for the hospital in accord-
ance with the methodology of section 2221(b)(1), except that the estimate made
by the Secretary under paragraph (1) of this subsection for a fiscal year of the
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applicable period is deemed to be the amount that applies for purposes of sec-
tion 2221(b)(3)(A) for such year.

‘‘(c) RULE REGARDING PAYMENTS FROM CERTAIN AMOUNTS.—In the case of a
teaching hospital in a State for which a demonstration project under section
1814(b)(3) is in effect, this section does not provide any payment to the hospital
from amounts transferred to the Fund under section 1886(j).

‘‘(d) ADJUSTMENT REGARDING PAYMENTS TO OTHER HOSPITALS.—In the case of a
fiscal year for which payments pursuant to subsection (a) are made to one or more
teaching hospitals, the following applies:

‘‘(1) The Secretary shall determine a percentage equal to the sum of the re-
spective percentages determined for the hospitals under subsection (b).

‘‘(2) The Secretary shall determine an amount equal to the product of—
‘‘(A) the percentage determined under paragraph (1); and
‘‘(B) the amount in the Indirect-Costs Medical Education Account for the

fiscal year pursuant to the transfer under section 1886(j)(1).
‘‘(3) The Secretary shall, for each hospital (other than hospitals described in

subsection (a)), make payments to the hospital whose sum is equal to the prod-
uct of—

‘‘(A) the amount determined under paragraph (2); and
‘‘(B) the percentage that applies to the hospital for purposes of section

2221(b), except that such percentage shall be adjusted in accordance with
the methodology of section 2221(b)(1) to the extent determined by the Sec-
retary to be necessary with respect to a sum that equals 100 percent.

‘‘Subpart 3—Amount Relating to Direct Costs of Graduate Medical Education

‘‘SEC. 2231. DETERMINATION OF AMOUNT RELATING TO DIRECT COSTS.

‘‘(a) IN GENERAL.—For purposes of section 2211(a)(2), the amount determined
under this section for a teaching hospital for a fiscal year is the sum of—

‘‘(1) the amount determined under subsection (b) (relating to the General Di-
rect-Costs Medical Education Account); and

‘‘(2) the amount determined under subsection (c) (relating to the Medicare Di-
rect-Costs Medical Education Account).

‘‘(b) PAYMENT FROM GENERAL ACCOUNT.—
‘‘(1) IN GENERAL.—For purposes of subsection (a)(1), the amount determined

under this subsection for a teaching hospital for a fiscal year is the product of—
‘‘(A) the amount in the General Direct-Costs Medical Education Account

on the applicable date under section 2201(d) (once the appropriation under
such section is made); and

‘‘(B) the percentage determined for the hospital under paragraph (2).
‘‘(2) HOSPITAL-SPECIFIC PERCENTAGE.—

‘‘(A) IN GENERAL.—For purposes of paragraph (1)(B), the percentage de-
termined under this paragraph for a teaching hospital is the mean average
of the respective percentages determined under subparagraph (B) for each
fiscal year of the applicable period (as defined in section 2221(b)(2)), ad-
justed by the Secretary (upward or downward, as the case may be) on a pro
rata basis to the extent necessary to ensure that the sum of the percentages
determined under this subparagraph for all teaching hospitals is equal to
100 percent. The preceding sentence is subject to sections 2232 through
2234.

‘‘(B) RESPECTIVE DETERMINATIONS FOR FISCAL YEARS OF APPLICABLE PE-
RIOD.—For purposes of subparagraph (A), the percentage determined under
this subparagraph for a teaching hospital for a fiscal year of the applicable
period is the percentage constituted by the ratio of—

‘‘(i) the total amount of payments received by the hospital under sec-
tion 1886(h) for cost reporting periods beginning during the fiscal year
involved; to

‘‘(ii) the sum of the respective amounts determined under clause (i)
for the fiscal year for all teaching hospitals.

‘‘(3) AVAILABILITY OF DATA.—If a teaching hospital received the payments specified
in paragraph (2)(B)(i) during the applicable period but a complete set of the relevant
data is not available to the Secretary for purposes of determining an amount under
such paragraph for the fiscal year involved, the Secretary shall for purposes of such
paragraph make an estimate on the basis of such data as are available to the Sec-
retary for the applicable period.

‘‘(c) PAYMENT FROM MEDICARE ACCOUNT.—
‘‘(1) IN GENERAL.—For purposes of subsection (a)(2), the amount determined

under this subsection for a teaching hospital for a fiscal year is the product of—
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‘‘(A) the amount in the Medicare Direct-Costs Medical Education Account
on the applicable date under section 2201(d) (once the appropriation under
such section is made); and

‘‘(B) the percentage determined for the hospital under paragraph (2).
‘‘(2) HOSPITAL-SPECIFIC PERCENTAGE.—For purposes of paragraph (1)(B), the

percentage determined under this subsection for a teaching hospital for a fiscal
year is the percentage constituted by the ratio of—

‘‘(A) the estimate made by the Secretary for the hospital for the fiscal
year under section 1886(j)(2)(B); to

‘‘(B) the sum of the respective estimates referred to in subparagraph (A)
for all teaching hospitals.

‘‘SEC. 2232. DIRECT COSTS; SPECIAL RULES REGARDING DETERMINATION OF HOSPITAL-SPE-
CIFIC PERCENTAGE.

‘‘(a) SPECIAL RULE REGARDING FISCAL YEARS 1995 AND 1996.—
‘‘(1) IN GENERAL.—In the case of a teaching hospital whose first payments

under 1886(h) were for cost reporting period beginning in fiscal year 1995 or
in fiscal year 1996 (referred to in this subsection individually as a ‘first pay-
ment year’), the percentage determined under paragraph (2) for the hospital is
deemed to be the percentage applicable under section 2231(b)(2) to the hospital,
except that the percentage under paragraph (2) shall be adjusted in accordance
with section 2231(b)(2)(A) to the extent determined by the Secretary to be nec-
essary with respect to a sum that equals 100 percent.

‘‘(2) DETERMINATION OF PERCENTAGE.—For purposes of paragraph (1), the per-
centage determined under this paragraph for a teaching hospital is the percent-
age constituted by the ratio of the amount determined under subparagraph (A)
to the amount determined under subparagraph (B), as follows:

‘‘(A)(i) If the first payment year for the hospital is fiscal year 1995, the
amount determined under this subparagraph is the total amount of pay-
ments received by the hospital under section 1886(h) for cost reporting peri-
ods beginning in fiscal year 1995.

‘‘(ii) If the first payment year for the hospital is fiscal year 1996, the
amount determined under this subparagraph is an amount equal to an esti-
mate by the Secretary of the total amount of payments that would have
been paid to the hospital under section 1886(h) for cost reporting periods
beginning in fiscal year 1995 if such section, as in effect for fiscal year
1996, had applied to the hospital for fiscal year 1995.

‘‘(B)(i) If the first payment year for the hospital is fiscal year 1995, the
amount determined under this subparagraph is the aggregate total of the
payments received by teaching hospitals under section 1886(h) for cost re-
porting periods beginning in fiscal year 1995.

‘‘(ii) If the first payment year for the hospital is fiscal year 1996—
‘‘(I) the Secretary shall make an estimate in accordance with sub-

paragraph (A)(ii) for all teaching hospitals; and
‘‘(II) the amount determined under this subparagraph is the sum of

the estimates made by the Secretary under subclause (I).
‘‘(b) NEW TEACHING HOSPITALS.—

‘‘(1) IN GENERAL.—In the case of a teaching hospital that did not receive pay-
ments under section 1886(h) for any of the fiscal years 1992 through 1996, the
percentage determined under paragraph (3) for the hospital is deemed to be the
percentage applicable under section 2231(b)(2) to the hospital, except that the
percentage under paragraph (3) shall be adjusted in accordance with section
2231(b)(2)(A) to the extent determined by the Secretary to be necessary with re-
spect to a sum that equals 100 percent. This subsection does not apply to a
teaching hospital described in the preceding sentence if the hospital is in a
State for which a demonstration project under section 1814(b)(3) is in effect.

‘‘(2) DESIGNATED FISCAL YEAR REGARDING DATA.—The determination under
paragraph (3) of a percentage for a teaching hospital described in paragraph (1)
shall be made for the most recent fiscal year for which the Secretary has suffi-
cient data to make the determination (referred to in this subsection as the ‘des-
ignated fiscal year’).

‘‘(3) DETERMINATION OF PERCENTAGE.—For purposes of paragraph (1), the per-
centage determined under this paragraph for the teaching hospital involved is
the percentage constituted by the ratio of the amount determined under sub-
paragraph (A) to the amount determined under subparagraph (B), as follows:

‘‘(A) The amount determined under this subparagraph is an amount
equal to an estimate by the Secretary of the total amount of payments that
would have been paid to the hospital under section 1886(h) for the des-
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ignated fiscal year if such section, as in effect for the first fiscal year for
which payments pursuant to this subsection are to be made to the hospital,
had applied to the hospital for cost reporting periods beginning in the des-
ignated fiscal year.

‘‘(B) The Secretary shall make an estimate in accordance with subpara-
graph (A) for all teaching hospitals. The amount determined under this sub-
paragraph is the sum of the estimates made by the Secretary under the
preceding sentence.

‘‘(c) CONSOLIDATIONS AND MERGERS.—In the case of two or more teaching hos-
pitals that have each received payments pursuant to section 2231 for one or more
fiscal years and that undergo a consolidation or merger, the percentage applicable
to the resulting teaching hospital for purposes of section 2231(b) is the sum of the
respective percentages that would have applied pursuant to such section if the hos-
pitals had not undergone the consolidation or merger.
‘‘SEC. 2233. DIRECT COSTS; AUTHORITY FOR PAYMENTS TO CONSORTIA OF PROVIDERS.

‘‘(a) IN GENERAL.—In lieu of making payments to teaching hospitals pursuant to
section 2231, the Secretary may make payments under this section to consortia that
meet the requirements of subsection (b).

‘‘(b) QUALIFYING CONSORTIUM.—For purposes of subsection (a), a consortium
meets the requirements of this subsection if the consortium is in compliance with
the following:

‘‘(1) The consortium consists of an approved medical residency training pro-
gram, a teaching hospital, and one or more of the following entities:

‘‘(A) Schools of medicine or osteopathic medicine.
‘‘(B) Other teaching hospitals (or the approved medical residency training

programs of the hospitals).
‘‘(C) Community health centers (under section 330 of the Public Health

Service Act), migrant health centers (under section 329 of such Act), or fa-
cilities described in section 340 of such Act.

‘‘(D) Medical group practices.
‘‘(E) Managed care entities.
‘‘(F) Entities furnishing outpatient services.
‘‘(G) Such other entities as the Secretary determines to be appropriate.

‘‘(2) The members of the consortium have agreed to participate in the pro-
grams of graduate medical education that are operated by the teaching hos-
pitals in the consortium.

‘‘(3) With respect to the receipt by the consortium of payments made pursuant
to this section, the members of the consortium have agreed on a method for al-
locating the payments among the members.

‘‘(4) The consortium meets such additional requirements as the Secretary may
establish.

‘‘(c) PAYMENTS FROM ACCOUNTS.—
‘‘(1) IN GENERAL.—Subject to subsection (d), the total of payments to a qualify-

ing consortium for a fiscal year pursuant to subsection (a) shall be the sum of—
‘‘(1) the aggregate amount determined for the teaching hospitals of the consor-

tium pursuant to paragraph (1) of section 2231(a); and
‘‘(2) an amount determined in accordance with the methodology that applies

pursuant to paragraph (2) of such section, except that the estimate used for pur-
poses of subsection (c)(2)(A) of such section shall be the estimate made for the
consortium under section 1886(j)(2)(C)(ii).

‘‘(d) LIMITATION ON AGGREGATE TOTAL OF PAYMENTS TO CONSORTIA.—The aggre-
gate total of the amounts paid under subsection (c)(2) to qualifying consortia for a
fiscal year may not exceed the sum of—

‘‘(1) the aggregate total of the amounts that would have been paid under sec-
tion 2231(c) for the fiscal year to the teaching hospitals of the consortia if the
hospitals had not been participants in the consortia; and

‘‘(2) an amount equal to 1 percent of the amount that applies under para-
graph (1)(A) of such section for the fiscal year (relating to the Medicare Direct-
Costs Medical Education Account).

‘‘(e) DEFINITION.—For purposes of this title, the term ‘qualifying consortium’
means a consortium that meets the requirements of subsection (b).
‘‘SEC. 2234. DIRECT COSTS; ALTERNATIVE PAYMENTS REGARDING TEACHING HOSPITALS IN

CERTAIN STATES.

‘‘(a) IN GENERAL.—In the case of a teaching hospital in a State for which a dem-
onstration project under section 1814(b)(3) is in effect, this section applies in lieu
of section 2231. For purposes of section 2211(a)(2), the amount determined for a
teaching hospital for a fiscal year is the product of—
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‘‘(1) the amount in the General Direct-Costs Medical Education Account on
the applicable date under section 2201(d) (once the appropriation under such
section is made); and

‘‘(2) the percentage determined under subsection (b) for the hospital.
‘‘(b) DETERMINATION OF PERCENTAGE.—For purposes of subsection (a)(2):

‘‘(1) The Secretary shall make an estimate of the total amount of payments
that would have been received under section 1886(h) by the hospital involved
with respect to each of the fiscal years of the applicable period if such section
(as in effect for such fiscal years) had applied to the hospital for such years.

‘‘(2) The percentage determined under this subsection for the hospital for a
fiscal year is a mean average percentage determined for the hospital in accord-
ance with the methodology of section 2231(b)(2)(A), except that the estimate
made by the Secretary under paragraph (1) of this subsection for a fiscal year
of the applicable period is deemed to be the amount that applies for purposes
of section 2231(b)(2)(B)(i) for such year.

‘‘(c) RULE REGARDING PAYMENTS FROM CERTAIN AMOUNTS.—In the case of a
teaching hospital in a State for which a demonstration project under section
1814(b)(3) is in effect, this section does not provide any payment to the hospital
from amounts transferred to the Fund under section 1886(j).

‘‘Subpart 4—General Provisions

‘‘SEC. 2241. ADJUSTMENTS IN PAYMENT AMOUNTS.

‘‘(a) COLLECTION OF DATA ON ACCURACY OF ESTIMATES.—The Secretary shall col-
lect data on whether the estimates made by the Secretary under section 1886(j) for
a fiscal year were substantially accurate.

‘‘(b) ADJUSTMENTS.—If the Secretary determines under subsection (a) that an esti-
mate for a fiscal year was not substantially accurate, the Secretary shall, for the
first fiscal year beginning after the Secretary makes the determination—

‘‘(1) make adjustments accordingly in transfers to the Fund under section
1886(j); and

‘‘(2) make adjustments accordingly in the amount of payments to teaching
hospitals pursuant to 2231(c) (or, as applicable, to qualifying consortia pursuant
to section 2233(c)(2)).’’.

PART 2—AMENDMENTS TO MEDICARE PROGRAM

SEC. 15411. TRANSFERS TO TEACHING HOSPITAL AND GRADUATE MEDICAL EDUCATION
TRUST FUND.

Section 1886 (42 U.S.C. 1395ww) is amended—
(1) in subsection (d)(5)(B), in the matter preceding clause (i), by striking ‘‘The

Secretary shall provide’’ and inserting the following: ‘‘For discharges occurring
on or before September 30, 1996, the Secretary shall provide’’;

(2) in subsection (h)—
(A) in paragraph (1), in the first sentence, by striking ‘‘the Secretary shall

provide’’ and inserting ‘‘the Secretary shall, subject to paragraph (6), pro-
vide’’; and

(B) by adding at the end the following paragraph:
‘‘(6) LIMITATION.—

‘‘(A) IN GENERAL.—The authority to make payments under this subsection
applies only with respect to cost reporting periods ending on or before Sep-
tember 30, 1996, except as provided in subparagraph (B).

‘‘(B) RULE REGARDING PORTION OF LAST COST REPORTING PERIOD.—In the
case of a cost reporting period that extends beyond September 30, 1996,
payments under this subsection shall be made with respect to such portion
of the period as has lapsed as of such date.

‘‘(C) RULE OF CONSTRUCTION.—This paragraph may not be construed as
authorizing any payment under section 1861(v) with respect to graduate
medical education.’’; and

(3) by adding at the end the following subsection:
‘‘(j) TRANSFERS TO TEACHING HOSPITAL AND GRADUATE MEDICAL EDUCATION

TRUST FUND.—
‘‘(1) INDIRECT COSTS OF MEDICAL EDUCATION.—

‘‘(A) IN GENERAL.—From the Federal Hospital Insurance Trust Fund, the
Secretary shall, for fiscal year 1997 and each subsequent fiscal year, trans-
fer to the Indirect-Costs Medical Education Account (under section 2201) an
amount determined by the Secretary in accordance with subparagraph (B).
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‘‘(B) DETERMINATION OF AMOUNTS.—The Secretary shall make an esti-
mate for the fiscal year involved of the nationwide total of the amounts that
would have been paid under subsection (d)(5)(B) to hospitals during the fis-
cal year if such payments had not been terminated for discharges occurring
after September 30, 1996. For purposes of subparagraph (A), the amount
determined under this subparagraph for the fiscal year is the estimate
made by the Secretary under the preceding sentence.

‘‘(2) DIRECT COSTS OF MEDICAL EDUCATION.—
‘‘(A) IN GENERAL.—From the Federal Hospital Insurance Trust Fund and

the Federal Supplementary Medical Insurance Trust Fund, the Secretary
shall, for fiscal year 1997 and each subsequent fiscal year, transfer to the
Medicare Direct-Costs Medical Education Account (under section 2201) the
sum of—

‘‘(i) an amount determined by the Secretary in accordance with sub-
paragraph (B); and

‘‘(ii) as applicable, an amount determined by the Secretary in accord-
ance with subparagraph (C)(ii).

‘‘(B) DETERMINATION OF AMOUNTS.—For each hospital (other than a hos-
pital that is a member of a qualifying consortium referred to in subpara-
graph (C)), the Secretary shall make an estimate for the fiscal year involved
of the amount that would have been paid under subsection (h) to the hos-
pital during the fiscal year if such payments had not been terminated for
cost reporting periods ending on or before September 30, 1996. For purposes
of subparagraph (A)(i), the amount determined under this subparagraph for
the fiscal year is the sum of all estimates made by the Secretary under the
preceding sentence.

‘‘(C) ESTIMATES REGARDING QUALIFYING CONSORTIA.—If the Secretary
elects to authorize one or more qualifying consortia for purposes of section
2233(a), the Secretary shall carry out the following:

‘‘(i) The Secretary shall establish a methodology for making payments
to qualifying consortia with respect to the reasonable direct costs of
such consortia in carrying out programs of graduate medical education.
The methodology shall be the methodology established in subsection
(h), modified to the extent necessary to take into account the participa-
tion in such programs of entities other than hospitals.

‘‘(ii) For each qualifying consortium, the Secretary shall make an es-
timate for the fiscal year involved of the amount that would have been
paid to the consortium during the fiscal year if, using the methodology
under clause (i), payments had been made to the consortium for the fis-
cal year as reimbursements with respect to cost reporting periods. For
purposes of subparagraph (A)(ii), the amount determined under this
clause for the fiscal year is the sum of all estimates made by the Sec-
retary under the preceding sentence.

‘‘(D) ALLOCATION BETWEEN FUNDS.—In providing for a transfer under sub-
paragraph (A) for a fiscal year, the Secretary shall provide for an allocation
of the amounts involved between part A and part B (and the trust funds
established under the respective parts) as reasonably reflects the proportion
of direct graduate medical education costs of hospitals associated with the
provision of services under each respective part.

‘‘(3) APPLICABILITY OF CERTAIN AMENDMENTS.—Amendments made to sub-
section (d)(5)(B) and subsection (h) that are effective on or after October 1, 1996,
apply only for purposes of estimates under paragraphs (1) and (2) and for pur-
poses of determining the amount of payments under 2211. Such amendments
do not require any adjustment to amounts paid under subsection (d)(5)(B) or (h)
with respect to fiscal year 1996 or any prior fiscal year.

‘‘(4) RELATIONSHIP TO CERTAIN DEMONSTRATION PROJECTS.—In the case of a
State for which a demonstration project under section 1814(b)(3) is in effect, the
Secretary, in making determinations of the rates of increase under such section,
shall include all amounts transferred under this subsection. Such amounts shall
be so included to the same extent and in the same manner as amounts deter-
mined under subsections (d)(5)(B) and (h) were included in such determination
under the provisions of this title in effect on September 30, 1996.’’.

SEC. 15412. MODIFICATION IN PAYMENT POLICIES REGARDING GRADUATE MEDICAL EDU-
CATION.

(a) INDIRECT COSTS OF MEDICAL EDUCATION; APPLICABLE PERCENTAGE.—
(1) MODIFICATION REGARDING 5.6 PERCENT.—Section 1886(d)(5)(B)(ii) (42

U.S.C. 1395ww(d)(5)(B)(ii)) is amended—
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(A) by striking ‘‘on or after October 1, 1988,’’ and inserting ‘‘on or after
October 1, 1999,’’; and

(B) by striking ‘‘1.89’’ and inserting ‘‘1.38’’.
(2) SPECIAL RULE REGARDING FISCAL YEARS 1996 THROUGH 1998; MODIFICATION

REGARDING 6 PERCENT.—Section 1886(d)(5)(B)(ii), as amended by paragraph (1),
is amended by adding at the end the following: ‘‘In the case of discharges occur-
ring on or after October 1, 1995, and before October 1, 1999, the preceding sen-
tence applies to the same extent and in the same manner as the sentence ap-
plies to discharges occurring on or after October 1, 1999, except that the term
‘1.38’ is deemed to be ‘1.48’.’’.

(3) CONFORMING AMENDMENT RELATING TO DETERMINATION OF STANDARDIZED
AMOUNTS.—Section 1886(d)(2)(C)(i) (42 U.S.C. 1395ww(d)(2)(C)(i)) is amended
by striking ‘‘1985’’ and inserting the following: ‘‘1985, but (for discharges occur-
ring after September 30, 1995) not taking into account any reductions in such
costs resulting from the amendments made by section 15412(a) of the Medicare
Preservation Act of 1995’’.

(b) DIRECT COSTS OF MEDICAL EDUCATION.—
(1) LIMITATION ON NUMBER OF FULL-TIME-EQUIVALENT RESIDENTS.—Section

1886(h)(4) (42 U.S.C. 1395ww(h)(4)) is amended by adding at the end the follow-
ing new subparagraph:

‘‘(F) LIMITATION ON NUMBER OF RESIDENTS FOR CERTAIN FISCAL YEARS.—
Such rules shall provide that for purposes of a cost reporting period begin-
ning on or after October 1, 1995, and on or before September 30, 2002, the
number of full-time-equivalent residents determined under this paragraph
with respect to an approved medical residency training program may not
exceed the number of full-time-equivalent residents with respect to the pro-
gram as of August 1, 1995 (except that this subparagraph does not apply
to any nonphysician teaching program that is approved for purposes of sec-
tion 1861(b)(6) and that, under paragraph (5)(A), is an approved medical
residency training program).’’.

(2) EXCLUSION OF RESIDENTS AFTER INITIAL RESIDENCY PERIOD.—Section
1886(h)(4)(C) (42 U.S.C. 1395ww(h)(4)(C)) is amended to read as follows:

‘‘(C) WEIGHTING FACTORS FOR RESIDENTS.—Effective for cost reporting pe-
riods beginning on or after October 1, 1997, such rules shall provide that,
in the calculation of the number of full-time-equivalent residents in an ap-
proved residency program, the weighting factor for a resident who is in the
initial residency period (as defined in paragraph (5)(F)) is 1.0 and the
weighting factor for a resident who has completed such period is 0.0. (In
the case of cost reporting periods beginning before October 1, 1997, the
weighting factors that apply in such calculation are the weighting factors
that were applicable under this subparagraph on the day before the date
of the enactment of the Medicare Preservation Act of 1995.)’’.

(3) REDUCTIONS IN PAYMENTS FOR ALIEN RESIDENTS.—Section 1886(h)(4) (42
U.S.C. 1395ww(h)(4)), as amended by paragraph (1), is amended by adding at
the end the following new subparagraph:

‘‘(G) SPECIAL RULES FOR ALIEN RESIDENTS.—In the case of individuals who
are not citizens or nationals of the United States and who are not citizens
of Canada, in the calculation of the number of full-time-equivalent residents
in an approved medical residency program, the following rules shall apply
with respect to such individuals who are residents in the program:

‘‘(i) For a cost reporting period beginning during fiscal year 1996, for
each such individual the Secretary shall apply a weighting factor of .75.

‘‘(ii) For a cost reporting period beginning during fiscal year 1997, for
each such individual the Secretary shall apply a weighting factor of .50.

‘‘(iii) For a cost reporting period beginning during fiscal year 1998,
for each such individual the Secretary shall apply a weighting factor
of .25.

‘‘(iv) For a cost reporting period beginning during fiscal year 1999 or
any subsequent fiscal year, such individuals shall be excluded from the
calculation of the number of full-time-equivalent residents in an ap-
proved medical residency program under this paragraph.’’.

(4) EFFECTIVE DATE.—Except as provided otherwise in this subsection (or in
the amendments made by this subsection), the amendments made by this sub-
section apply to hospital cost reporting periods beginning on or after October
1, 1995.
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PART 3—REFORM OF FEDERAL POLICIES REGARDING
TEACHING HOSPITALS AND GRADUATE MEDICAL
EDUCATION

SEC. 15421. ESTABLISHMENT OF ADVISORY PANEL FOR RECOMMENDING POLICIES.

Title XXII of the Social Security Act, as added by section 15401, is amended by
adding at the end the following part:

‘‘PART C—OTHER MATTERS

‘‘SEC. 2251. ADVISORY PANEL ON REFORM IN FINANCING OF TEACHING HOSPITALS AND
GRADUATE MEDICAL EDUCATION.

‘‘(a) ESTABLISHMENT.—The Chair of the Medicare Payment Review Commission
under section 1806 shall establish a temporary advisory panel to be known as the
Advisory Panel on Financing for Teaching Hospitals and Graduate Medical Edu-
cation (in this section referred to as the ‘Panel’).

‘‘(b) DUTIES.—The Panel shall develop recommendations on whether and to what
extent Federal policies regarding teaching hospitals and graduate medical education
should be reformed, including recommendations regarding the following:

‘‘(1) The financing of graduate medical education, including consideration of
alternative broad-based sources of funding for such education.

‘‘(2) The financing of teaching hospitals, including consideration of the dif-
ficulties encountered by such hospitals as competition among health care enti-
ties increases. Matters considered under this paragraph shall include consider-
ation of the effects on teaching hospitals of the method of financing used for the
MedicarePlus program under part C of title XVIII.

‘‘(3) The methodology for making payments for graduate medical education,
and the selection of entities to receive the payments. Matters considered under
this paragraph shall include the following:

‘‘(A) The methodology under part B for making payments from the Fund,
including the use of data from the fiscal years 1992 through 1994, and in-
cluding the methodology that applies with respect to consolidations and
mergers of participants in the program under such part and with respect
to the inclusion of additional participants in the program.

‘‘(B) Issues regarding children’s hospitals, and approved medical resi-
dency training programs in pediatrics.

‘‘(C) Whether and to what extent payments are being made (or should be
made) for graduate training in the various nonphysician health professions.

‘‘(4) Federal policies regarding international medical graduates.
‘‘(5) The dependence of schools of medicine on service-generated income.
‘‘(6) The effects of the amendments made by section 15412 of the Medicare

Preservation Act of 1995, including adverse effects on teaching hospitals that
result from modifications in policies regarding international medical graduates.

‘‘(7) Whether and to what extent the needs of the United States regarding the
supply of physicians will change during the 10-year beginning on October 1,
1995, and whether and to what extent any such changes will have significant
financial effects on teaching hospitals.

‘‘(8) The appropriate number and mix of residents.
‘‘(c) COMPOSITION.—Not later than three months after being designated as the ini-

tial chairman of the Medicare Payment Review Commission, the chairman of the
Commission shall appoint to the Panel 19 individuals who are not members of the
Commission, who are not officers or employees of the United States, and who pos-
sess expertise on matters on which the Panel is to make recommendations under
subsection (b). Such individuals shall include the following:

‘‘(1) Deans from allopathic and osteopathic schools of medicine.
‘‘(2) Chief executive officers (or equivalent administrative heads) from aca-

demic health centers, integrated health care systems, and approved medical
residency training programs.

‘‘(3) Chairs of departments or divisions from allopathic and osteopathic
schools of medicine, schools of dentistry, and approved medical residency train-
ing programs in oral surgery.

‘‘(4) Individuals with leadership experience from each of the fields of advanced
practice nursing, physician assistants, and podiatric medicine.

‘‘(5) Individuals with substantial experience in the study of issues regarding
the composition of the health care workforce of the United States.

‘‘(6) Individuals with expertise on the financing of health care.
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‘‘(7) Representatives from health insurance organizations and health plan or-
ganizations.

‘‘(d) RELATIONSHIP OF PANEL TO MEDICARE PAYMENT REVIEW COMMISSION.—From
amounts appropriated under subsection (n), the Medicare Review Payment Commis-
sion shall provide for the Panel such staff and administrative support (including
quarters for the Panel) as may be necessary for the Panel to carry out the duties
under subsection (b).

‘‘(e) CHAIR.—The Panel shall designate a member of the Panel to serve as the
Chair of the Panel.

‘‘(f) MEETINGS.—The Panel shall meet at the call of the Chair or a majority of the
members, except that the first meeting of the Panel shall be held not later than
three months after the date on which appointments under subsection (c) are com-
pleted.

‘‘(g) TERMS.—The term of a member of the Panel is the duration of the Panel.
‘‘(h) VACANCIES.—

‘‘(1) IN GENERAL.—A vacancy in the membership of the Panel does not affect
the power of the remaining members to carry out the duties under subsection
(b). A vacancy in the membership of the Panel shall be filled in the manner in
which the original appointment was made.

‘‘(2) INCOMPLETE TERM.—If a member of the Panel does not serve the full term
applicable to the member, the individual appointed to fill the resulting vacancy
shall be appointed for the remainder of the term of the predecessor of the indi-
vidual.

‘‘(i) COMPENSATION; REIMBURSEMENT OF EXPENSES.—
‘‘(1) COMPENSATION.—Members of the Panel shall receive compensation for

each day (including traveltime) engaged in carrying out the duties of the Com-
mittee. Such compensation may not be in an amount in excess of the daily
equivalent of the annual maximum rate of basic pay payable under the General
Schedule (under title 5, United States Code) for positions above GS–15.

‘‘(2) REIMBURSEMENT.—Members of the Panel may, in accordance with chap-
ter 57 of title 5, United States Code, be reimbursed for travel, subsistence, and
other necessary expenses incurred in carrying out the duties of the Panel.

‘‘(j) CONSULTANTS.—The Panel may procure such temporary and intermittent serv-
ices of consultants under section 3109(b) of title 5, United States Code, as the Panel
may determine to be useful in carrying out the duties under subsection (b). The
Panel may not procure services under this subsection at any rate in excess of the
daily equivalent of the maximum annual rate of basic pay payable under the Gen-
eral Schedule for positions above GS–15. Consultants under this subsection may, in
accordance with chapter 57 of title 5, United States Code, be reimbursed for travel,
subsistence, and other necessary expenses incurred for activities carried out on be-
half of the Panel pursuant to subsection (b).

‘‘(k) POWERS.—
‘‘(1) IN GENERAL.—For the purpose of carrying out the duties of the Panel

under subsection (b), the Panel may hold such hearings, sit and act at such
times and places, take such testimony, and receive such evidence as the Panel
considers appropriate.

‘‘(2) OBTAINING OFFICIAL INFORMATION.—Upon the request of the Panel, the
heads of Federal agencies shall furnish directly to the Panel information nec-
essary for the Panel to carry out the duties under subsection (b).±

‘‘(3) USE OF MAILS.—The Panel may use the United States mails in the same
manner and under the same conditions as Federal agencies.

‘‘(l) REPORTS.—
‘‘(1) FIRST INTERIM REPORT.—Not later than one year after the date of the en-

actment of the Medicare Preservation Act of 1995, the Panel shall submit to the
Congress a report providing the recommendations of the Panel regarding the
matters specified in paragraphs (1) through (4) of subsection (b).

‘‘(2) SECOND INTERIM REPORT.—Not later than 2 years after the date of enact-
ment specified in paragraph (1), the Panel shall submit to the Congress a report
providing the recommendations of the Panel regarding the matters specified in
paragraphs (5) and (6) of subsection (b).

‘‘(3) FINAL REPORT.—Not later than 3 years after the date of enactment speci-
fied in paragraph (1), the Panel shall submit to the Congress a final report pro-
viding the recommendations of the Panel under subsection (b).

‘‘(m) DURATION.—The Panel terminates upon the expiration of the 180-day period
beginning on the date on which the final report under subsection (l)(3) is submitted
to the Congress.

‘‘(n) AUTHORIZATION OF APPROPRIATIONS.—
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‘‘(1) IN GENERAL.—Subject to paragraph (2), for the purpose of carrying out
this section, there are authorized to be appropriated such sums as may be nec-
essary for each of the fiscal years 1996 through 2000.

‘‘(2) LIMITATION.—The authorization of appropriations established in para-
graph (1) is effective only with respect to appropriations made from allocations
under section 302(b) of the Congressional Budget Act of 1974—

‘‘(A) for the Subcommittee on Labor, Health and Human Services, and
Education, Committee on Appropriations of the House of Representatives,
in the case of any bill, resolution, or amendment considered in the House;
and

‘‘(B) for the Subcommittee on Labor, Health and Human Services, and
Education, Committee on Appropriations of the Senate, in the case of any
bill, resolution, or amendment considered in the Senate.’’.

Subtitle F—Provisions Relating to Medicare
Part A

PART 1—HOSPITALS

Subpart A—General Provisions Relating to Hospitals

SEC. 15501. REDUCTIONS IN INFLATION UPDATES FOR PPS HOSPITALS.

Section 1886(b)(3)(B)(i) (42 U.S.C. 1395ww(b)(3)(B)(i)) is amended by striking
subclauses (XI), (XII), and (XIII) and inserting the following:

‘‘(XI) for fiscal year 1996, the market basket percentage increase minus 2.5
percentage points for hospitals in all areas,

‘‘(XII) for each of the fiscal years 1997 through 2002, the market basket per-
centage increase minus 2.0 percentage points for hospitals in all areas, and

‘‘(XIII) for fiscal year 2003 and each subsequent fiscal year, the market basket
percentage increase for hospitals in all areas.’’.

SEC. 15502. REDUCTIONS IN DISPROPORTIONATE SHARE PAYMENT ADJUSTMENTS.

(a) IN GENERAL.—Section 1886(d)(5)(F) (42 U.S.C. 1395ww(d)(5)(F)) is amended—
(1) in clause (ii), by striking ‘‘The amount’’ and inserting ‘‘Subject to clause

(ix), the amount’’; and
(2) by adding at the end the following new clause:

‘‘(ix) In the case of discharges occurring on or after October 1, 1995, the additional
payment amount otherwise determined under clause (ii) shall be reduced as follows:

‘‘(I) For discharges occurring on or after October 1, 1995, and on or before
September 30, 1996, by 20 percent.

‘‘(II) For discharges occurring on or after October 1, 1996, and on or before
September 30, 1997, by 25 percent.

‘‘(III) For discharges occurring on or after October 1, 1997, by 30 percent.’’.
(b) CONFORMING AMENDMENT RELATING TO DETERMINATION OF STANDARDIZED

AMOUNTS.—Section 1886(d)(2)(C)(iv) (42 U.S.C. 1395ww(d)(2)(C)(iv)) is amended by
striking the period at the end and inserting the following: ‘‘, and the Secretary shall
not take into account any reductions in the amount of such additional payments re-
sulting from the amendments made by section 15502(a) of the Medicare Preserva-
tion Act of 1995.’’.
SEC. 15503. PAYMENTS FOR CAPITAL-RELATED COSTS FOR INPATIENT HOSPITAL SERVICES.

(a) REDUCTION IN PAYMENTS FOR PPS HOSPITALS.—
(1) CONTINUATION OF CURRENT REDUCTIONS.—Section 1886(g)(1)(A) (42 U.S.C.

1395ww(g)(1)(A)) is amended in the second sentence—
(A) by striking ‘‘through 1995’’ and inserting ‘‘through 2002’’; and
(B) by inserting after ‘‘10 percent reduction’’ the following: ‘‘(or a 15 per-

cent reduction in the case of payments during fiscal years 1996 through
2002)’’.

(2) REDUCTION IN BASE PAYMENT RATES.—Section 1886(g)(1)(A) (42 U.S.C.
1395ww(g)(1)(A)) is amended by adding at the end the following new sentence:
‘‘In addition to the reduction described in the preceding sentence, for discharges
occurring after September 30, 1995, the Secretary shall reduce by 7.47 percent
the unadjusted standard Federal capital payment rate (as described in 42 CFR
412.308(c), as in effect on the date of the enactment of the Medicare Preserva-
tion Act of 1995) and shall reduce by 8.27 percent the unadjusted hospital-spe-
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cific rate (as described in 42 CFR 412.328(e)(1), as in effect on such date of en-
actment).’’.

(b) REDUCTION IN PAYMENTS FOR PPS-EXEMPT HOSPITALS.—Section 1886(g) (42
U.S.C. 1395ww(g)) is amended by adding at the end the following new paragraph:

‘‘(4)(A) Except as provided in subparagraph (B), in determining the amount of the
payments that may be made under this title with respect to all the capital-related
costs of inpatient hospital services furnished during fiscal years 1996 through 2002
of a hospital which is not a subsection (d) hospital or a subsection (d) Puerto Rico
hospital, the Secretary shall reduce the amounts of such payments otherwise deter-
mined under this title by 15 percent.

‘‘(B) Subparagraph (A) shall not apply to payments with respect to the capital-
related costs of any hospital that is a sole community hospital (as defined in sub-
section (d)(5)(D)(iii) or a rural primary care hospital (as defined in section
1861(mm)(1)).’’.

(c) HOSPITAL-SPECIFIC ADJUSTMENT FOR CAPITAL-RELATED TAX COSTS.—Section
1886(g)(1) (42 U.S.C. 1395ww(g)(1)) is amended—

(1) by redesignating subparagraph (C) as subparagraph (D), and
(2) by inserting after subparagraph (B) the following:

‘‘(C)(i) For discharges occurring after September 30, 1995, such system shall pro-
vide for an adjustment in an amount equal to the amount determined under clause
(iv) for capital-related tax costs for each hospital that is eligible for such adjustment.

‘‘(ii) Subject to clause (iii), a hospital is eligible for an adjustment under this sub-
paragraph, with respect to discharges occurring in a fiscal year, if the hospital—

‘‘(I) is a hospital that may otherwise receive payments under this subsection,
‘‘(II) is not a public hospital, and
‘‘(III) incurs capital-related tax costs for the fiscal year.

‘‘(iii)(I) In the case of a hospital that first incurs capital-related tax costs in a fis-
cal year after fiscal year 1992 because of a change from nonproprietary to propri-
etary status or because the hospital commenced operation after such fiscal year, the
first fiscal year for which the hospital shall be eligible for such adjustment is the
second full fiscal year following the fiscal year in which the hospital first incurs
such costs.

‘‘(II) In the case of a hospital that first incurs capital-related tax costs in a fiscal
year after fiscal year 1992 because of a change in State or local tax laws, the first
fiscal year for which the hospital shall be eligible for such adjustment is the fourth
full fiscal year following the fiscal year in which the hospital first incurs such costs.

‘‘(iv) The per discharge adjustment under this clause shall be equal to the hos-
pital-specific capital-related tax costs per discharge of a hospital for fiscal year 1992
(or, in the case of a hospital that first incurs capital-related tax costs for a fiscal
year after fiscal year 1992, for the first full fiscal year for which such costs are in-
curred), updated to the fiscal year to which the adjustment applies. Such per dis-
charge adjustment shall be added to the Federal capital rate, after such rate has
been adjusted as described in 42 CFR 412.312 (as in effect on the date of the enact-
ment of the Medicare Preservation Act of 1995), and before such rate is multiplied
by the applicable Federal rate percentage.

‘‘(v) For purposes of this subparagraph, capital-related tax costs include—
‘‘(I) the costs of taxes on land and depreciable assets owned by a hospital (or

related organization) and used for patient care,
‘‘(II) payments in lieu of such taxes (made by hospitals that are exempt from

taxation), and
‘‘(III) the costs of taxes paid by a hospital (or related organization) as lessee

of land, buildings, or fixed equipment from a lessor that is unrelated to the hos-
pital (or related organization) under the terms of a lease that requires the les-
see to pay all expenses (including mortgage, interest, and amortization) and
leaves the lessor with an amount free of all claims (sometimes referred to as
a ‘net net net’ or ‘triple net’ lease).

In determining the adjustment required under clause (i), the Secretary shall not
take into account any capital-related tax costs of a hospital to the extent that such
costs are based on tax rates and assessments that exceed those for similar commer-
cial properties.

‘‘(vi) The system shall provide that the Federal capital rate for any fiscal year
after September 30, 1995, shall be reduced by a percentage sufficient to ensure that
the adjustments required to be paid under clause (i) for a fiscal year neither in-
crease nor decrease the total amount that would have been paid under this system
but for the payment of such adjustments for such fiscal year.’’.

(d) REVISION OF EXCEPTIONS PROCESS UNDER PROSPECTIVE PAYMENT SYSTEM FOR
CERTAIN PROJECTS.—



74

(1) IN GENERAL.—Section 1886(g)(1) (42 U.S.C. 1395ww(g)(1)), as amended by
subsection (c), is amended—

(A) by redesignating subparagraph (D) as subparagraph (E), and
(B) by inserting after subparagraph (C) the following:

‘‘(D) The exceptions under the system provided by the Secretary under subpara-
graph (B)(iii) shall include the provision of exception payments under the special ex-
ceptions process provided under 42 CFR 412.348(g) (as in effect on September 1,
1995), except that the Secretary shall revise such process as follows:

‘‘(i) A hospital with at least 100 beds which is located in an urban area shall
be eligible under such process without regard to its disproportionate patient
percentage under subsection (d)(5)(F) or whether it qualifies for additional pay-
ment amounts under such subsection.

‘‘(ii) The minimum payment level for qualifying hospitals shall be 85 percent.
‘‘(iii) A hospital shall be considered to meet the requirement that it completes

the project involved no later than the end of the hospital’s last cost reporting
period beginning after October 1, 2001, if—

‘‘(I) the hospital has obtained a certificate of need for the project approved
by the State or a local planning authority, and

‘‘(II) by September 1, 1995, the hospital has expended on the project at
least $750,000 or 10 percent of the estimated cost of the project.

‘‘(iv) The amount of the exception payment made shall not be reduced by any
offsetting amounts.’’.

(2) CONFORMING AMENDMENT.—Section 1886(g)(1)(B)(iii) (42 U.S.C.
1395ww(g)(1)(B)(iii)) is amended by striking ‘‘may provide’’ and inserting ‘‘shall
provide (in accordance with subparagraph (D))’’.

SEC. 15504. REDUCTION IN ADJUSTMENT FOR INDIRECT MEDICAL EDUCATION.

For provisions modifying medicare payment policies regarding graduate medical
education, see part 2 of subtitle E.
SEC. 15505. TREATMENT OF PPS-EXEMPT HOSPITALS.

(a) UPDATES.—Section 1886(b)(3)(B)(ii)(V) (42 U.S.C. 1395ww(b)(3)(B)(ii)(V)) is
amended by striking ‘‘thorugh 1997’’ and inserting ‘‘through 2002’’.

(b) REBASING FOR CERTAIN LONG-TERM CARE HOSPITALS.—
(1) IN GENERAL.—Section 1886(b)(3) (42 U.S.C. 1395ww(b)(3)) is amended—

(A) in subparagraph (A), by striking ‘‘and (E)’’ and inserting ‘‘(E), and
(F)’’;

(B) in subparagraph (B)(ii), by striking ‘‘(A) and (E)’’ and inserting ‘‘(A),
(E), and (F)’’; and

(C) by adding at the end the following new subparagraph:
‘‘(F)(i) In the case of a qualified long-term care hospital (as defined in clause (ii)),

the term ‘target amount’ means—
‘‘(I) with respect to the first 12-month cost reporting period in which this sub-

paragraph is applied to the hospital, the allowable operating costs of inpatient
hospital services (as defined in subsection (a)(4)) recognized under this title for
the hospital for the 12-month cost reporting period beginning during fiscal year
1991; or

‘‘(II) with respect to a later cost reporting period, the target amount for the
preceding cost reporting period, increase by the applicable percentage increase
under subparagraph (B)(ii) for that later cost reporting period.

‘‘(ii) In clause (i), a ‘qualified long-term care hospital’ means, with respect to a cost
reporting period, a hospital described in clause (iv) of subsection (d)(1)(B) during fis-
cal year 1995 for which the hospital’s allowable operating costs of inpatient hospital
services recognized under this title for each of the two most recent previous 12-
month cost reporting periods exceeded the hospital’s target amount determined
under this paragraph for such cost reporting periods, if the hospital—

‘‘(I) has a disproportionate patient percentage during such cost reporting pe-
riod (as determined by the Secretary under subsection (d)(5)(F)(vi) as if the hos-
pital were a subsection (d) hospital) of at least 25 percent, or

‘‘(II) is located in a State for which no payment is made under the State plan
under title XIX for days of inpatient hospital services furnished to any individ-
ual in excess of the limit on the number of days of such services furnished to
the individual for which payment may be made under this title.’’.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1) shall apply to
discharges occurring during cost reporting periods beginning on or after October
1, 1995.

(c) TREATMENT OF CERTAIN LONG-TERM CARE HOSPITALS LOCATED WITHIN OTHER
HOSPITALS.—
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(1) IN GENERAL.—Section 1886(d)(1)(B) (42 U.S.C. 1395ww(d)(1)(B)) is amend-
ed in the matter following clause (v) by striking the period and inserting the
following: ‘‘, or a hospital classified by the Secretary as a long-term care hospital
on or before September 30, 1995, and located in the same building as, or on the
same campus as, another hospital.’’.

(2) STUDY BY REVIEW COMMISSION.—Not later than 12 months after the date
a majority of the members of the Medicare Payment Review Commission are
first appointed, the Commission shall submit a report to Congress containing
recommendations for appropriate revisions in the treatment of long-term care
hospitals located in the same building as or on the same campus as another
hospital for purposes of section 1886 of the Social Security Act.

(3) EFFECTIVE DATE.—The amendment made by paragraph (1) shall apply to
discharges occurring on or after October 1, 1995.

(d) STUDY OF PROSPECTIVE PAYMENT SYSTEM FOR REHABILITATION HOSPITALS AND
UNITS.—

(1) IN GENERAL.—After consultation with the Prospective Payment Assess-
ment Commission, providers of rehabilitation services, and other appropriate
parties, the Secretary of Health and Human Services shall submit to Congress,
by not later than June 1, 1996, a report on the advisability and feasibility of
providing for payment based on a prospective payment system for inpatient
services of rehabilitation hospitals and units under the medicare program.

(2) ITEMS INCLUDED.—The report shall include the following:
(A) The available and preferred systems of classifying rehabilitation pa-

tients relative to duration and intensity of inpatient services, including the
use of functional-related groups (FRGs).

(B) The means of calculating medicare program payments to reflect such
patient requirements.

(C) Other appropriate adjustments which should be made, such as for ge-
ographic variations in wages and other costs and outliers.

(D) A timetable under which such a system might be introduced.
(E) Whether such a system should be applied to other types of providers

of inpatient rehabilitation services.
SEC. 15506. REDUCTION IN PAYMENTS TO HOSPITALS FOR ENROLLEES’ BAD DEBTS.

(a) IN GENERAL.—Section 1861(v)(1) (42 U.S.C. 1395x(v)(1)) is amended by adding
at the end the following new subparagraph:

‘‘(T)(i) In determining such reasonable costs for hospitals, the amount of bad debts
otherwise treated as allowable costs which are attributable to the deductibles and
coinsurance amounts under this title shall be reduced by—

‘‘(I) 75 percent for cost reporting periods beginning during fiscal year 1996,
‘‘(II) 60 percent for cost reporting periods beginning during fiscal year 1997,

and
‘‘(III) 50 percent for subsequent cost reporting periods.

‘‘(ii) Clause (i) shall not apply with respect to bad debt of a hospital described in
section 1886(d)(1)(B)(iv) if the debt is attributable to uncollectable deductible and co-
insurance payments owed by individuals enrolled in a State plan under title XIX
or under the MediGrant program under title XXI.’’.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to hos-
pital cost reporting periods beginning on or after October 1, 1995.
SEC. 15507. PERMANENT EXTENSION OF HEMOPHILIA PASS-THROUGH.

Effective as if included in the enactment of OBRA–1989, section 6011(d) of such
Act (as amended by section 13505 of OBRA–1993) is amended by striking ‘‘and shall
expire September 30, 1994’’.
SEC. 15508. CONFORMING AMENDMENT TO CERTIFICATION OF CHRISTIAN SCIENCE PROVID-

ERS.

(a) HOSPITALS.—Section 1861(e) (42 U.S.C. 1395x(e)) is amended in the sixth sen-
tence by inserting after ‘‘Massachusetts,’’ the following: ‘‘or by the Commission for
Accreditation of Christian Science Nursing Organizations/Facilities, Inc.,’’.

(b) SKILLED NURSING FACILITIES.—Section 1861(y)(1) is amended by inserting
after ‘‘Massachusetts,’’ the following: ‘‘or by the Commission for Accreditation of
Christian Science Nursing Organizations/Facilities, Inc.,’’.
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Subpart B—Provisions Relating to Rural Hospitals

SEC. 15511. SOLE COMMUNITY HOSPITALS.

(a) UPDATE.—Section 1886(b)(3)(B)(iv) (42 U.S.C. 1395ww(b)(3)(B)(iv)) is amend-
ed—

(A) in subclause (III), by striking ‘‘and’’ at the end; and
(B) by striking subclause (IV) and inserting the following:
‘‘(IV) for each of the fiscal years 1996 through 2000, the market basket per-

centage increase minus 1 percentage points, and
‘‘(V) for fiscal year 2001 and each subsequent fiscal year, the applicable per-

centage increase under clause (i).’’.
(b) STUDY OF IMPACT OF SOLE COMMUNITY HOSPITAL DESIGNATIONS.—

(1) STUDY.—The Medicare Payment Review Commission shall conduct a study
of the impact of the designation of hospitals as sole community hospitals under
the medicare program on the delivery of health care services to individuals in
rural areas, and shall include in the study an analysis of the characteristics of
the hospitals designated as such sole community hospitals under the program.

(2) REPORT.—Not later than 12 months after the date a majority of the mem-
bers of the Commission are first appointed, the Commission shall submit to
Congress a report on the study conducted under paragraph (1).

SEC. 15512. CLARIFICATION OF TREATMENT OF EAC AND RPC HOSPITALS.

Paragraphs (1)(A)(i) and (2)(A)(i) of section 1820(i) (42 U.S.C. 1395i–4(i)) are each
amended by striking the semicolon at the end and inserting the following: ‘‘, or in
a State which the Secretary finds would receive a grant under such subsection dur-
ing a fiscal year if funds were appropriated for grants under such subsection for the
fiscal year;’’.
SEC. 15513. ESTABLISHMENT OF RURAL EMERGENCY ACCESS CARE HOSPITALS.

(a) IN GENERAL.—Section 1861 (42 U.S.C. 1395x) is amended by adding at the end
the following new subsection:

‘‘Rural Emergency Access Care Hospital; Rural Emergency Access Care Hospital
Services

‘‘(oo)(1) The term ‘rural emergency access care hospital’ means, for a fiscal year,
a facility with respect to which the Secretary finds the following:

‘‘(A) The facility is located in a rural area (as defined in section 1886(d)(2)(D)).
‘‘(B) The facility was a hospital under this title at any time during the 5-year

period that ends on the date of the enactment of this subsection.
‘‘(C) The facility is in danger of closing due to low inpatient utilization rates

and operating losses, and the closure of the facility would limit the access to
emergency services of individuals residing in the facility’s service area.

‘‘(D) The facility has entered into (or plans to enter into) an agreement with
a hospital with a participation agreement in effect under section 1866(a), and
under such agreement the hospital shall accept patients transferred to the hos-
pital from the facility and receive data from and transmit data to the facility.

‘‘(E) There is a practitioner who is qualified to provide advanced cardiac life
support services (as determined by the State in which the facility is located) on-
site at the facility on a 24-hour basis.

‘‘(F) A physician is available on-call to provide emergency medical services on
a 24-hour basis.

‘‘(G) The facility meets such staffing requirements as would apply under sec-
tion 1861(e) to a hospital located in a rural area, except that—

‘‘(i) the facility need not meet hospital standards relating to the number
of hours during a day, or days during a week, in which the facility must
be open, except insofar as the facility is required to provide emergency care
on a 24-hour basis under subparagraphs (E) and (F); and

‘‘(ii) the facility may provide any services otherwise required to be pro-
vided by a full-time, on-site dietitian, pharmacist, laboratory technician,
medical technologist, or radiological technologist on a part-time, off-site
basis.

‘‘(H) The facility meets the requirements applicable to clinics and facilities
under subparagraphs (C) through (J) of paragraph (2) of section 1861(aa) and
of clauses (ii) and (iv) of the second sentence of such paragraph (or, in the case
of the requirements of subparagraph (E), (F), or (J) of such paragraph, would
meet the requirements if any reference in such subparagraph to a ‘nurse practi-
tioner’ or to ‘nurse practitioners’ were deemed to be a reference to a ‘nurse prac-
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titioner or nurse’ or to ‘nurse practitioners or nurses’); except that in determin-
ing whether a facility meets the requirements of this subparagraph, subpara-
graphs (E) and (F) of that paragraph shall be applied as if any reference to a
‘physician’ is a reference to a physician as defined in section 1861(r)(1).

‘‘(2) The term ‘rural emergency access care hospital services’ means the following
services provided by a rural emergency access care hospital and furnished to an in-
dividual over a continuous period not to exceed 24 hours (except that such services
may be furnished over a longer period in the case of an individual who is unable
to leave the hospital because of inclement weather):

‘‘(A) An appropriate medical screening examination (as described in section
1867(a)).

‘‘(B) Necessary stabilizing examination and treatment services for an emer-
gency medical condition and labor (as described in section 1867(b)).’’.

(b) REQUIRING RURAL EMERGENCY ACCESS CARE HOSPITALS TO MEET HOSPITAL
ANTI-DUMPING REQUIREMENTS.—Section 1867(e)(5) (42 U.S.C. 1395dd(e)(5)) is
amended by striking ‘‘1861(mm)(1))’’ and inserting ‘‘1861(mm)(1)) and a rural emer-
gency access care hospital (as defined in section 1861(oo)(1))’’.

(c) REFERENCE TO PAYMENT PROVISIONS UNDER PART B.—For provisions relating
to payment for rural emergency access care hospital services under part B, see sec-
tion 15607.

(d) EFFECTIVE DATE.—The amendments made by this section shall apply to fiscal
years beginning on or after October 1, 1995.
SEC. 15514. CLASSIFICATION OF RURAL REFERRAL CENTERS.

(a) PROHIBITING DENIAL OF REQUEST FOR RECLASSIFICATION ON BASIS OF COM-
PARABILITY OF WAGES.—

(1) IN GENERAL.—Section 1886(d)(10)(D) (42 U.S.C. 1395ww(d)(10)(D)) is
amended—

(A) by redesignating clause (iii) as clause (iv); and
(B) by inserting after clause (ii) the following new clause:

‘‘(iii) Under the guidelines published by the Secretary under clause (i), in the case
of a hospital which is classified by the Secretary as a rural referral center under
paragraph (5)(C), the Board may not reject the application of the hospital under this
paragraph on the basis of any comparison between the average hourly wage of the
hospital and the average hourly wage of hospitals in the area in which it is lo-
cated.’’.

(2) EFFECTIVE DATE.—Notwithstanding section 1886(d)(10)(C)(ii) of the Social
Security Act, a hospital may submit an application to the Medicare Geographic
Classification Review Board during the 30-day period beginning on the date of
the enactment of this Act requesting a change in its classification for purposes
of determining the area wage index applicable to the hospital under section
1886(d)(3)(D) of such Act for fiscal year 1997, if the hospital would be eligible
for such a change in its classification under the standards described in section
1886(d)(10)(D) (as amended by paragraph (1)) but for its failure to meet the
deadline for applications under section 1886(d)(10)(C)(ii).

(b) CONTINUING TREATMENT OF PREVIOUSLY DESIGNATED CENTERS.—Any hospital
classified as a rural referral center by the Secretary of Health and Human Services
under section 1886(d)(5)(C) of the Social Security Act for fiscal year 1994 shall be
classified as such a rural referral center for fiscal year 1996 and each subsequent
fiscal year.
SEC. 15515. FLOOR ON AREA WAGE INDEX.

(a) IN GENERAL.—For purposes of section 1886(d)(3)(E) of the Social Security Act
for discharges occurring on or after October 1, 1995, the area wage index applicable
under such section to any hospital which is not located in a rural area (as defined
in section 1886(d)(2)(D) of such Act) may not be less than the average of the area
wage indices applicable under such section to hospitals located in rural areas in the
State in which the hospital is located.

(b) BUDGET-NEUTRALITY IN IMPLEMENTATION.—The Secretary of Health and
Human Services shall adjust the area wage indices referred to in subsection (a) for
hospitals not described in such subsection in a manner which assures that the ag-
gregate payments made under section 1886(d) of the Social Security Act in a fiscal
year for the operating costs of inpatient hospital services are not greater or less
than those which would have been made in the year if this section did not apply.
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PART 2—PAYMENTS TO SKILLED NURSING FACILITIES

SEC. 15521. PAYMENTS FOR ROUTINE SERVICE COSTS.

(a) CLARIFICATION OF DEFINITION OF ROUTINE SERVICE COSTS.—Section 1888 (42
U.S.C. 1395yy) is amended by adding at the end the following new subsection:

‘‘(e) For purposes of this section, the ‘routine service costs’ of a skilled nursing fa-
cility are all costs which are attributable to nursing services, room and board, ad-
ministrative costs, other overhead costs, and all other ancillary services (including
supplies and equipment), excluding costs attributable to covered non-routine serv-
ices subject to payment limits under section 1888A.’’.

(b) CONFORMING AMENDMENT.—Section 1888 (42 U.S.C. 1395yy) is amended in
the heading by inserting ‘‘AND CERTAIN ANCILLARY’’ after ‘‘SERVICE’’.
SEC. 15522. INCENTIVES FOR COST EFFECTIVE MANAGEMENT OF COVERED NON-ROUTINE

SERVICES.

(a) IN GENERAL.—Title XVIII is amended by inserting after section 1888 the fol-
lowing new section:

‘‘INCENTIVES FOR COST-EFFECTIVE MANAGEMENT OF COVERED NON-ROUTINE SERVICES
OF SKILLED NURSING FACILITIES

‘‘SEC. 1888A. (a) DEFINITIONS.—For purposes of this section:
‘‘(1) COVERED NON-ROUTINE SERVICES.—The term ‘covered non-routine serv-

ices’ means post-hospital extended care services consisting of any of the follow-
ing:

‘‘(A) Physical or occupational therapy or speech-language pathology serv-
ices, or respiratory therapy, including supplies and support services inci-
dent to such services and therapy.

‘‘(B) Prescription drugs.
‘‘(C) Complex medical equipment.
‘‘(D) Intravenous therapy and solutions (including enteral and parenteral

nutrients, supplies, and equipment).
‘‘(E) Radiation therapy.
‘‘(F) Diagnostic services, including laboratory, radiology (including com-

puterized tomography services and imaging services), and pulmonary serv-
ices.

‘‘(2) SNF MARKET BASKET PERCENTAGE INCREASE.—The term ‘SNF market
basket percentage increase’ for a fiscal year means a percentage equal to the
percentage increase in routine service cost limits for the year under section
1888(a).

‘‘(3) STAY.—The term ‘stay’ means, with respect to an individual who is a resi-
dent of a skilled nursing facility, a period of continuous days during which the
facility provides extended care services for which payment may be made under
this title with respect to the individual during the individual’s spell of illness.

‘‘(b) NEW PAYMENT METHOD FOR COVERED NON-ROUTINE SERVICES.—
‘‘(1) IN GENERAL.—Subject to subsection (c), a skilled nursing facility shall re-

ceive interim payments under this title for covered non-routine services fur-
nished to an individual during a cost reporting period beginning during a fiscal
year (after fiscal year 1996) in an amount equal to the reasonable cost of provid-
ing such services in accordance with section 1861(v). The Secretary may adjust
such payments if the Secretary determines (on the basis of such estimated infor-
mation as the Secretary considers appropriate) that payments to the facility
under this paragraph for a cost reporting period would substantially exceed the
cost reporting period limit determined under subsection (c)(1)(B).

‘‘(2) RESPONSIBILITY OF SKILLED NURSING FACILITY TO MANAGE BILLINGS.—
‘‘(A) CLARIFICATION RELATING TO PART A BILLING.—In the case of a cov-

ered non-routine service furnished to an individual who (at the time the
service is furnished) is a resident of a skilled nursing facility who is entitled
to coverage under section 1812(a)(2) for such service, the skilled nursing fa-
cility shall submit a claim for payment under this title for such service
under part A (without regard to whether or not the item or service was fur-
nished by the facility, by others under arrangement with them made by the
facility, under any other contracting or consulting arrangement, or other-
wise).

‘‘(B) PART B BILLING.—In the case of a covered non-routine service (other
than a portable X-ray or portable electrocardiogram treated as a physician’s
service for purposes of section 1848(j)(3)) furnished to an individual who (at
the time the service is furnished) is a resident of a skilled nursing facility
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who is not entitled to coverage under section 1812(a)(2) for such service but
is entitled to coverage under part B for such service, the skilled nursing fa-
cility shall submit a claim for payment under this title for such service
under part B (without regard to whether or not the item or service was fur-
nished by the facility, by others under arrangement with them made by the
facility, under any other contracting or consulting arrangement, or other-
wise).

‘‘(C) MAINTAINING RECORDS ON SERVICES FURNISHED TO RESIDENTS.—Each
skilled nursing facility receiving payments for extended care services under
this title shall document on the facility’s cost report all covered non-routine
services furnished to all residents of the facility to whom the facility pro-
vided extended care services for which payment was made under part A
during a fiscal year (beginning with fiscal year 1996) (without regard to
whether or not the services were furnished by the facility, by others under
arrangement with them made by the facility, under any other contracting
or consulting arrangement, or otherwise).

‘‘(c) RECONCILIATION OF AMOUNTS.—
‘‘(1) LIMIT BASED ON PER STAY LIMIT AND NUMBER OF STAYS.—

‘‘(A) IN GENERAL.—If a skilled nursing facility has received aggregate pay-
ments under subsection (b) for covered non-routine services during a cost
reporting period beginning during a fiscal year in excess of an amount
equal to the cost reporting period limit determined under subparagraph (B),
the Secretary shall reduce the payments made to the facility with respect
to such services for cost reporting periods beginning during the following
fiscal year in an amount equal to such excess. The Secretary shall reduce
payments under this subparagraph at such times and in such manner dur-
ing a fiscal year as the Secretary finds necessary to meet the requirement
of this subparagraph.

‘‘(B) COST REPORTING PERIOD LIMIT.—The cost reporting period limit de-
termined under this subparagraph is an amount equal to the product of—

‘‘(i) the per stay limit applicable to the facility under subsection (d)
for the period; and

‘‘(ii) the number of stays beginning during the period for which pay-
ment was made to the facility for such services.

‘‘(C) PROSPECTIVE REDUCTION IN PAYMENTS.—In addition to the process
for reducing payments described in subparagraph (A), the Secretary may
reduce payments made to a facility under this section during a cost report-
ing period if the Secretary determines (on the basis of such estimated infor-
mation as the Secretary considers appropriate) that payments to the facility
under this section for the period will substantially exceed the cost reporting
period limit for the period determined under this paragraph.

‘‘(2) INCENTIVE PAYMENTS.—
‘‘(A) IN GENERAL.—If a skilled nursing facility has received aggregate pay-

ments under subsection (b) for covered non-routine services during a cost
reporting period beginning during a fiscal year in an amount that is less
than the amount determined under paragraph (1)(B), the Secretary shall
pay the skilled nursing facility in the following fiscal year an incentive pay-
ment equal to 50 percent of the difference between such amounts, except
that the incentive payment may not exceed 5 percent of the aggregate pay-
ments made to the facility under subsection (b) for the previous fiscal year
(without regard to subparagraph (B)).

‘‘(B) INSTALLMENT INCENTIVE PAYMENTS.—The Secretary may make in-
stallment payments during a fiscal year to a skilled nursing facility based
on the estimated incentive payment that the facility would be eligible to re-
ceive with respect to such fiscal year.

‘‘(d) DETERMINATION OF FACILITY PER STAY LIMIT.—
‘‘(1) LIMIT FOR FISCAL YEAR 1997.—

‘‘(A) IN GENERAL.—Except as provided in subparagraph (B), the Secretary
shall establish separate per stay limits for hospital-based and freestanding
skilled nursing facilities for the 12-month cost reporting period beginning
during fiscal year 1997 that are equal to the sum of—

‘‘(i) 50 percent of the facility-specific stay amount for the facility (as
determined under subsection (e)) for the last 12-month cost reporting
period ending on or before September 30, 1994, increased (in a
compounded manner) by the SNF market basket percentage increase
for fiscal years 1995 through 1997; and

‘‘(ii) 50 percent of the average of all facility-specific stay amounts for
all hospital-based facilities or all freestanding facilities (whichever is
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applicable) during the cost reporting period described in clause (i), in-
creased (in a compounded manner) by the SNF market basket percent-
age increase for fiscal years 1995 through 1997.

‘‘(B) FACILITIES NOT HAVING 1994 COST REPORTING PERIOD.—In the case of
a skilled nursing facility for which payments were not made under this title
for covered non-routine services for the last 12-month cost reporting period
ending on or before September 30, 1994, the per stay limit for the 12-month
cost reporting period beginning during fiscal year 1997 shall be twice the
amount determined under subparagraph (A)(ii).

‘‘(2) LIMIT FOR SUBSEQUENT FISCAL YEARS.—The per stay limit for a skilled
nursing facility for a 12-month cost reporting period beginning during a fiscal
year after fiscal year 1997 is equal to the per stay limit established under this
subsection for the 12-month cost reporting period beginning during the previous
fiscal year, increased by the SNF market basket percentage increase for such
subsequent fiscal year minus 2 percentage points.

‘‘(3) REBASING OF AMOUNTS.—
‘‘(A) IN GENERAL.—The Secretary shall provide for an update to the facil-

ity-specific amounts used to determine the per stay limits under this sub-
section for cost reporting periods beginning on or after October 1, 1999, and
every 2 years thereafter.

‘‘(B) TREATMENT OF FACILITIES NOT HAVING REBASED COST REPORTING PE-
RIODS.—Paragraph (1)(B) shall apply with respect to a skilled nursing facil-
ity for which payments were not made under this title for covered non-rou-
tine services for the 12-month cost reporting period used by the Secretary
to update facility-specific amounts under subparagraph (A) in the same
manner as such paragraph applies with respect to a facility for which pay-
ments were not made under this title for covered non-routine services for
the last 12-month cost reporting period ending on or before September 30,
1994.

‘‘(e) DETERMINATION OF FACILITY-SPECIFIC STAY AMOUNTS.—The ‘facility-specific
stay amount’ for a skilled nursing facility for a cost reporting period is the sum of—

‘‘(1) the average amount of payments made to the facility under part A during
the period which are attributable to covered non-routine services furnished dur-
ing a stay; and

‘‘(2) the Secretary’s best estimate of the average amount of payments made
under part B during the period for covered non-routine services furnished to all
residents of the facility to whom the facility provided extended care services for
which payment was made under part A during the period (without regard to
whether or not the services were furnished by the facility, by others under ar-
rangement with them made by the facility, under any other contracting or con-
sulting arrangement, or otherwise), as estimated by the Secretary.

‘‘(f) INTENSIVE NURSING OR THERAPY NEEDS.—
‘‘(1) IN GENERAL.—In applying subsection (b) to covered non-routine services

furnished during a stay beginning during a cost reporting period beginning dur-
ing a fiscal year to a resident of a skilled nursing facility who requires intensive
nursing or therapy services, the per stay limit determined for the fiscal year
under the methodology for such resident shall be the per stay limit developed
under paragraph (2) instead of the per stay limit determined under subsection
(d)(1)(A).

‘‘(2) PER STAY LIMIT FOR INTENSIVE NEED RESIDENTS.—Not later than June 30,
1996, the Secretary, after consultation with the Medicare Payment Review Com-
mission and skilled nursing facility experts, shall develop and publish a meth-
odology for determining on an annual basis a per stay limit for residents of a
skilled nursing facility who require intensive nursing or therapy services.

‘‘(3) BUDGET NEUTRALITY.—The Secretary shall adjust payments under sub-
section (b) in a manner that ensures that total payments for covered non-rou-
tine services under this section are not greater or less than total payments for
such services would have been but for the application of paragraph (1).

‘‘(g) SPECIAL TREATMENT FOR MEDICARE LOW VOLUME SKILLED NURSING FACILI-
TIES.—This section shall not apply with respect to a skilled nursing facility for
which payment is made for routine service costs during a cost reporting period on
the basis of prospective payments under section 1888(d).

‘‘(h) EXCEPTIONS AND ADJUSTMENTS TO LIMITS.—
‘‘(1) IN GENERAL.—The Secretary may make exceptions and adjustments to

the cost reporting limits applicable to a skilled nursing facility under subsection
(c)(1)(B) for a cost reporting period, except that the total amount of any addi-
tional payments made under this section for covered non-routine services during
the cost reporting period as a result of such exceptions and adjustments may
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not exceed 5 percent of the aggregate payments made to all skilled nursing fa-
cilities for covered non-routine services during the cost reporting period (deter-
mined without regard to this paragraph).

‘‘(2) BUDGET NEUTRALITY.—The Secretary shall adjust payments under sub-
section (b) in a manner that ensures that total payments for covered non-rou-
tine services under this section are not greater or less than total payments for
such services would have been but for the application of paragraph (1).

‘‘(i) SPECIAL RULE FOR X-RAY SERVICES.—Before furnishing a covered non-routine
service consisting of an X-ray service for which payment may be made under part
A or part B to a resident, a skilled nursing facility shall consider whether furnishing
the service through a provider of portable X-ray services would be appropriate, tak-
ing into account the cost effectiveness of the service and the convenience to the resi-
dent.’’.

(b) CONFORMING AMENDMENT.—Section 1814(b) (42 U.S.C. 1395f(b)) is amended
in the matter preceding paragraph (1) by striking ‘‘1813 and 1886’’ and inserting
‘‘1813, 1886, 1888, and 1888A’’.
SEC. 15523. PAYMENTS FOR ROUTINE SERVICE COSTS.

(a) MAINTAINING SAVINGS RESULTING FROM TEMPORARY FREEZE ON PAYMENT IN-
CREASES.—

(1) BASING UPDATES TO PER DIEM COST LIMITS ON LIMITS FOR FISCAL YEAR
1993.—

(A) IN GENERAL.—The last sentence of section 1888(a) (42 U.S.C.
1395yy(a)) is amended by inserting before the period at the end the follow-
ing: ‘‘(except that such updates may not take into account any changes in
the routine service costs of skilled nursing facilities occurring during cost
reporting periods which began during fiscal year 1994 or fiscal year 1995)’’.

(B) NO EXCEPTIONS PERMITTED BASED ON AMENDMENT.—The Secretary of
Health and Human Services shall not consider the amendment made by
subparagraph (A) in making any adjustments pursuant to section 1888(c)
of the Social Security Act.

(2) PAYMENTS DETERMINED ON PROSPECTIVE BASIS.—Any change made by the
Secretary of Health and Human Services in the amount of any prospective pay-
ment paid to a skilled nursing facility under section 1888(d) of the Social Secu-
rity Act for cost reporting periods beginning on or after October 1, 1995, may
not take into account any changes in the costs of services occurring during cost
reporting periods which began during fiscal year 1994 or fiscal year 1995.

(b) ESTABLISHMENT OF SCHEDULE FOR MAKING ADJUSTMENTS TO LIMITS.—Section
1888(c) (42 U.S.C. 1395yy(c)) is amended by striking the period at the end of the
second sentence and inserting ‘‘, and may only make adjustments under this sub-
section with respect to a facility which applies for an adjustment during an annual
application period established by the Secretary.’’.

(c) LIMITATION ON AGGREGATE INCREASE IN PAYMENTS RESULTING FROM ADJUST-
MENTS TO LIMITS.—Section 1888(c) (42 U.S.C. 1395yy(c)) is amended—

(1) by striking ‘‘(c) The Secretary’’ and inserting ‘‘(c)(1) Subject to paragraph
(2), the Secretary’’; and

(2) by adding at the end the following new paragraph:
‘‘(2) The Secretary may not make any adjustments under this subsection in the

limits set forth in subsection (a) for a cost reporting period beginning during a fiscal
year to the extent that the total amount of the additional payments made under this
title as a result of such adjustments is greater than an amount equal to—

‘‘(A) for cost reporting periods beginning during fiscal year 1997, the total
amount of the additional payments made under this title as a result of adjust-
ments under this subsection for cost reporting periods beginning during fiscal
year 1996 increased by the SNF market basket percentage increase (as defined
in section 1888A(e)(3)) for fiscal year 1997; and

‘‘(B) for cost reporting periods beginning during a subsequent fiscal year, the
amount determined under this paragraph for the previous fiscal year increased
by the SNF market basket percentage increase for such subsequent fiscal year.’’.

(d) IMPOSITION OF LIMITS FOR ALL COST REPORTING PERIODS.—Section 1888(a) (42
U.S.C. 1395yy(a)) is amended in the matter preceding paragraph (1) by inserting
after ‘‘extended care services’’ the following: ‘‘(for any cost reporting period for which
payment is made under this title to the skilled nursing facility for such services)’’.
SEC. 15524. REDUCTIONS IN PAYMENT FOR CAPITAL-RELATED COSTS.

Section 1861(v)(1) (42 U.S.C. 1395x(v)(1)), as amended by section 15506, is amend-
ed by adding at the end the following new subparagraph:

‘‘(U) Such regulations shall provide that, in determining the amount of the pay-
ments that may be made under this title with respect to all the capital-related costs
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of skilled nursing facilities, the Secretary shall reduce the amounts of such pay-
ments otherwise established under this title by 15 percent for payments attributable
to portions of cost reporting periods occurring during fiscal years 1996 through
2002.’’.
SEC. 15525. TREATMENT OF ITEMS AND SERVICES PAID FOR UNDER PART B.

(a) REQUIRING PAYMENT FOR ALL ITEMS AND SERVICES TO BE MADE TO FACIL-
ITY.—

(1) IN GENERAL.—The first sentence of section 1842(b)(6) (42 U.S.C.
1395u(b)(6)) is amended—

(A) by striking ‘‘and (D)’’ and inserting ‘‘(D)’’; and
(B) by striking the period at the end and inserting the following: ‘‘, and

(E) in the case of an item or service (other than physicians’ services and
other than a portable X-ray or portable electrocardiogram treated as a phy-
sician’s service for purposes of section 1848(j)(3)) furnished to an individual
who (at the time the item or service is furnished) is a resident of a skilled
nursing facility, payment shall be made to the facility (without regard to
whether or not the item or service was furnished by the facility, by others
under arrangement with them made by the facility, or otherwise).’’.

(2) EXCLUSION FOR ITEMS AND SERVICES NOT BILLED BY FACILITY.—Section
1862(a) (42 U.S.C. 1395y(a)) is amended—

(A) by striking ‘‘or’’ at the end of paragraph (14);
(B) by striking the period at the end of paragraph (15) and inserting ‘‘;

or’’; and
(C) by inserting after paragraph (15) the following new paragraph:

‘‘(16) where such expenses are for covered non-routine services (as defined in
section 1888A(a)(1)) (other than a portable X-ray or portable electrocardiogram
treated as a physician’s service for purposes of section 1848(j)(3)) furnished to
an individual who is a resident of a skilled nursing facility and for which the
claim for payment under this title is not submitted by the facility.’’.

(3) CONFORMING AMENDMENT.—Section 1832(a)(1) (42 U.S.C. 1395k(a)(1)) is
amended by striking ‘‘(2);’’ and inserting ‘‘(2) and section 1842(b)(6)(E);’’.

(b) REDUCTION IN PAYMENTS FOR ITEMS AND SERVICES FURNISHED BY OR UNDER
ARRANGEMENTS WITH FACILITIES.—Section 1861(v)(1) (42 U.S.C. 1395x(v)(1)), as
amended by sections 15506 and 15524, is amended by adding at the end the follow-
ing new subparagraph:

‘‘(V) In the case of an item or service furnished by a skilled nursing facility (or
by others under arrangement with them made by a skilled nursing facility) for
which payment is made under part B in an amount determined in accordance with
section 1833(a)(2)(B), the Secretary shall reduce the reasonable cost for such item
or service otherwise determined under clause (i)(I) of such section by 5.8 percent for
payments attributable to portions of cost reporting periods occurring during fiscal
years 1996 through 2002.’’.
SEC. 15526. CERTIFICATION OF FACILITIES MEETING REVISED NURSING HOME REFORM

STANDARDS.

(a) IN GENERAL.—Section 1819(a)(3) (42 U.S.C. 1395i–3(a)(3)) is amended to read
as follows:

‘‘(3)(A) is certified by the Secretary as meeting the standards established
under subsection (b), or (B) is a State-certified facility (as defined in subsection
(d)).’’.

(b) REQUIREMENTS DESCRIBED.—Section 1819 (42 U.S.C. 1395i–3) is amended by
striking subsections (b) through (i) and inserting the following:

‘‘(b) STANDARDS FOR AND CERTIFICATION OF FACILITIES.—
‘‘(1) STANDARDS FOR FACILITIES.—

‘‘(A) IN GENERAL.—The Secretary shall provide for the establishment and
maintenance of standards consistent with the contents described in sub-
paragraph (B) for skilled nursing facilities which furnish services for which
payment may be made under this title.

‘‘(B) CONTENTS OF STANDARDS.—The standards established for facilities
under this paragraph shall contain provisions relating to the following
items:

‘‘(i) The treatment of resident medical records.
‘‘(ii) Policies, procedures, and bylaws for operation.
‘‘(iii) Quality assurance systems.
‘‘(iv) Resident assessment procedures, including care planning and

outcome evaluation.
‘‘(v) The assurance of a safe and adequate physical plant for the facil-

ity.



83

‘‘(vi) Qualifications for staff sufficient to provide adequate care.
‘‘(vii) Utilization review.
‘‘(viii) The protection and enforcement of resident rights described in

subparagraph (C).
‘‘(C) RESIDENT RIGHTS DESCRIBED.—The resident rights described in this

subparagraph are the rights of residents to the following:
‘‘(i) To exercise the individual’s rights as a resident of the facility and

as a citizen or resident of the United States.
‘‘(ii) To receive notice of rights and services.
‘‘(iii) To be protected against the misuse of resident funds.
‘‘(iv) To be provided privacy and confidentiality.
‘‘(v) To voice grievances.
‘‘(vi) To examine the results of inspections under the certification pro-

gram.
‘‘(vii) To refuse to perform services for the facility.
‘‘(viii) To be provided privacy in communications and to receive mail.
‘‘(ix) To have the facility provide immediate access to any resident by

any representative of the certification program, the resident’s individ-
ual physician, the State long term care ombudsman, and any person
the resident has designated as a visitor.

‘‘(x) To retain and use personal property.
‘‘(xi) To be free from abuse, including verbal, sexual, physical and

mental abuse, corporal punishment, and involuntary seclusion.
‘‘(xii) To be provided with prior written notice of a pending transfer

or discharge.
‘‘(D) REQUIRING NOTICE AND COMMENT.—The standards established for fa-

cilities under this paragraph may only take effect after the Secretary has
provided the public with notice and an opportunity for comment.

‘‘(2) CERTIFICATION PROGRAM.—
‘‘(A) IN GENERAL.—The Secretary shall provide for the establishment and

operation of a program consistent with the requirements of subparagraph
(B) for the certification of skilled nursing facilities which meet the stand-
ards established under paragraph (1) and the decertification of facilities
which fail to meet such standards.

‘‘(B) REQUIREMENTS FOR PROGRAM.—In addition to any other require-
ments the Secretary may impose, in establishing and operating the certifi-
cation program under subparagraph (A), the Secretary shall ensure the fol-
lowing:

‘‘(i) The Secretary shall ensure public access (as defined by the Sec-
retary) to the certification program’s evaluations of participating facili-
ties, including compliance records and enforcement actions and other
reports by the Secretary regarding the ownership, compliance histories,
and services provided by certified facilities.

‘‘(ii) Not less often than every 4 years, the Secretary shall audit its
expenditures under the program, through an entity designated by the
Secretary which is not affiliated with the program, as designated by the
Secretary.

‘‘(c) INTERMEDIATE SANCTION AUTHORITY.—
‘‘(1) AUTHORITY.—In addition to any other authority, where the Secretary de-

termines that a nursing facility which is certified for participation under this
title (whether certified by the Secretary as meeting the standards established
under subsection (b) or a State-ceritified facility) no longer or does not substan-
tially meet the requirements for such a facility under this title as specified
under subsection (b) and further determines that the facility’s deficiencies—

‘‘(A) immediately jeopardize the health and safety of its residents, the
Secretary shall at least provide for the termination of the facility’s certifi-
cation for participation under this title, or

‘‘(B) do not immediately jeopardize the health and safety of its residents,
the Secretary may, in lieu of providing for terminating the facility’s certifi-
cation for participation under the plan, provide lesser sanctions including
one that provides that no payment will be made under this title with re-
spect to any individual admitted to such facility after a date specified by
the Secretary.

‘‘(2) NOTICE.—The Secretary shall not make such a decision with respect to
a facility until the facility has had a reasonable opportunity, following the ini-
tial determination that it no longer or does not substantially meet the require-
ments for such a facility under this title, to correct its deficiencies, and, follow-
ing this period, has been given reasonable notice and opportunity for a hearing.
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‘‘(3) EFFECTIVENESS.—The Secretary’s decision to deny payment may be made
effective only after such notice to the public and to the facility as may be pro-
vided for by the Secretary, and its effectiveness shall terminate (A) when the
Secretary finds that the facility is in substantial compliance (or is making good
faith efforts to achieve substantial compliance) with the requirements for such
a facility under this title, or (B) in the case described in paragraph (1)(B), with
the end of the eleventh month following the month such decision is made effec-
tive, whichever occurs first. If a facility to which clause (B) of the previous sen-
tence applies still fails to substantially meet the provisions of the respective sec-
tion on the date specified in such clause, the Secretary shall terminate such fa-
cility’s certification for participation under this title effective with the first day
of the first month following the month specified in such clause.

‘‘(d) STATE-CERTIFIED FACILITY DEFINED.—In subsection (a), a ‘State-certified fa-
cility’ means a facility licensed or certified as a skilled nursing facility by the State
in which it is located, or a facility which otherwise meets the requirements applica-
ble to providers of nursing facility services under the State plan under title XIX or
the MediGrant program under title XXI.’’.

(c) CONFORMING AMENDMENTS.—(1) Section 1861(v)(1)(E) (42 U.S.C.
1395x(v)(1)(E)) is amended by striking the second sentence.

(2) Section 1864 (42 U.S.C. 1395aa) is amended by striking subsection (d).
(3) Section 1866(f)(1) (42 U.S.C. 1395cc(f)(1)) is amended by striking

‘‘1819(c)(2)(E),’’.
(4) Section 1883(f) (42 U.S.C. 1395tt(f)) is amended—

(A) in the second sentence, by striking ‘‘such a hospital’’ and inserting ‘‘a hos-
pital which enters into an agreement with the Secretary under this section’’;
and

(B) by striking the first sentence.
(d) EFFECTIVE DATE.—The amendments made by this section shall apply with re-

spect to cost reporting periods beginning on or after October 1, 1995.
SEC. 15527. MEDICAL REVIEW PROCESS.

In order to ensure that medicare beneficiaries are furnished appropriate extended
care services, the Secretary of Health and Human Services shall establish and im-
plement a thorough medical review process to examine the effects of the amend-
ments made by this part on the quality of extended care services furnished to medi-
care beneficiaries. In developing such a medical review process, the Secretary shall
place a particular emphasis on the quality of non-routine covered services for which
payment is made under section 1888A of the Social Security Act.
SEC. 15528. REPORT BY MEDICARE PAYMENT REVIEW COMMISSION.

Not later than October 1, 1997, the Medicare Payment Review Commission shall
submit to Congress a report on the system under which payment is made under the
medicare program for extended care services furnished by skilled nursing facilities,
and shall include in the report the following:

(1) An analysis of the effect of the methodology established under section
1888A of the Social Security Act (as added by section 15522) on the payments
for, and the quality of, extended care services under the medicare program.

(2) An analysis of the advisability of determining the amount of payment for
covered non-routine services of facilities (as described in such section) on the
basis of the amounts paid for such services when furnished by suppliers under
part B of the medicare program.

(3) An analysis of the desirability of maintaining separate limits for hospital-
based and freestanding facilities in the costs of extended care services recog-
nized as reasonable under the medicare program.

(4) An analysis of the quality of services furnished by skilled nursing facili-
ties.

(5) An analysis of the adequacy of the process and standards used to provide
exceptions to the limits described in paragraph (3).

SEC. 15529. EFFECTIVE DATE.

Except as otherwise provided in this part, the amendments made by this part
shall apply to services furnished during cost reporting periods (or portions of cost
reporting periods) beginning on or after October 1, 1996.



85

Subtitle G—Provisions Relating to Medicare Part
B

PART 1—PAYMENT REFORMS

SEC. 15601. PAYMENTS FOR PHYSICIANS’ SERVICES.

(a) REPLACEMENT OF VOLUME PERFORMANCE STANDARD WITH SUSTAINABLE
GROWTH RATE.—Section 1848(f) (42 U.S.C. 1395w–4(f)) is amended to read as fol-
lows:

‘‘(f) SUSTAINABLE GROWTH RATE.—
‘‘(1) SPECIFICATION OF GROWTH RATE.—

‘‘(A) FISCAL YEAR 1996.—The sustainable growth rate for all physicians’
services for fiscal year 1996 shall be equal to the product of—

‘‘(i) 1 plus the Secretary’s estimate of the percentage change in the
medicare economic index for 1996 (described in the fourth sentence of
section 1842(b)(3)) (divided by 100),

‘‘(ii) 1 plus the Secretary’s estimate of the percentage change (divided
by 100) in the average number of individuals enrolled under this part
(other than private plan enrollees) from fiscal year 1995 to fiscal year
1996,

‘‘(iii) 1 plus the Secretary’s estimate of the projected percentage
growth in real gross domestic product per capita (divided by 100) from
fiscal year 1995 to fiscal year 1996, plus 2 percentage points, and

‘‘(iv) 1 plus the Secretary’s estimate of the percentage change (divided
by 100) in expenditures for all physicians’ services in fiscal year 1996
(compared with fiscal year 1995) which will result from changes in law,
determined without taking into account estimated changes in expendi-
tures due to changes in the volume and intensity of physicians’ services
or changes in expenditures resulting from changes in the update to the
conversion factor under subsection (d),

minus 1 and multiplied by 100.
‘‘(B) SUBSEQUENT FISCAL YEARS.—The sustainable growth rate for all phy-

sicians’ services for fiscal year 1997 and each subsequent fiscal year shall
be equal to the product of—

‘‘(i) 1 plus the Secretary’s estimate of the percentage change in the
medicare economic index for the fiscal year involved (described in the
fourth sentence of section 1842(b)(3)) (divided by 100),

‘‘(ii) 1 plus the Secretary’s estimate of the percentage change (divided
by 100) in the average number of individuals enrolled under this part
(other than private plan enrollees) from the previous fiscal year to the
fiscal year involved,

‘‘(iii) 1 plus the Secretary’s estimate of the projected percentage
growth in real gross domestic product per capita (divided by 100) from
the previous fiscal year to the fiscal year involved, plus 2 percentage
points, and

‘‘(iv) 1 plus the Secretary’s estimate of the percentage change (divided
by 100) in expenditures for all physicians’ services in the fiscal year
(compared with the previous fiscal year) which will result from changes
in law (including changes made by the Secretary in response to section
1895), determined without taking into account estimated changes in ex-
penditures due to changes in the volume and intensity of physicians’
services or changes in expenditures resulting from changes in the up-
date to the conversion factor under subsection (d)(3),

minus 1 and multiplied by 100.
‘‘(2) EXCLUSION OF SERVICES FURNISHED TO PRIVATE PLAN ENROLLEES.—In this

subsection, the term ‘physicians’ services’ with respect to a fiscal year does not
include services furnished to an individual enrolled under this part who has
elected to receive benefits under this title for the fiscal year through a
MedicarePlus product offered under part C or through enrollment with an eligi-
ble organization with a risk-sharing contract under section 1876.’’.

(b) ESTABLISHING UPDATE TO CONVERSION FACTOR TO MATCH SPENDING UNDER
SUSTAINABLE GROWTH RATE.—

(1) IN GENERAL.—Section 1848(d) (42 U.S.C. 1395w–4(d)) is amended—
(A) by striking paragraph (2);
(B) by amending paragraph (3) to read as follows:

‘‘(3) UPDATE.—
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‘‘(A) IN GENERAL.—Subject to subparagraph (E), for purposes of this sec-
tion the update for a year (beginning with 1997) is equal to the product of—

‘‘(i) 1 plus the Secretary’s estimate of the percentage increase in the
medicare economic index (described in the fourth sentence of section
1842(b)(3)) for the year (divided by 100), and

‘‘(ii) 1 plus the Secretary’s estimate of the update adjustment factor
for the year (divided by 100),

minus 1 and multiplied by 100.
‘‘(B) UPDATE ADJUSTMENT FACTOR.—The ‘update adjustment factor’ for a

year is equal to the quotient of—
‘‘(i) the difference between (I) the sum of the allowed expenditures for

physicians’ services furnished during each of the years 1995 through
the year involved and (II) the sum of the amount of actual expenditures
for physicians’ services furnished during each of the years 1995 through
the previous year; divided by

‘‘(ii) the Secretary’s estimate of allowed expenditures for physicians’
services furnished during the year.

‘‘(C) DETERMINATION OF ALLOWED EXPENDITURES.—For purposes of sub-
paragraph (B), allowed expenditures for physicians’ services shall be deter-
mined as follows (as estimated by the Secretary):

‘‘(i) In the case of allowed expenditures for 1995, such expenditures
shall be equal to actual expenditures for services furnished during the
12-month period ending with June of 1995.

‘‘(ii) In the case of allowed expenditures for 1996 and each subse-
quent year, such expenditures shall be equal to allowed expenditures
for the previous year, increased by the sustainable growth rate under
subsection (f) for the fiscal year which begins during the year.

‘‘(D) DETERMINATION OF ACTUAL EXPENDITURES.—For purposes of sub-
paragraph (B), the amount of actual expenditures for physicians’ services
furnished during a year shall be equal to the amount of expenditures for
such services during the 12-month period ending with June of the previous
year.

‘‘(E) RESTRICTION ON VARIATION FROM MEDICARE ECONOMIC INDEX.—Not-
withstanding the amount of the update adjustment factor determined under
subparagraph (B) for a year, the update in the conversion factor under this
paragraph for the year may not be—

‘‘(i) greater than 103 percent of 1 plus the Secretary’s estimate of the
percentage increase in the medicare economic index (described in the
fourth sentence of section 1842(b)(3)) for the year (divided by 100); or

‘‘(ii) except as required to carry out section 1895, less than 93 percent
of 1 plus the Secretary’s estimate of the percentage increase in the
medicare economic index (described in the fourth sentence of section
1842(b)(3)) for the year (divided by 100).’’; and

(C) by adding at the end the following new paragraph:
‘‘(4) REPORTING REQUIREMENTS.—

‘‘(A) IN GENERAL.—Not later than November 1 of each year (beginning
with 1996), the Secretary shall transmit to the Congress a report that de-
scribes the update in the conversion factor for physicians’ services (as de-
fined in subsection (f)(3)(A)) in the following year.

‘‘(B) COMMISSION REVIEW.—The Medicare Payment Review Commission
shall review the report submitted under subparagraph (A) for a year and
shall submit to the Congress, by not later than December 1 of the year, a
report containing its analysis of the conversion factor for the following
year.’’.

(2) EFFECTIVE DATE.—The amendments made by this subsection shall apply
to physicians’ services furnished on or after January 1, 1997.

(c) ESTABLISHMENT OF SINGLE CONVERSION FACTOR FOR 1996.—
(1) IN GENERAL.—Section 1848(d)(1) (42 U.S.C. 1395w–4(d)(1)) is amended—

(A) by redesignating subparagraph (C) as subparagraph (D); and
(B) by inserting after subparagraph (B) the following new subparagraph:
‘‘(C) SPECIAL RULE FOR 1996.—For 1996, the conversion factor under this

subsection shall be $34.60 for all physicians’ services.’’.
(2) CONFORMING AMENDMENTS.—Section 1848 (42 U.S.C. 1395w–4), as amend-

ed by paragraph (1), is amended—
(A) by striking ‘‘(or factors)’’ each place it appears in subsection (d)(1)(A)

and (d)(1)(D)(ii);
(B) in subsection (d)(1)(A), by striking ‘‘or updates’’;
(C) in subsection (d)(1)(D)(ii), by striking ‘‘(or updates)’’; and
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(D) in subsection (i)(1)(C), by striking ‘‘conversion factors’’ and inserting
‘‘the conversion factor’’.

SEC. 15602. ELIMINATION OF FORMULA-DRIVEN OVERPAYMENTS FOR CERTAIN OUTPATIENT
HOSPITAL SERVICES.

(a) AMBULATORY SURGICAL CENTER PROCEDURES.—Section 1833(i)(3)(B)(i)(II) (42
U.S.C. 1395l(i)(3)(B)(i)(II)) is amended—

(1) by striking ‘‘of 80 percent’’; and
(2) by striking the period at the end and inserting the following: ‘‘, less the

amount a provider may charge as described in clause (ii) of section
1866(a)(2)(A).’’.

(b) RADIOLOGY SERVICES AND DIAGNOSTIC PROCEDURES.—Section
1833(n)(1)(B)(i)(II) (42 U.S.C. 1395l(n)(1)(B)(i)(II)) is amended—

(1) by striking ‘‘of 80 percent’’; and
(2) by striking the period at the end and inserting the following: ‘‘, less the

amount a provider may charge as described in clause (ii) of section
1866(a)(2)(A).’’.

(c) EFFECTIVE DATE.—The amendments made by this section shall apply to serv-
ices furnished during portions of cost reporting periods occurring on or after October
1, 1995.
SEC. 15603. REDUCTION IN UPDATES TO PAYMENT AMOUNTS FOR DURABLE MEDICAL EQUIP-

MENT.

(a) IN GENERAL.—
(1) FREEZE IN UPDATE FOR COVERED ITEMS.—Section 1834(a)(14) (42 U.S.C.

1395m(a)(14)) is amended—
(A) by striking ‘‘and’’ at the end of subparagraph (A);
(B) in subparagraph (B)—

(i) by striking ‘‘a subsequent year’’ and inserting ‘‘1993, 1994, and
1995’’, and

(ii) by striking the period at the end and inserting a semicolon; and
(C) by adding at the end the following:
‘‘(C) for each of the years 1996 through 2002, 0 percentage points; and
‘‘(D) for a subsequent year, the percentage increase in the consumer price

index for all urban consumers (U.S. urban average) for the 12-month period
ending with June of the previous year.’’.

(2) UPDATE FOR ORTHOTICS AND PROSTHETICS.—Section 1834(h)(4)(A) (42
U.S.C. 1395m(h)(4)(A)) is amended—

(A) by striking ‘‘and’’ at the end of clause (iii);
(B) by redesignating clause (iv) as clause (v); and
(C) by inserting after clause (iii) the following new clause:

‘‘(iv) for each of the years 1996 through 2002, 1 percent, and’’.
(b) OXYGEN AND OXYGEN EQUIPMENT.—Section 1834(a)(9)(C) (42 U.S.C.

1395m(a)(9)(C)) is amended—
(1) by striking ‘‘and’’ at the end of clause (iii);
(2) in clause (iv)—

(A) by striking ‘‘a subsequent year’’ and inserting ‘‘1993, 1994, and 1995’’,
and

(B) by striking the period at the end and inserting a semicolon; and
(3) by adding at the end the following new clauses:

‘‘(v) in 1996, is 80 percent of the national limited monthly payment
rate computed under subparagraph (B) for the item for the year; and

‘‘(vi) in a subsequent year, is the national limited monthly payment
rate computed under subparagraph (B) for the item for the year.’’.

SEC. 15604. REDUCTION IN UPDATES TO PAYMENT AMOUNTS FOR CLINICAL DIAGNOSTIC
LABORATORY TESTS.

(a) CHANGE IN UPDATE.—Section 1833(h)(2)(A)(ii)(IV) (42 U.S.C.
1395l(h)(2)(A)(ii)(IV)) is amended by striking ‘‘1994 and 1995’’ and inserting ‘‘1994
through 2002’’.

(b) LOWERING CAP ON PAYMENT AMOUNTS.—Section 1833(h)(4)(B) (42 U.S.C.
1395l(h)(4)(B)) is amended—

(1) in clause (vi), by striking ‘‘and’’ at the end;
(2) in clause (vii)—

(A) by inserting ‘‘and before January 1, 1997,’’ after ‘‘1995,’’, and
(B) by striking the period at the end and inserting ‘‘, and’’; and

(3) by adding at the end the following new clause:
‘‘(viii) after December 31, 1996, is equal to 65 percent of such median.’’.
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SEC. 15605. EXTENSION OF REDUCTIONS IN PAYMENTS FOR COSTS OF HOSPITAL OUT-
PATIENT SERVICES.

(a) REDUCTION IN PAYMENTS FOR CAPITAL-RELATED COSTS.—Section
1861(v)(1)(S)(ii)(I) (42 U.S.C. 1395x(v)(1)(S)(ii)(I)) is amended by striking ‘‘through
1998’’ and inserting ‘‘through 2002’’.

(b) REDUCTION IN PAYMENTS FOR OTHER COSTS.—Section 1861(v)(1)(S)(ii)(II) (42
U.S.C. 1395x(v)(1)(S)(ii)(II)) is amended by striking ‘‘through 1998’’ and inserting
‘‘through 2002’’.
SEC. 15606. FREEZE IN PAYMENTS FOR AMBULATORY SURGICAL CENTER SERVICES.

The Secretary of Health and Human Services shall not provide for any inflation
update in the payment amounts under subparagraphs (A) and (B) of section
1833(i)(2) of the Social Security Act for any of the fiscal years 1996 through 2002.
SEC. 15607. RURAL EMERGENCY ACCESS CARE HOSPITALS.

(a) COVERAGE UNDER PART B.—Section 1832(a)(2) (42 U.S.C. 1395k(a)(2)) is
amended—

(1) by striking ‘‘and’’ at the end of subparagraph (I);
(2) by striking the period at the end of subparagraph (J) and inserting ‘‘; and’’;

and
(3) by adding at the end the following new subparagraph:

‘‘(K) rural emergency access care hospital services (as defined in section
1861(oo)(2)).’’.

(b) PAYMENT BASED ON PAYMENT FOR OUTPATIENT RURAL PRIMARY CARE HOS-
PITAL SERVICES.—

(1) IN GENERAL.—Section 1833(a)(6) (42 U.S.C. 1395l(a)(6)) is amended by
striking ‘‘services,’’ and inserting ‘‘services and rural emergency access care hos-
pital services,’’.

(2) PAYMENT METHODOLOGY DESCRIBED.—Section 1834(g) (42 U.S.C. 1395m(g))
is amended—

(A) in the heading, by striking ‘‘SERVICES’’ and inserting ‘‘SERVICES AND
RURAL EMERGENCY ACCESS CARE HOSPITAL SERVICES’’; and

(B) by adding at the end the following new sentence: ‘‘The amount of pay-
ment for rural emergency access care hospital services provided during a
year shall be determined using the applicable method provided under this
subsection for determining payment for outpatient rural primary care hos-
pital services during the year.’’.

(c) EFFECTIVE DATE.—The amendments made by this section shall apply to serv-
ices furnished on or after October 1, 1995.

PART 2—PART B PREMIUM

SEC. 15611. EXTENSION OF PART B PREMIUM.

(a) IN GENERAL.—Section 1839(e)(1) (42 U.S.C. 1395r(e)(1)) is amended—
(1) in subparagraph (A)—

(A) by striking ‘‘and prior to January 1999’’, and
(B) by inserting ‘‘(or, if higher, the percent described in subparagraph

(C))’’ after ‘‘50 percent’’; and
(2) by adding at the end the following new subparagraph:

‘‘(C) For purposes of subparagraph (A), the percent described in this subparagraph
is the ratio (expressed as a percentage) of the monthly premium established under
this section for months in 1995 to the monthly actuarial rate for enrollees age 65
and over applicable to such months (as specified in the most recent report of the
Board of Trustees of the Federal Supplementary Medical Insurance Trust Fund pub-
lished prior to the date of the enactment of the Medicare Preservation Act of 1995).’’.

(b) EFFECTIVE DATE.—The amendments made by subsection (a) apply to pre-
miums for months beginning with January 1996.
SEC. 15612. INCOME-RELATED REDUCTION IN MEDICARE SUBSIDY.

(a) IN GENERAL.—Section 1839 (42 U.S.C. 1395r) is amended by adding at the end
the following:

‘‘(h)(1) Notwithstanding the previous subsections of this section, in the case of an
individual whose modified adjusted gross income for a taxable year ending with or
within a calendar year (as initially determined by the Secretary in accordance with
paragraph (3)) exceeds the threshold amount described in paragraph (4), the Sec-
retary shall increase the amount of the monthly premium for months in the cal-
endar year by an amount equal to the difference between—
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‘‘(A) 200 percent of the monthly actuarial rate for enrollees age 65 and over
as determined under subsection (a)(1) for that calendar year; and

‘‘(B) the total of the monthly premiums paid by the individual under this sec-
tion (determined without regard to subsection (b)) during such calendar year.

‘‘(2) In the case of an individual described in paragraph (1) whose modified ad-
justed gross exceeds the threshold amount by less than $25,000, the amount of the
increase in the monthly premium applicable under paragraph (1) shall be an
amount which bears the same ratio to the amount of the increase described in para-
graph (1) (determined without regard to this paragraph) as such excess bears to
$25,000. In the case of a joint return filed under section 6013 of the Internal Reve-
nue Code of 1986 by spouses both of whom are enrolled under this part, the pre-
vious sentence shall be applied by substituting ‘$50,000’ for ‘$25,000’. The preceding
provisions of this paragraph shall not apply to any individual whose threshold
amount is zero.

‘‘(3) The Secretary shall make an initial determination of the amount of an indi-
vidual’s adjusted gross income for a taxable year ending with or within a calendar
year for purposes of this subsection as follows:

‘‘(A) Not later than October 1 of the year preceding the year, the Secretary
shall provide notice to each individual whom the Secretary finds (on the basis
of the individual’s actual adjusted gross income for the most recent taxable year
for which such information is available or other information provided to the Sec-
retary by the Secretary of the Treasury) will be subject to an increase under
this subsection that the individual will be subject to such an increase, and shall
include in such notice the Secretary’s estimate of the individual’s adjusted gross
income for the year.

‘‘(B) If, during the 30-day period beginning on the date notice is provided to
an individual under subparagraph (A), the individual provides the Secretary
with information on the individual’s anticipated adjusted gross income for the
year, the amount initially determined by the Secretary under this paragraph
with respect to the individual shall be based on the information provided by the
individual.

‘‘(C) If an individual does not provide the Secretary with information under
subparagraph (B), the amount initially determined by the Secretary under this
paragraph with respect to the individual shall be the amount included in the
notice provided to the individual under subparagraph (A).

‘‘(4)(A) If the Secretary determines (on the basis of final information provided by
the Secretary of the Treasury) that the amount of an individual’s actual adjusted
gross income for a taxable year ending with or within a calendar year is less than
or greater than the amount initially determined by the Secretary under paragraph
(3), the Secretary shall increase or decrease the amount of the individual’s monthly
premium under this section (as the case may be) for months during the following
calendar year by an amount equal to 1⁄12 of the difference between—

‘‘(i) the total amount of all monthly premiums paid by the individual under
this section during the previous calendar year; and

‘‘(ii) the total amount of all such premiums which would have been paid by
the individual during the previous calendar year if the amount of the individ-
ual’s adjusted gross income initially determined under paragraph (3) were equal
to the actual amount of the individual’s adjusted gross income determined
under this paragraph.

‘‘(B) In the case of an individual who is not enrolled under this part for any cal-
endar year for which the individual’s monthly premium under this section for
months during the year would be increased pursuant to subparagraph (A) if the in-
dividual were enrolled under this part for the year, the Secretary may take such
steps as the Secretary considers appropriate to recover from the individual the total
amount by which the individual’s monthly premium for months during the year
would have been increased under subparagraph (A) if the individual were enrolled
under this part for the year.

‘‘(C) In the case of a deceased individual for whom the amount of the monthly pre-
mium under this section for months in a year would have been decreased pursuant
to subparagraph (A) if the individual were not deceased, the Secretary shall make
a payment to the individual’s surviving spouse (or, in the case of an individual who
does not have a surviving spouse, to the individual’s estate) in an amount equal to
the difference between—

‘‘(i) the total amount by which the individual’s premium would have been de-
creased for all months during the year pursuant to subparagraph (A); and

‘‘(ii) the amount (if any) by which the individual’s premium was decreased for
months during the year pursuant to subparagraph (A).

‘‘(5) In this subsection, the following definitions apply:
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‘‘(A) The term ‘modified adjusted gross income’ means, with respect to an indi-
vidual for a taxable year, the individual’s adjusted gross income under the In-
ternal Revenue Code of 1986—

‘‘(i) determined without regard to sections 135, 911, 931, and 933 of such
Code, and

‘‘(ii) increased by the amount of interest received or accrued by the indi-
vidual during the taxable year which is exempt from tax under such Code.

‘‘(B) The term ‘threshold amount’ means—
‘‘(i) except as otherwise provided in this paragraph, $75,000,
‘‘(ii) $125,000, in the case of a joint return, and
‘‘(iii) zero in the case of a taxpayer who—

‘‘(I) is married at the close of the taxable year but does not file a joint
return for such year, and

‘‘(II) does not live apart from his spouse at all times during the tax-
able year.’’.

(b) CONFORMING AMENDMENT.—Section 1839(f) (42 U.S.C. 1395r(f)) is amended by
striking ‘‘if an individual’’ and inserting the following: ‘‘if an individual (other than
an individual subject to an increase in the monthly premium under this section pur-
suant to subsection (h))’’.

(c) REPORTING REQUIREMENTS FOR SECRETARY OF THE TREASURY.—Notwithstand-
ing section 6103 of the Internal Revenue Code of 1986, the Secretary of the Treas-
ury shall provide, at the request of the Secretary of Health and Human Services,
such information (at such times and in such form as the Secretary of Health and
Human Services may require) as is necessary for the Secretary of Health and
Human Services to carry out section 1839(h) of the Social Security Act (as added
by subsection (a)).

(d) EFFECTIVE DATE.—The amendments made by subsections (a) and (b) shall
apply to the monthly premium under section 1839 of the Social Security Act for
months beginning with January 1997.

PART 3—ADMINISTRATIVE SIMPLIFICATION FOR
LABORATORY SERVICES

SEC. 15621. ADMINISTRATIVE SIMPLIFICATION FOR LABORATORY SERVICES.

(a) IN GENERAL.—Not later than 1 year after the date of the enactment of this
Act, the Secretary of Health and Human Services (in accordance with the process
described in subsection (b)) shall adopt uniform coverage, administration, and pay-
ment policies for clinical diagnostic laboratory tests under part B of the medicare
program.

(b) PROCESS FOR ADOPTION OF POLICIES.—The Secretary shall adopt uniform poli-
cies under subsection (a) in accordance with the following process:

(1) The Secretary shall select from carriers with whom the Secretary has a
contract under part B during 1995 15 medical directors, who will meet and de-
velop recommendations for such uniform policies. The medical directors selected
shall represent various geographic areas and have a varied range of experience
in relevant medical fields, including pathology and clinical laboratory practice.

(2) The medical directors selected under paragraph (1) shall consult with
independent experts in each major discipline of clinical laboratory medicine, in-
cluding clinical laboratory personnel, bioanalysts, pathologists, and practicing
physicians. The medical directors shall also solicit comments from other individ-
uals and groups who wish to participate, including consumers and other af-
fected parties. This process shall be conducted as a negotiated rulemaking
under title 5, United States Code.

(3) Under the negotiated rulemaking, the recommendations for uniform poli-
cies shall be designed to simplify and reduce unnecessary administrative bur-
dens in connection with the following:

(A) Beneficiary information required to be submitted with each claim.
(B) Physicians’ obligations regarding documentation requirements and

recordkeeping.
(C) Procedures for filing claims and for providing remittances by elec-

tronic media.
(D) The performance of post-payment review of test claims.
(E) The prohibition of the documentation of medical necessity except

when determined to be appropriate after identification of aberrant utiliza-
tion pattern through focused medical review.

(F) Beneficiary responsibility for payment.
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(4) During the pendency of the adoption by the Secretary of the uniform poli-
cies, fiscal intermediaries and carriers under the medicare program may not im-
plement any new requirement relating to the submission of a claim for clinical
diagnostic laboratory tests retroactive to January 1, 1995, and carriers may not
initiate any new coverage, administrative, or payment policy unless the policy
promotes the goal of administrative simplification of requirements imposed on
clinical laboratories in accordance with the Secretary’s promulgation of the ne-
gotiated rulemaking.

(5) Not later than 6 months after the date of the enactment of this Act, the
medical directors shall submit their recommendations to the Secretary, and the
Secretary shall publish the recommendations and solicit public comment using
negotiated rulemaking in accordance with title 5, United States Code. The Sec-
retary shall publish final uniform policies for coverage, administration, and pay-
ment of claims for clinical diagnostic laboratory tests, effective after the expira-
tion of the 180-day period which begins on the date of publication.

(6) After the publication of the final uniform policies, the Secretary shall im-
plement identical uniform documentation and processing policies for all clinical
diagnostic laboratory tests paid under the medicare program through fiscal
intermediaries or carriers.

(c) OPTIONAL SELECTION OF SINGLE CARRIER.—Effective for claims submitted after
the expiration of the 90-day period which begins on the date of the enactment of
this Act, an independent laboratory may select a single carrier for the processing
of all of its claims for payment under part B of the medicare program, without re-
gard to the location where the laboratory or the patient or provider involved resides
or conducts business. Such election of a single carrier shall be made by the clinical
laboratory and an agreement made between the carrier and the laboratory shall be
forwarded to the Secretary of Health and Human Services. Nothing in this sub-
section shall be construed to require a laboratory to select a single carrier under
this subsection.

PART 4—COVERAGE OF CERTAIN ANTI-NAUSEA DRUGS

SEC. 15631. COVERAGE OF ORAL ANTI-NAUSEA DRUGS UNDER CHEMOTHERAPEUTIC REGI-
MEN.

Section 1861(s)(2) (42 U.S.C. 1395x(s)(2)) is amended—
(1) by striking ‘‘and’’ at the end of subparagraphs (N) and (O);
(2) in subparagraph (Q), by adding ‘‘and’’ at the end; and
(3) by adding at the end the following new subparagraph:
‘‘(R) an oral drug (which is approved by the Federal Food and Drug Adminis-

tration) prescribed for use as an anti-emetic used as part of an anticancer
chemotherapeutic regimen, if the drug is prescribed or dispensed—

‘‘(i) for use not later than 12 hours after the administration of the
anticancer chemotherapeutic agent; and

‘‘(ii) as a substitute for any other anti-emetic therapy which would other-
wise be administered intravenously.’’.

SEC. 15632. EFFECTIVE DATE.

The amendments made by this part shall apply to items and services furnished
on or after January 1, 1996.

PART 5—COVERAGE OF CERTAIN SERVICES ORDERED
OR REFERRED BY CHIROPRACTORS

SEC. 15641. COVERAGE OF CERTAIN SERVICES ORDERED OR REFERRED BY CHIROPRACTORS.

(a) CLARIFYING THAT CHIROPRACTORS MAY ORDER, AND REFER PATIENTS TO
OTHER PRACTITIONERS FOR, X-RAYS.—Section 1861(r)(5) (42 U.S.C. 1395x(r)(5)) is
amended by striking the period at the end and inserting the following: ‘‘, and for
the ordering or referral of diagnostic X-ray tests under subsection (s)(3) which are
not furnished by the chiropractor and for which payment may otherwise be made
under this title.’’.

(b) BUDGET NEUTRALITY ADJUSTMENT.—Notwithstanding any other provision of
law, for each year (beginning with 1996), the Secretary shall reduce the amount of
payments under section 1833 of the Social Security Act with respect to services fur-
nished by chiropractors by such uniform percentage as the Secretary determines to
be required to assure that the amendment made by subsection (a) does not result
in expenditures under title XVIII of such Act in the year that exceed the amount
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of such expenditures that would have been made in such year if such amendment
had not been made.

(c) EFFECTIVE DATE.—The amendments made by subsection (a) shall apply to
items and services furnished on or after January 1, 1996.

Subtitle H—Provisions Relating to Medicare Parts
A and B

PART 1—PAYMENTS FOR HOME HEALTH SERVICES

SEC. 15701. PAYMENT FOR HOME HEALTH SERVICES.

(a) IN GENERAL.—Title XVIII (42 U.S.C. 1395 et seq.), as amended by section
15106, is amended by adding at the end the following new section:

‘‘PAYMENT FOR HOME HEALTH SERVICES

‘‘SEC. 1894. (a) IN GENERAL.—
‘‘(1) PER VISIT PAYMENTS.—Subject to subsection (c), the Secretary shall make

per visit payments beginning with fiscal year 1997 to a home health agency in
accordance with this section for each type of home health service described in
paragraph (2) furnished to an individual who at the time the service is fur-
nished is under a plan of care by the home health agency under this title (with-
out regard to whether or not the item or service was furnished by the agency
or by others under arrangement with them made by the agency, or otherwise).

‘‘(2) TYPES OF SERVICES.—The types of home health services described in this
paragraph are the following:

‘‘(A) Part-time or intermittent nursing care provided by or under the su-
pervision of a registered professional nurse.

‘‘(B) Physical therapy.
‘‘(C) Occupational therapy.
‘‘(D) Speech-language pathology services.
‘‘(E) Medical social services under the direction of a physician.
‘‘(F) To the extent permitted in regulations, part-time or intermittent

services of a home health aide who has successfully completed a training
program approved by the Secretary.

‘‘(b) ESTABLISHMENT OF PER VISIT RATE FOR EACH TYPE OF SERVICES.—
‘‘(1) IN GENERAL.—The Secretary shall, subject to paragraph (3), establish a

per visit payment rate for a home health agency in an area for each type of
home health service described in subsection (a)(2). Such rate shall be equal to
the national per visit payment rate determined under paragraph (2) for each
such type, except that the labor-related portion of such rate shall be adjusted
by the area wage index applicable under section 1886(d)(3)(E) for the area in
which the agency is located (as determined without regard to any reclassifica-
tion of the area under section 1886(d)(8)(B) or a decision of the Medicare Geo-
graphic Classification Review Board or the Secretary under section 1886(d)(10)
for cost reporting periods beginning after October 1, 1995).

‘‘(2) NATIONAL PER VISIT PAYMENT RATE.—The national per visit payment rate
for each type of service described in subsection (a)(2)—

‘‘(A) for fiscal year 1997, is an amount equal to the national average
amount paid per visit under this title to home health agencies for such type
of service during the most recent 12-month cost reporting period ending on
or before June 30, 1994, increased (in a compounded manner) by the home
health market basket percentage increase for fiscal years 1995, 1996, and
1997; and

‘‘(B) for each subsequent fiscal year, is an amount equal to the national
per visit payment rate in effect for the preceding fiscal year, increased by
the home health market basket percentage increase for such subsequent fis-
cal year minus 2 percentage points.

‘‘(3) REBASING OF RATES.—The Secretary shall provide for an update to the
national per visit payment rates under this subsection for cost reporting periods
beginning not later than the first day of the fifth fiscal year which begins after
fiscal year 1997, and not later than every 5 years thereafter, to reflect the most
recent available data.

‘‘(4) HOME HEALTH MARKET BASKET PERCENTAGE INCREASE.—For purposes of
this subsection, the term ‘home health market basket percentage increase’
means, with respect to a fiscal year, a percentage (estimated by the Secretary
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before the beginning of the fiscal year) determined and applied with respect to
the types of home health services described in subsection (a)(2) in the same
manner as the market basket percentage increase under section
1886(b)(3)(B)(iii) is determined and applied to inpatient hospital services for the
fiscal year.

‘‘(c) PER EPISODE LIMIT.—
‘‘(1) AGGREGATE LIMIT.—

‘‘(A) IN GENERAL.—Except as provided in paragraph (2), a home health
agency may not receive aggregate per visit payments under subsection (a)
for a fiscal year in excess of an amount equal to the sum of the following
products determined for each case-mix category for which the agency re-
ceives payments:

‘‘(i) The number of episodes of each case-mix category during the fis-
cal year; multiplied by

‘‘(ii) the per episode limit determined for such case-mix category for
such fiscal year.

‘‘(B) ESTABLISHMENT OF PER EPISODE LIMITS.—
‘‘(i) IN GENERAL.—The per episode limit for a fiscal year for any case-

mix category for the area in which a home health agency is located is
equal to—

‘‘(I) the mean number of visits for each type of home health serv-
ice described in subsection (a)(2) furnished during an episode of
such case-mix category in such area during fiscal year 1994, ad-
justed by the case-mix adjustment factor determined in clause (ii)
for the fiscal year involved; multiplied by

‘‘(II) the per visit payment rate established under subsection (b)
for such type of home health service for the fiscal year for which
the determination is being made.

‘‘(ii) CASE MIX ADJUSTMENT FACTOR.—For purposes of clause (i), the
case-mix adjustment factor for a year is the factor determined by the
Secretary to assure that aggregate payments for home health services
under this section during the year will not exceed the payment for such
services during the previous year as a result of changes in the number
and type of home health visits within case-mix categories over the pre-
vious year.

‘‘(iii) REBASING OF PER EPISODE AMOUNTS.—Beginning with fiscal year
1999 and every 2 years thereafter, the Secretary shall revise the mean
number of home health visits determined under clause (i)(I) for each
type of home health service visit described in subsection (a)(2) fur-
nished during an episode in a case-mix category to reflect the most re-
cently available data on the number of visits.

‘‘(iv) DETERMINATION OF APPLICABLE AREA.—For purposes of deter-
mining per episode limits under this subparagraph, the area in which
a home health agency is considered to be located shall be such area as
the Secretary finds appropriate for purposes of this subparagraph.

‘‘(C) CASE-MIX CATEGORY.—For purposes of this paragraph, the term ‘case-
mix category’ means each of the 18 case-mix categories established under
the Phase II Home Health Agency Prospective Payment Demonstration
Project conducted by the Health Care Financing Administration. The Sec-
retary may develop an alternate methodology for determining case-mix cat-
egories.

‘‘(D) EPISODE.—
‘‘(i) IN GENERAL.—For purposes of this paragraph, the term ‘episode’

means the continuous 120-day period that—
‘‘(I) begins on the date of an individual’s first visit for a type of

home health service described in subsection (a)(2) for a case-mix
category, and

‘‘(II) is immediately preceded by a 60-day period in which the in-
dividual did not receive visits for a type of home health service de-
scribed in subsection (a)(2).

‘‘(ii) TREATMENT OF EPISODES SPANNING COST REPORTING PERIODS.—
The Secretary shall provide for such rules as the Secretary considers
appropriate regarding the treatment of episodes under this paragraph
which begin during a cost reporting period and end in a subsequent
cost reporting period.

‘‘(E) EXEMPTIONS AND EXCEPTIONS.—The Secretary may provide for ex-
emptions and exceptions to the limits established under this paragraph for
a fiscal year as the Secretary deems appropriate, to the extent such exemp-
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tions and exceptions do not result in greater payments under this section
than the exemptions and exceptions provided under section 1861(v)(1)(L)(ii)
in fiscal year 1994, increased by the home health market basket percentage
increase for the fiscal year involved (as defined in subsection (b)(4)).

‘‘(2) RECONCILIATION OF AMOUNTS.—
‘‘(A) OVERPAYMENTS TO HOME HEALTH AGENCIES.—Subject to subpara-

graph (B), if a home health agency has received aggregate per visit pay-
ments under subsection (a) for a fiscal year in excess of the amount deter-
mined under paragraph (1) with respect to such home health agency for
such fiscal year, the Secretary shall reduce payments under this section to
the home health agency in the following fiscal year in such manner as the
Secretary considers appropriate (including on an installment basis) to re-
capture the amount of such excess.

‘‘(B) EXCEPTION FOR HOME HEALTH SERVICES FURNISHED OVER A PERIOD
GREATER THAN 165 DAYS.—

‘‘(i) IN GENERAL.—For purposes of subparagraph (A), the amount of
aggregate per visit payments determined under subsection (a) shall not
include payments for home health visits furnished to an individual on
or after a continuous period of more than 165 days after an individual
begins an episode described in subsection (c)(1)(D) (if such period is not
interrupted by the beginning of a new episode).

‘‘(ii) REQUIREMENT OF CERTIFICATION.—Clause (i) shall not apply if
the agency has not obtained a physician’s certification with respect to
the individual requiring such visits that includes a statement that the
individual requires such continued visits, the reason for the need for
such visits, and a description of such services furnished during such
visits.

‘‘(C) SHARE OF SAVINGS.—
‘‘(i) BONUS PAYMENTS.—If a home health agency has received aggre-

gate per visit payments under subsection (a) for a fiscal year in an
amount less than the amount determined under paragraph (1) with re-
spect to such home health agency for such fiscal year, the Secretary
shall pay such home health agency a bonus payment equal to 50 per-
cent of the difference between such amounts in the following fiscal
year, except that the bonus payment may not exceed 5 percent of the
aggregate per visit payments made to the agency for the year.

‘‘(ii) INSTALLMENT BONUS PAYMENTS.—The Secretary may make in-
stallment payments during a fiscal year to a home health agency based
on the estimated bonus payment that the agency would be eligible to
receive with respect to such fiscal year.

‘‘(d) MEDICAL REVIEW PROCESS.—The Secretary shall implement a medical review
process (with a particular emphasis on fiscal years 1997 and 1998) for the system
of payments described in this section that shall provide an assessment of the pat-
tern of care furnished to individuals receiving home health services for which pay-
ments are made under this section to ensure that such individuals receive appro-
priate home health services. Such review process shall focus on low-cost cases de-
scribed in subsection (e)(3) and cases described in subsection (c)(2)(B) and shall re-
quire recertification by intermediaries at 30, 60, 90, 120, and 165 days into an epi-
sode described in subsection (c)(1)(D).

‘‘(e) ADJUSTMENT OF PAYMENTS TO AVOID CIRCUMVENTION OF LIMITS.—
‘‘(1) IN GENERAL.—The Secretary shall provide for appropriate adjustments to

payments to home health agencies under this section to ensure that agencies
do not circumvent the purpose of this section by—

‘‘(A) discharging patients to another home health agency or similar pro-
vider;

‘‘(B) altering corporate structure or name to avoid being subject to this
section or for the purpose of increasing payments under this title; or

‘‘(C) undertaking other actions considered unnecessary for effective pa-
tient care and intended to achieve maximum payments under this title.

‘‘(2) TRACKING OF PATIENTS THAT SWITCH HOME HEALTH AGENCIES DURING EPI-
SODE.—

‘‘(A) DEVELOPMENT OF SYSTEM.—The Secretary shall develop a system
that tracks home health patients that receive home health services de-
scribed in subsection (a)(2) from more than 1 home health agency during
an episode described in subsection (c)(1)(D).

‘‘(B) ADJUSTMENT OF PAYMENTS.—The Secretary shall adjust payments
under this section to each home health agency that furnishes an individual
with a type of home health service described in subsection (a)(2) to ensure
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that aggregate payments on behalf of such individual during such episode
do not exceed the amount that would be paid under this section if the indi-
vidual received such services from a single home health agency.

‘‘(3) LOW-COST CASES.—The Secretary shall develop a system designed to ad-
just payments to a home health agency for a fiscal year to eliminate any in-
crease in growth of the percentage of low-cost episodes for which home health
services are furnished by the agency over such percentage determined for the
agency for the 12-month cost reporting period ending on June 30, 1994. The
Secretary shall define a low-cost episode in a manner that provides that a home
health agency has an incentive to be cost efficient in delivering home health
services and that the volume of such services does not increase as a result of
factors other than patient needs.

‘‘(f) REPORT BY MEDICARE PAYMENT REVIEW COMMISSION.—During the first 3
years in which payments are made under this section, the Medicare Payment Re-
view Commission shall annually submit a report to Congress on the effectiveness
of the payment methodology established under this section that shall include rec-
ommendations regarding the following:

‘‘(1) Case-mix and volume increases.
‘‘(2) Quality monitoring of home health agency practices.
‘‘(3) Whether a capitated payment for home care patients receiving care dur-

ing a continuous period exceeding 165 days is warranted.
‘‘(4) Whether public providers of service are adequately reimbursed.
‘‘(5) The adequacy of the exemptions and exceptions to the limits provided

under subsection (c)(1)(E).
‘‘(6) The appropriateness of the methods provided under this section to adjust

the per episode limits and annual payment updates to reflect changes in the
mix of services, number of visits, and assignment to case categories to reflect
changing patterns of home health care.

‘‘(7) The geographic areas used to determine the per episode limits.’’.
(b) PAYMENT FOR PROSTHETICS AND ORTHOTICS UNDER PART A.—Section 1814(k)

(42 U.S.C. 1395f(k)) is amended—
(1) by inserting ‘‘and prosthetics and orthotics’’ after ‘‘durable medical equip-

ment’’; and
(2) by inserting ‘‘and 1834(h), respectively’’ after ‘‘1834(a)(1)’’.

(c) CONFORMING AMENDMENTS.—
(1) PAYMENTS UNDER PART A.—Section 1814(b) (42 U.S.C. 1395f(b)), as amend-

ed by section 15522(b), is amended in the matter preceding paragraph (1) by
striking ‘‘1888 and 1888A’’ and inserting ‘‘1888, 1888A, and 1894’’.

(2) TREATMENT OF ITEMS AND SERVICES PAID UNDER PART B.—
(A) PAYMENTS UNDER PART B.—Section 1833(a)(2) (42 U.S.C. 1395l(a)(2))

is amended—
(i) by amending subparagraph (A) to read as follows:

‘‘(A) with respect to home health services—
‘‘(i) that are a type of home health service described in section

1894(a)(2), and which are furnished to an individual who (at the time
the item or service is furnished) is under a plan of care of a home
health agency, the amount determined under section 1894; or

‘‘(ii) that are not described in clause (i) (other than a covered
osteoporosis drug) (as defined in section 1861(kk)), the lesser of—

‘‘(I) the reasonable cost of such services, as determined under
section 1861(v), or

‘‘(II) the customary charges with respect to such services;’’.
(ii) by striking ‘‘and’’ at the end of subparagraph (E);
(iii) by adding ‘‘and’’ at the end of subparagraph (F); and
(iv) by adding at the end the following new subparagraph:

‘‘(G) with respect to items and services described in section 1861(s)(10)(A),
the lesser of—

‘‘(i) the reasonable cost of such services, as determined under section
1861(v), or

‘‘(ii) the customary charges with respect to such services,
or, if such services are furnished by a public provider of services, or by an-
other provider which demonstrates to the satisfaction of the Secretary that
a significant portion of its patients are low-income (and requests that pay-
ment be made under this provision), free of charge or at nominal charges
to the public, the amount determined in accordance with section
1814(b)(2);’’.

(B) REQUIRING PAYMENT FOR ALL ITEMS AND SERVICES TO BE MADE TO
AGENCY.—
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(i) IN GENERAL.—The first sentence of section 1842(b)(6) (42 U.S.C.
1395u(b)(6)), as amended by section 15525(a)(1), is amended—

(I) by striking ‘‘and (E)’’ and inserting ‘‘(E)’’; and
(II) by striking the period at the end and inserting the following:

‘‘, and (F) in the case of types of home health services described in
section 1894(a)(2) furnished to an individual who (at the time the
item or service is furnished) is under a plan of care of a home
health agency, payment shall be made to the agency (without re-
gard to whether or not the item or service was furnished by the
agency, by others under arrangement with them made by the agen-
cy, or otherwise).’’.

(ii) CONFORMING AMENDMENT.—Section 1832(a)(1) (42 U.S.C.
1395k(a)(1)), as amended by section 15525(a)(3), is amended by striking
‘‘section 1842(b)(6)(E);’’ and inserting ‘‘subparagraphs (E) and (F) of sec-
tion 1842(b)(6);’’.

(C) EXCLUSIONS FROM COVERAGE.—Section 1862(a) (42 U.S.C. 1395y(a)),
as amended by section 15525(a)(2), is amended—

(i) by striking ‘‘or’’ at the end of paragraph (15);
(ii) by striking the period at the end of paragraph (16) and inserting

‘‘; or’’; and
(iii) by adding at the end the following new paragraph:

‘‘(17) where such expenses are for home health services furnished to an indi-
vidual who is under a plan of care of the home health agency if the claim for
payment for such services is not submitted by the agency.’’.

(3) SUNSET OF REASONABLE COST LIMITATIONS.—Section 1861(v)(1)(L) (42
U.S.C. 1395x(v)(1)(L)) is amended by adding at the end the following new
clause:

‘‘(iv) This subparagraph shall apply only to services furnished by home health
agencies during cost reporting periods ending on or before September 30, 1996.’’.

(d) EFFECTIVE DATE.—The amendments made by this section shall apply to cost
reporting periods beginning on or after October 1, 1996.
SEC. 15702. MAINTAINING SAVINGS RESULTING FROM TEMPORARY FREEZE ON PAYMENT IN-

CREASES FOR HOME HEALTH SERVICES.

(a) BASING UPDATES TO PER VISIT COST LIMITS ON LIMITS FOR FISCAL YEAR
1993.—Section 1861(v)(1)(L)(iii) (42 U.S.C. 1395x(v)(1)(L)(iii)) is amended by adding
at the end the following sentence: ‘‘In establishing limits under this subparagraph,
the Secretary may not take into account any changes in the costs of the provision
of services furnished by home health agencies with respect to cost reporting periods
which began on or after July 1, 1994, and before July 1, 1996.’’.

(b) NO EXCEPTIONS PERMITTED BASED ON AMENDMENT.—The Secretary of Health
and Human Services shall not consider the amendment made by subsection (a) in
making any exemptions and exceptions pursuant to section 1861(v)(1)(L)(ii) of the
Social Security Act.
SEC. 15703. EXTENSION OF WAIVER OF PRESUMPTION OF LACK OF KNOWLEDGE OF EXCLU-

SION FROM COVERAGE FOR HOME HEALTH AGENCIES.

Section 9305(g)(3) of OBRA–1986, as amended by section 426(d) of the Medicare
Catastrophic Coverage Act of 1988 and section 4207(b)(3) of OBRA–1990 (as renum-
bered by section 160(d)(4) of the Social Security Act Amendments of 1994), is
amended by striking ‘‘December 31, 1995’’ and inserting ‘‘September 30, 1996’’.
SEC. 15704. STUDY OF COVERAGE OF SERVICES OF CHRISTIAN SCIENCE PROVIDERS.

(a) STUDY.—The Secretary of Health and Human Services shall conduct a study
of the feasibility and desirability of providing for coverage under the medicare pro-
gram of home health services furnished by Christian Science providers who meet
applicable requirements of the First Church of Christ, Scientist, Boston, Massachu-
setts.

(b) REPORT.—Not later than July 1, 1996, the Secretary shall submit a report to
Congress on the study conducted under subsection (a), and (to the extent the report
includes recommendations for coverage under the medicare program of home health
services furnished by Christian Science providers) shall include in the report rec-
ommendations regarding appropriate criteria for the certification of such providers
and an appropriate methodology for making payments under the medicare program
for such services.
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PART 2—MEDICARE SECONDARY PAYER
IMPROVEMENTS

SEC. 15711. EXTENSION AND EXPANSION OF EXISTING REQUIREMENTS.

(a) DATA MATCH.—
(1) Section 1862(b)(5)(C) (42 U.S.C. 1395y(b)(5)(C)) is amended by striking

clause (iii).
(2) Section 6103(l)(12) of the Internal Revenue Code of 1986 is amended by

striking subparagraph (F).
(b) APPLICATION TO DISABLED INDIVIDUALS IN LARGE GROUP HEALTH PLANS.—

(1) IN GENERAL.—Section 1862(b)(1)(B) (42 U.S.C. 1395y(b)(1)(B)) is amend-
ed—

(A) in clause (i), by striking ‘‘clause (iv)’’ and inserting ‘‘clause (iii)’’,
(B) by striking clause (iii), and
(C) by redesignating clause (iv) as clause (iii).

(2) CONFORMING AMENDMENTS.—Paragraphs (1) through (3) of section 1837(i)
(42 U.S.C. 1395p(i)) and the second sentence of section 1839(b) (42 U.S.C.
1395r(b)) are each amended by striking ‘‘1862(b)(1)(B)(iv)’’ each place it appears
and inserting ‘‘1862(b)(1)(B)(iii)’’.

(c) EXPANSION OF PERIOD OF APPLICATION TO INDIVIDUALS WITH END STAGE
RENAL DISEASE.—Section 1862(b)(1)(C) (42 U.S.C. 1395y(b)(1)(C)) is amended—

(1) in the first sentence, by striking ‘‘12-month’’ each place it appears and in-
serting ‘‘24-month’’, and

(2) by striking the second sentence.
SEC. 15712. IMPROVEMENTS IN RECOVERY OF PAYMENTS.

(a) PERMITTING RECOVERY AGAINST THIRD PARTY ADMINISTRATORS OF PRIMARY
PLANS.—Section 1862(b)(2)(B)(ii) (42 U.S.C. 1395y(b)(2)(B)(ii)) is amended—

(1) by striking ‘‘under this subsection to pay’’ and inserting ‘‘(directly, as a
third-party administrator, or otherwise) to make payment’’, and

(2) by adding at the end the following: ‘‘The United States may not recover
from a third-party administrator under this clause in cases where the third-
party administrator would not be able to recover the amount at issue from the
employer or group health plan for whom it provides administrative services due
to the insolvency or bankruptcy of the employer or plan.’’.

(b) EXTENSION OF CLAIMS FILING PERIOD.—Section 1862(b)(2)(B) (42 U.S.C.
1395y(b)(2)(B)) is amended by adding at the end the following new clause:

‘‘(v) CLAIMS-FILING PERIOD.—Notwithstanding any other time limits
that may exist for filing a claim under an employer group health plan,
the United States may seek to recover conditional payments in accord-
ance with this subparagraph where the request for payment is submit-
ted to the entity required or responsible under this subsection to pay
with respect to the item or service (or any portion thereof) under a pri-
mary plan within the 3-year period beginning on the date on which the
item or service was furnished.’’.

(c) EFFECTIVE DATE.—The amendments made by this section shall apply to items
and services furnished on or after the date of the enactment of this Act.
SEC. 15713. PROHIBITING RETROACTIVE APPLICATION OF POLICY REGARDING ESRD BENE-

FICIARIES ENROLLED IN PRIMARY PLANS.

For purposes of carrying out section 1862(b)(1)(C) of the Social Security Act, the
Secretary of Health and Human Services shall apply the policy directive issued by
the Administrator of the Health Care Financing Administration on April 24, 1995,
only with respect to items and services furnished on or after such date.

PART 3—FAILSAFE

SEC. 15721. FAILSAFE BUDGET MECHANISM.

(a) IN GENERAL.—Title XVIII, as amended by sections 15106(a) and 15701(a), is
amended by adding at the end the following new section:

‘‘FAILSAFE BUDGET MECHANISM

‘‘SEC. 1895. (a) REQUIREMENT OF PAYMENT ADJUSTMENTS TO ACHIEVE MEDICARE
BUDGET TARGETS.—If the Secretary determines under subsection (e)(3)(C) before a
fiscal year (beginning with fiscal year 1998) that—
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‘‘(1) the fee-for-service expenditures (as defined in subsection (f)) for a sector
of medicare services (as defined in subsection (b)) for the fiscal year, will exceed

‘‘(2) the allotment specified under subsection (c)(2) for such fiscal year (taking
into account any adjustment in the allotment under subsection (h) for that fiscal
year),

then, notwithstanding any other provision of this title, there shall be an adjustment
(consistent with subsection (d)) in applicable payment rates or payments for items
and services included in the sector in the fiscal year so that such expenditures for
the sector for the year will be reduced by 1331⁄3 percent of the amount of such ex-
cess.

‘‘(b) SECTORS OF MEDICARE SERVICES DESCRIBED.—
‘‘(1) IN GENERAL.—For purposes of this section, items and services included

under each of the following subparagraphs shall be considered to be a separate
‘sector’ of medicare services:

‘‘(A) Inpatient hospital services.
‘‘(B) Home health services.
‘‘(C) Extended care services (for inpatients of skilled nursing facilities).
‘‘(D) Hospice care.
‘‘(E) Physicians’ services (including services and supplies described in sec-

tion 1861(s)(2)(A)) and services of other health care professionals (including
certified registered nurse anesthetists, nurse practitioners, physician assist-
ants, and clinical psychologists) for which separate payment is made under
this title.

‘‘(F) Outpatient hospital services and ambulatory facility services.
‘‘(G) Durable medical equipment and supplies, including prosthetic de-

vices and orthotics.
‘‘(H) Diagnostic tests (including clinical laboratory services and x-ray

services).
‘‘(I) Other items and services.

‘‘(2) CLASSIFICATION OF ITEMS AND SERVICES.—The Secretary shall classify
each type of items and services covered and paid for separately under this title
into one of the sectors specified in paragraph (1). After publication of such clas-
sification under subsection (e)(1), the Secretary is not authorized to make sub-
stantive changes in such classification.

‘‘(c) ALLOTMENT.—
‘‘(1) ALLOTMENTS FOR EACH SECTOR.—For purposes of this section, subject to

subsection (h)(1), the allotment for a sector of medicare services for a fiscal year
is equal to the product of—

‘‘(A) the total allotment for the fiscal year established under paragraph
(2), and

‘‘(B) the allotment proportion (specified under paragraph (3)) for the sec-
tor and fiscal year involved.

‘‘(2) TOTAL ALLOTMENT.—
‘‘(A) IN GENERAL.—For purposes of this section, the total allotment for a

fiscal year is equal to—
‘‘(i) the medicare benefit budget for the fiscal year (as specified under

subparagraph (B)), reduced by
‘‘(ii) the amount of payments the Secretary estimates will be made

in the fiscal year under the MedicarePlus program under part C.
In making the estimate under clause (ii), the Secretary shall take into ac-
count estimated enrollment and demographic profile of individuals electing
MedicarePlus products.

‘‘(B) MEDICARE BENEFIT BUDGET.—For purposes of this subsection, subject
to subparagraph (C), the ‘medicare benefit budget’—

‘‘(i) for fiscal year 1997 is $203.1 billion;
‘‘(ii) for fiscal year 1998 is $214.3 billion;
‘‘(iii) for fiscal year 1999 is $227.2 billion;
‘‘(iv) for fiscal year 2000 is $241.0 billion;
‘‘(v) for fiscal year 2001 is $259.1 billion;
‘‘(vi) for fiscal year 2002 is $280.0 billion; and
‘‘(vii) for a subsequent fiscal year is equal to the medicare benefit

budget under this subparagraph for the preceding fiscal year increased
by the sum of (I) 5 percentage points, and (II) product of (I) 1.05, and
(II) 1 plus the annual percentage increase in the average number of
medicare beneficiaries from the previous fiscal year to the fiscal year
involved.

‘‘(3) MEDICARE ALLOTMENT PROPORTION DEFINED.—
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‘‘(A) IN GENERAL.—For purposes of this section and with respect to a sec-
tor of medicare services for a fiscal year, the term ‘medicare allotment pro-
portion’ means the ratio of—

‘‘(i) the baseline-projected medicare expenditures (as determined
under subparagraph (B)) for the sector for the fiscal year, to

‘‘(ii) the sum of such baseline expenditures for all such sectors for the
fiscal year.

‘‘(B) BASELINE-PROJECTED MEDICARE EXPENDITURES.—In this paragraph,
the ‘baseline, projected medicare expenditures’ for a sector of medicare serv-
ices—

‘‘(i) for fiscal year 1996 is equal to fee-for-service expenditures for
such sector during fiscal year 1995, increased by the baseline annual
growth rate for such sector of medicare services for fiscal year 1996 (as
specified in table in subparagraph (C)); and

‘‘(ii) for a subsequent fiscal year is equal to the baseline-projected
medicare expenditures under this subparagraph for the sector for the
previous fiscal year increased by the baseline annual growth rate for
such sector for the fiscal year involved (as specified in such table).

‘‘(C) BASELINE ANNUAL GROWTH RATES.—The following table specifies the
baseline annual growth rates for each of the sectors for different fiscal
years:

‘‘For the following sector—

Baseline annual growth rates for fiscal year—

1996 1997 1998 1999 2000 2001
2002
and

there-
after

(A) Inpatient hospital services 5.7% 5.6% 6.0% 6.1% 5.7% 5.5% 5.2%
(B) Home health services ........ 17.2% 15.1% 11.7% 9.1% 8.4% 8.1% 7.9%
(C) Extended care services ...... 19.7% 12.3% 9.3% 8.7% 8.6% 8.4% 8.0%
(D) Hospice care ....................... 32.0% 24.0% 18.0% 15.0% 12.0% 10.0% 9.0%
(E) Physicians’ services ........... 12.4% 9.7% 8.7% 9.0% 9.3% 9.6% 10.1%
(F) Outpatient hospital serv-
ices ............................................ 14.7% 13.9% 14.5% 15.0% 14.1% 13.9% 14.0%
(G) Durable medical equip-
ment and supplies ................... 16.1% 15.5% 13.7% 12.4% 13.2% 13.9% 14.5%
(H) Diagnostic tests ................. 13.1% 11.3% 11.0% 11.4% 11.4% 11.5% 11.9%
(I) Other items and services ... 11.2% 10.2% 10.9% 12.0% 11.6% 11.6% 11.8%

‘‘(d) MANNER OF PAYMENT ADJUSTMENT.—
‘‘(1) IN GENERAL.—Subject to the succeeding provisions of this subsection, the

Secretary shall apply a payment reduction for a sector for a fiscal year in such
a manner as to—

‘‘(A) make a change in payment rates (to the maximum extent prac-
ticable) at the time payment rates are otherwise changed or subject to
change for that fiscal year; and

‘‘(B) provide for the full appropriate adjustment so that the fee-for-service
expenditures for the sector for the fiscal year will approximate (and not ex-
ceed) the allotment for the sector for the fiscal year.

‘‘(2) TAKING INTO ACCOUNT VOLUME AND CASH FLOW.—In providing for an ad-
justment in payments under this subsection for a sector for a fiscal year, the
Secretary shall take into account (in a manner consistent with actuarial projec-
tions)—

‘‘(A) the impact of such an adjustment on the volume or type of services
provided in such sector (and other sectors), and

‘‘(B) the fact that an adjustment may apply to items and services fur-
nished in a fiscal year (payment for which may occur in a subsequent fiscal
year),

in a manner that is consistent with assuring that total fee-for-services expendi-
tures for each sector for the fiscal year will not exceed the allotment under sub-
section (c)(1) for such sector for such year.

‘‘(3) PROPORTIONALITY OF REDUCTIONS WITHIN A SECTOR.—In making adjust-
ments under this subsection in payment for items and services included within
a sector of medicare services for a fiscal year, the Secretary shall provide for
such an adjustment that results (to the maximum extent feasible) in the same
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percentage reductions in aggregate Federal payments under parts A and B for
the different classes of items and services included within the sector for the fis-
cal year.

‘‘(4) APPLICATION TO PAYMENTS MADE BASED ON PROSPECTIVE PAYMENT RATES
DETERMINED ON A FISCAL YEAR BASIS.—

‘‘(A) IN GENERAL.—In applying subsection (a) with respect to items and
services for which payment is made under part A or B on the basis of rates
that are established on a prospective basis for (and in advance of) a fiscal
year, the Secretary shall provide for the payment adjustment under such
subsection through an appropriate reduction in such rates established for
items and services furnished (or, in the case of payment for operating costs
of inpatient hospital services of subsection (d) hospitals and subsection (d)
Puerto Rico hospitals (as defined in paragraphs (1)(B) and (9)(A) of section
1886(d)), discharges occurring) during such year.

‘‘(B) DESCRIPTION OF APPLICATION TO SPECIFIC SERVICES.—The payment
adjustment described in subparagraph (A) applies for a fiscal year to at
least the following:

‘‘(i) UPDATE FACTOR FOR PAYMENT FOR OPERATING COSTS OF INPATIENT
HOSPITAL SERVICES OF PPS HOSPITALS.—To the computation of the appli-
cable percentage increase specified in section 1886(d)(3)(B)(i) for dis-
charges occurring in the fiscal year.

‘‘(ii) HOME HEALTH SERVICES.—To the extent payment amounts for
home health services are based on per visit payment rates under sec-
tion 1894, to the computation of the increase in the national per visit
payment rates established for the year under section 1894(b)(2)(B).

‘‘(iii) HOSPICE CARE.—To the update of payment rates for hospice care
under section 1814(i) for services furnished during the fiscal year.

‘‘(iv) UPDATE FACTOR FOR PAYMENT OF OPERATING COSTS OF INPATIENT
HOSPITAL SERVICES OF PPS-EXEMPT HOSPITALS.—To the computation of
the target amount under section 1886(b)(3) for discharges occurring
during the fiscal year.

‘‘(v) COVERED NON-ROUTINE SERVICES OF SKILLED NURSING FACILI-
TIES.—To the computation of the facility per stay limits for the year
under section 1888A(d) for covered non-routine services of a skilled
nursing facility (as described in such section).

‘‘(5) APPLICATION TO PAYMENTS MADE BASED ON PROSPECTIVE PAYMENT RATES
DETERMINED ON A CALENDAR YEAR BASIS.—

‘‘(A) IN GENERAL.—In applying subsection (a) for a fiscal year with respect
to items and services for which payment is made under part A or B on the
basis of rates that are established on a prospective basis for (and in ad-
vance of) a calendar year, the Secretary shall provide for the payment ad-
justment under such subsection through an appropriate reduction in such
rates established for items and services furnished at any time during such
calendar year as follows:

‘‘(i) For fiscal year 1997, the reduction shall be made for payment
rates during calendar year 1997 in a manner so as to achieve the nec-
essary payment reductions for such fiscal year for items and services
furnished during the first 3 quarters of calendar year 1997.

‘‘(ii) For a subsequent fiscal year, the reduction shall be made for
payment rates during the calendar year in which the fiscal year ends
in a manner so as to achieve the necessary payment reductions for such
fiscal year for items and services furnished during the first 3 quarters
of the calendar year, but also taking into account the payment reduc-
tions made in the first quarter of the fiscal year resulting from pay-
ment reductions made under this paragraph for the previous calendar
year.

‘‘(iii) Payment rate reductions effected under this subparagraph for a
calendar year and applicable to the last 3 quarters of the fiscal year
in which the calendar year ends shall continue to apply during the first
quarter of the succeeding fiscal year.

‘‘(B) APPLICATION IN SPECIFIC CASES.—The payment adjustment described
in subparagraph (A) applies for a fiscal year to at least the following:

‘‘(i) UPDATE IN CONVERSION FACTOR FOR PHYSICIANS’ SERVICES.—To
the computation of the conversion factor under subsection (d) of section
1848 used in the fee schedule established under subsection (b) of such
section, for items and services furnished during the calendar year in
which the fiscal year ends.
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‘‘(ii) PAYMENT RATES FOR OTHER HEALTH CARE PROFESSIONALS.—To
the computation of payments for professional services of certified reg-
istered nurse anesthetists under section 1833(l), nurse midwives, physi-
cian assistants, nurse practitioners and clinical nurse specialists under
section 1833(r), clinical psychologists, clinical social workers, physical
or occupational therapists, and any other health professionals for which
payment rates are based (in whole or in part) on payments for physi-
cians’ services, for services furnished during the calendar year in which
the fiscal year ends.

‘‘(iii) UPDATE IN LAB FEE SCHEDULE.—To the computation of the fee
schedule amount under section 1833(h)(2) for clinical diagnostic labora-
tory services furnished during the calendar year in which the fiscal
year ends.

‘‘(iv) UPDATE IN REASONABLE CHARGES FOR VACCINES.—To the com-
putation of the reasonable charge for vaccines described in section
1861(s)(10) for vaccines furnished during the calendar year in which
the fiscal year ends.

‘‘(v) DURABLE MEDICAL EQUIPMENT-RELATED ITEMS.—To the computa-
tion of the payment basis under section 1834(a)(1)(B) for covered items
described in section 1834(a)(13), for items furnished during the cal-
endar year in which the fiscal year ends.

‘‘(vi) RADIOLOGIST SERVICES.—To the computation of conversion fac-
tors for radiologist services under section 1834(b), for services furnished
during the calendar year in which the fiscal year ends.

‘‘(vii) SCREENING MAMMOGRAPHY.—To the computation of payment
rates for screening mammography under section 1834(c)(1)(C)(ii), for
screening mammography performed during the calendar year in which
the fiscal year ends.

‘‘(viii) PROSTHETICS AND ORTHOTICS.—To the computation of the
amount to be recognized under section 1834(h) for payment for pros-
thetic devices and orthotics and prosthetics, for items furnished during
the calendar year in which the fiscal year ends.

‘‘(ix) SURGICAL DRESSINGS.—To the computation of the payment
amount referred to in section 1834(i)(1)(B) for surgical dressings, for
items furnished during the calendar year in which the fiscal year ends.

‘‘(x) PARENTERAL AND ENTERAL NUTRITION.—To the computation of
reasonable charge screens for payment for parenteral and enteral nutri-
tion under section 1834(h), for nutrients furnished during the calendar
year in which the fiscal year ends.

‘‘(xi) AMBULANCE SERVICES.—To the computation of limits on reason-
able charges for ambulance services, for services furnished during the
calendar year in which the fiscal year ends.

‘‘(6) APPLICATION TO PAYMENTS MADE BASED ON COSTS DURING A COST REPORT-
ING PERIOD.—

‘‘(A) IN GENERAL.—In applying subsection (a) for a fiscal year with respect
to items and services for which payment is made under part A or B on the
basis of costs incurred for items and services in a cost reporting period, the
Secretary shall provide for the payment adjustment under such subsection
for a fiscal year through an appropriate proportional reduction in the pay-
ment for costs for such items and services incurred at any time during each
cost reporting period any part of which occurs during the fiscal year in-
volved, but only (for each such cost reporting period) in the same proportion
as the fraction of the cost reporting period that occurs during the fiscal year
involved.

‘‘(B) APPLICATION IN SPECIFIC CASES.—The payment adjustment described
in subparagraph (A) applies for a fiscal year to at least the following:

‘‘(i) CAPITAL-RELATED COSTS OF HOSPITAL SERVICES.—To the computa-
tion of payment amounts for inpatient and outpatient hospital services
under sections 1886(g) and 1861(v) for portions of cost reporting periods
occurring during the fiscal year.

‘‘(ii) OPERATING COSTS FOR PPS-EXEMPT HOSPITALS.—To the computa-
tion of payment amounts under section 1886(b) for operating costs of
inpatient hospital services of PPS-exempt hospitals for portions of cost
reporting periods occurring during the fiscal year.

‘‘(iii) DIRECT GRADUATE MEDICAL EDUCATION.—To the computation of
payment amounts under section 1886(h) for reasonable costs of direct
graduate medical education costs for portions of cost reporting periods
occurring during the fiscal year.
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‘‘(iv) INPATIENT RURAL PRIMARY CARE HOSPITAL SERVICES.—To the
computation of payment amounts under section 1814(j) for inpatient
rural primary care hospital services for portions of cost reporting peri-
ods occurring during the fiscal year.

‘‘(v) EXTENDED CARE SERVICES OF A SKILLED NURSING FACILITY.—To
the computation of payment amounts under section 1861(v) for post-
hospital extended care services of a skilled nursing facility (other than
covered non-routine services subject to section 1888A) for portions of
cost reporting periods occurring during the fiscal year.

‘‘(vi) REASONABLE COST CONTRACTS.—To the computation of payment
amounts under section 1833(a)(1)(A) for organizations for portions of
cost reporting periods occurring during the fiscal year.

‘‘(vii) HOME HEALTH SERVICES.—Subject to paragraph (4)(B)(ii), for
payment amounts for home health services, for portions of cost report-
ing periods occurring during such fiscal year.

‘‘(7) OTHER.—In applying subsection (a) for a fiscal year with respect to items
and services for which payment is made under part A or B on a basis not de-
scribed in a previous paragraph of this subsection, the Secretary shall provide
for the payment adjustment under such subsection through an appropriate pro-
portional reduction in the payments (or payment bases for items and services
furnished) during the fiscal year.

‘‘(8) ADJUSTMENT OF PAYMENT LIMITS.—The Secretary shall provide for such
proportional adjustment in any limits on payment established under part A or
B for payment for items and services within a sector as may be appropriate
based on (and in order to properly carry out) the adjustment on the amount of
payment under this subsection in the sector.

‘‘(9) REFERENCES TO PAYMENT RATES.—Except as the Secretary may provide,
any reference in this title (other than this section) to a payment rate is deemed
a reference to such a rate as adjusted under this subsection.

‘‘(e) PUBLICATION OF DETERMINATIONS; JUDICIAL REVIEW.—
‘‘(1) ONE-TIME PUBLICATION OF SECTORS AND GENERAL PAYMENT ADJUSTMENT

METHODOLOGY.—Not later than October 1, 1996, the Secretary shall publish in
the Federal Register the classification of medicare items and services into the
sectors of medicare services under subsection (b) and the general methodology
to be used in applying payment adjustments to the different classes of items
and services within the sectors.

‘‘(2) INCLUSION OF INFORMATION IN PRESIDENT’S BUDGET.—
‘‘(A) IN GENERAL.—With respect to fiscal years beginning with fiscal year

1999, the President shall include in the budget submitted under section
1105 of title 31, United States Code, information on—

‘‘(i) the fee-for-service expenditures, within each sector, for the second
previous fiscal year, and how such expenditures compare to the ad-
justed sector allotment for that sector for that fiscal year; and

‘‘(ii) actual annual growth rates for fee-for-service expenditures in the
different sectors in the second previous fiscal year.

‘‘(B) RECOMMENDATIONS REGARDING GROWTH FACTORS.—The President
may include in such budget for a fiscal year (beginning with fiscal year
1998) recommendations regarding percentages that should be applied (for
one or more fiscal years beginning with that fiscal year) instead of the base-
line annual growth rates under subsection (c)(3)(C). Such recommendations
shall take into account medically appropriate practice patterns.

‘‘(3) DETERMINATIONS CONCERNING PAYMENT ADJUSTMENTS.—
‘‘(A) RECOMMENDATIONS OF COMMISSION.—By not later than March 1 of

each year (beginning with 1997), the Medicare Payment Review Commis-
sion shall submit to the Secretary and the Congress a report that analyzes
the previous operation (if any) of this section and that includes rec-
ommendations concerning the manner in which this section should be ap-
plied for the following fiscal year.

‘‘(B) PRELIMINARY NOTICE BY SECRETARY.—Not later than May 15 preced-
ing the beginning of each fiscal year (beginning with fiscal year 1998), the
Secretary shall publish in the Federal Register a notice containing the Sec-
retary’s preliminary determination, for each sector of medicare services,
concerning the following:

‘‘(i) The projected allotment under subsection (c) for such sector for
the fiscal year.

‘‘(ii) Whether there will be a payment adjustment for items and serv-
ices included in such sector for the fiscal year under subsection (a).
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‘‘(iii) If there will be such an adjustment, the size of such adjustment
and the methodology to be used in making such a payment adjustment
for classes of items and services included in such sector.

‘‘(iv) Beginning with fiscal year 1999, the fee-for-service expenditures
for such sector for the second preceding fiscal year.

Such notice shall include an explanation of the basis for such determina-
tion. Determinations under this subparagraph and subparagraph (C) shall
be based on the best data available at the time of such determinations.

‘‘(C) FINAL DETERMINATION.—Not later than September 1 preceding the
beginning of each fiscal year (beginning with fiscal year 1998), the Sec-
retary shall publish in the Federal Register a final determination, for each
sector of medicare services, concerning the matters described in subpara-
graph (B) and an explanation of the reasons for any differences between
such determination and the preliminary determination for such fiscal year
published under subparagraph (B).

‘‘(4) LIMITATION ON ADMINISTRATIVE OR JUDICIAL REVIEW.—There shall be no
administrative or judicial review under section 1878 or otherwise of—

‘‘(A) the classification of items and services among the sectors of medicare
services under subsection (b),

‘‘(B) the determination of the amounts of allotments for the different sec-
tors of medicare services under subsection (c),

‘‘(C) the determination of the amount (or method of application) of any
payment adjustment under subsection (d), or

‘‘(D) any adjustment in an allotment effected under subsection (h).
‘‘(f) FEE-FOR-SERVICE EXPENDITURES DEFINED.—In this section, the term ‘fee-for-

service expenditures’, for items and services within a sector of medicare services in
a fiscal year, means amounts payable for such items and services which are fur-
nished during the fiscal year, and—

‘‘(1) includes types of expenses otherwise reimbursable under parts A and B
(including administrative costs incurred by organizations described in sections
1816 and 1842) with respect to such items and services, and

‘‘(2) does not include amounts paid under part C.
‘‘(g) EXPEDITED PROCESS FOR ADJUSTMENT OF SECTOR GROWTH RATES.—

‘‘(1) OPTIONAL INCLUSION OF LEGISLATIVE PROPOSAL.—The President may in-
clude in recommendations under subsection (e)(2)(B) submitted with respect to
a fiscal year a specific legislative proposal that provides only for the substi-
tution of percentages specified in the proposal for one or more of the baseline
annual growth rates (specified in the table in subsection (c)(3)(C) or in a pre-
vious legislative proposal under this subsection) for that fiscal year or any sub-
sequent fiscal year.

‘‘(2) CONGRESSIONAL CONSIDERATION.—
‘‘(A) IN GENERAL.—The percentages contained in a legislative proposal

submitted under paragraph (1) shall apply under this section if a joint reso-
lution (described in subparagraph (B)) approving such proposal is enacted,
in accordance with the provisions of subparagraph (C), before the end of the
60-day period beginning on the date on which such proposal was submitted.
For purposes of applying the preceding sentence and subparagraphs (B) and
(C), the days on which either House of Congress is not in session because
of an adjournment of more than three days to a day certain shall be ex-
cluded in the computation of a period.

‘‘(B) JOINT RESOLUTION OF APPROVAL.—A joint resolution described in this
subparagraph means only a joint resolution which is introduced within the
10-day period beginning on the date on which the President submits a pro-
posal under paragraph (1) and—

‘‘(i) which does not have a preamble;
‘‘(ii) the matter after the resolving clause of which is as follows: ‘That

Congress approves the proposal of the President providing for substi-
tution of percentages for certain baseline annual growth rates under
section 1895 of the Social Security Act, as submitted by the President
on lllllll.’, the blank space being filled in with the appropriate
date; and

‘‘(iii) the title of which is as follows: ‘Joint resolution approving Presi-
dential proposal to substitute certain specified percentages for baseline
annual growth rates under section 1895 of the Social Security Act, as
submitted by the President on lllllll.’, the blank space being
filled in with the appropriate date.

‘‘(C) PROCEDURES FOR CONSIDERATION OF RESOLUTION OF APPROVAL.—
Subject to subparagraph (D), the provisions of section 2908 (other than sub-
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section (a)) of the Defense Base Closure and Realignment Act of 1990 shall
apply to the consideration of a joint resolution described in subparagraph
(B) in the same manner as such provisions apply to a joint resolution de-
scribed in section 2908(a) of such Act.

‘‘(D) SPECIAL RULES.—For purposes of applying subparagraph (C) with re-
spect to such provisions—

‘‘(i) any reference to the Committee on Armed Services of the House
of Representatives shall be deemed a reference to an appropriate Com-
mittee of the House of Representatives (specified by the Speaker of the
House of Representatives at the time of submission of a legislative pro-
posal under paragraph (1)) and any reference to the Committee on
Armed Services of the Senate shall be deemed a reference to the Com-
mittee on Finance of the Senate; and

‘‘(ii) any reference to the date on which the President transmits a re-
port shall be deemed a reference to the date on which the President
submits the legislative proposal under paragraph (1).

‘‘(h) LOOK-BACK ADJUSTMENT IN ALLOTMENTS TO REFLECT ACTUAL EXPENDI-
TURES.—

‘‘(1) IN GENERAL.—If the Secretary determines under subsection (e)(3)(B) with
respect to a particular fiscal year (beginning with fiscal year 1999) that the fee-
for-service expenditures for a sector of medicare services for the second preced-
ing fiscal year—

‘‘(A) exceeded the adjusted allotment for such sector for such year (as de-
fined in paragraph (2)), then the allotment for the sector for the particular
fiscal year shall be reduced by 1331⁄3 percent of the amount of such excess,
or

‘‘(B) was less than the adjusted allotment for such sector for such year,
then the allotment for the sector for the particular fiscal year shall be in-
creased by the amount of such deficit.

‘‘(2) ADJUSTED ALLOTMENT.—The adjusted allotment under this paragraph for
a sector for a fiscal year is—

‘‘(A) the amount that would be computed as the allotment under sub-
section (c) for the sector for the fiscal year if the actual amount of payments
made in the fiscal year under the MedicarePlus program under part C in
the fiscal year were substituted for the amount described in subsection
(c)(2)(A)(ii) for that fiscal year,

‘‘(B) adjusted to take into account the amount of any adjustment under
paragraph (1) for that fiscal year (based on expenditures in the second pre-
vious fiscal year).

‘‘(i) PROSPECTIVE APPLICATION OF CERTAIN NATIONAL COVERAGE DETERMINA-
TIONS.—In the case of a national coverage determination that the Secretary projects
will result in significant additional expenditures under this title (taking into account
any substitution for existing procedures or technologies), such determination shall
not become effective before the beginning of the fiscal year that begins after the date
of such determination and shall apply to contracts under part C entered into (or re-
newed) after the date of such determination.’’.

(b) REPORT OF TRUSTEES ON GROWTH RATE IN PART A EXPENDITURES.—Section
1817 (42 U.S.C. 1395i) is amended by adding at the end the following new sub-
section:

‘‘(k) Each annual report provided in subsection (b)(2) shall include information re-
garding the annual rate of growth in program expenditures that would be required
to maintain the financial solvency of the Trust Fund and the extent to which the
provisions of section 1895 restrain the rate of growth of expenditures under this
part in order to achieve such solvency.’’.

PART 4—ADMINISTRATIVE SIMPLIFICATION

SEC. 15731. STANDARDS FOR MEDICARE INFORMATION TRANSACTIONS AND DATA ELEMENTS.

Title XVIII, as amended by section 15031, is amended by inserting after section
1806 the following new section:

‘‘STANDARDS FOR MEDICARE INFORMATION TRANSACTIONS AND DATA ELEMENTS

‘‘SEC. 1807. (a) ADOPTION OF STANDARDS FOR DATA ELEMENTS.—
‘‘(1) IN GENERAL.—Pursuant to subsection (b), the Secretary shall adopt stand-

ards for information transactions and data elements of medicare information
and modifications to the standards under this section that are—
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‘‘(A) consistent with the objective of reducing the administrative costs of
providing and paying for health care; and

‘‘(B) developed or modified by a standard setting organization (as defined
in subsection (h)(8)).

‘‘(2) SPECIAL RULE RELATING TO DATA ELEMENTS.—The Secretary may adopt
or modify a standard relating to data elements that is different from the stand-
ard developed by a standard setting organization, if—

‘‘(A) the different standard or modification will substantially reduce ad-
ministrative costs to health care providers and health plans compared to
the alternative; and

‘‘(B) the standard or modification is promulgated in accordance with the
rulemaking procedures of subchapter III of chapter 5 of title 5, United
States Code.

‘‘(3) SECURITY STANDARDS FOR HEALTH INFORMATION NETWORK.—
‘‘(A) IN GENERAL.—Each person, who maintains or transmits medicare in-

formation or data elements of medicare information and is subject to this
section, shall maintain reasonable and appropriate administrative, tech-
nical, and physical safeguards—

‘‘(i) to ensure the integrity and confidentiality of the information;
‘‘(ii) to protect against any reasonably anticipated—

‘‘(I) threats or hazards to the security or integrity of the informa-
tion; and

‘‘(II) unauthorized uses or disclosures of the information; and
‘‘(iii) to otherwise ensure compliance with this section by the officers

and employees of such person.
‘‘(B) SECURITY STANDARDS.—The Secretary shall establish security stand-

ards and modifications to such standards with respect to medicare informa-
tion network services, health plans, and health care providers that—

‘‘(i) take into account—
‘‘(I) the technical capabilities of record systems used to maintain

medicare information;
‘‘(II) the costs of security measures;
‘‘(III) the need for training persons who have access to medicare

information; and
‘‘(IV) the value of audit trails in computerized record systems;

and
‘‘(ii) ensure that a medicare information network service, if it is part

of a larger organization, has policies and security procedures which iso-
late the activities of such service with respect to processing information
in a manner that prevents unauthorized access to such information by
such larger organization.

The security standards established by the Secretary shall be based on the
standards developed or modified by standard setting organizations. If such
standards do not exist, the Secretary shall rely on the recommendations of
the Medicare Information Advisory Committee (established under sub-
section (g)) and shall consult with appropriate government agencies and
private organizations in accordance with paragraph (5).

‘‘(4) IMPLEMENTATION SPECIFICATIONS.—The Secretary shall establish speci-
fications for implementing each of the standards and the modifications to the
standards adopted pursuant to paragraph (1) or (3).

‘‘(5) ASSISTANCE TO THE SECRETARY.—In complying with the requirements of
this section, the Secretary shall rely on recommendations of the Medicare Infor-
mation Advisory Committee established under subsection (g) and shall consult
with appropriate Federal and State agencies and private organizations. The
Secretary shall publish in the Federal Register the recommendations of the
Medicare Information Advisory Committee regarding the adoption of a standard
under this section.

‘‘(b) STANDARDS FOR INFORMATION TRANSACTIONS AND DATA ELEMENTS.—
‘‘(1) IN GENERAL.—The Secretary shall adopt standards for transactions and

data elements to make medicare information uniformly available to be ex-
changed electronically, that is—

‘‘(A) appropriate for the following financial and administrative trans-
actions: claims (including coordination of benefits) or equivalent encounter
information, enrollment and disenrollment, eligibility, premium payments,
and referral certification and authorization; and

‘‘(B) related to other financial and administrative transactions determined
appropriate by the Secretary consistent with the goals of improving the op-
eration of the health care system and reducing administrative costs.
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‘‘(2) UNIQUE HEALTH IDENTIFIERS.—
‘‘(A) ADOPTION OF STANDARDS.—The Secretary shall adopt standards pro-

viding for a standard unique health identifier for each individual, employer,
health plan, and health care provider for use in the medicare information
system. In developing unique health identifiers for each health plan and
health care provider, the Secretary shall take into account multiple uses for
identifiers and multiple locations and specialty classifications for health
care providers.

‘‘(B) PENALTY FOR IMPROPER DISCLOSURE.—A person who knowingly uses
or causes to be used a unique health identifier under subparagraph (A) for
a purpose that is not authorized by the Secretary shall—

‘‘(i) be fined not more than $50,000, imprisoned not more than 1 year,
or both; or

‘‘(ii) if the offense is committed under false pretenses, be fined not
more than $100,000, imprisoned not more than 5 years, or both.

‘‘(3) CODE SETS.—
‘‘(A) IN GENERAL.—The Secretary, in consultation with the Medicare In-

formation Advisory Committee, experts from the private sector, and Federal
and State agencies, shall—

‘‘(i) select code sets for appropriate data elements from among the
code sets that have been developed by private and public entities; or

‘‘(ii) establish code sets for such data elements if no code sets for the
data elements have been developed.

‘‘(B) DISTRIBUTION.—The Secretary shall establish efficient and low-cost
procedures for distribution (including electronic distribution) of code sets
and modifications made to such code sets under subsection (c)(2).

‘‘(4) ELECTRONIC SIGNATURE.—
‘‘(A) IN GENERAL.—The Secretary, after consultation with the Medicare

Information Advisory Committee, shall promulgate regulations specifying
procedures for the electronic transmission and authentication of signatures,
compliance with which will be deemed to satisfy Federal and State statu-
tory requirements for written signatures with respect to information trans-
actions required by this section and written signatures on enrollment and
disenrollment forms.

‘‘(B) PAYMENTS FOR SERVICES AND PREMIUMS.—Nothing in this section
shall be construed to prohibit the payment of health care services or health
plan premiums by debit, credit, payment card or numbers, or other elec-
tronic means.

‘‘(5) TRANSFER OF INFORMATION BETWEEN HEALTH PLANS.—The Secretary shall
develop rules and procedures—

‘‘(A) for determining the financial liability of health plans when health
care benefits are payable under two or more health plans; and

‘‘(B) for transferring among health plans appropriate standard data ele-
ments needed for the coordination of benefits, the sequential processing of
claims, and other data elements for individuals who have more than one
health plan.

‘‘(6) COORDINATION OF BENEFITS.—If, at the end of the 5-year period beginning
on the date of the enactment of this section, the Secretary determines that addi-
tional transaction standards for coordinating benefits are necessary to reduce
administrative costs or duplicative (or inappropriate) payment of claims, the
Secretary shall establish further transaction standards for the coordination of
benefits between health plans.

‘‘(7) PROTECTION OF TRADE SECRETS.—Except as otherwise required by law,
the standards adopted under this section shall not require disclosure of trade
secrets or confidential commercial information by an entity operating a medi-
care information network.

‘‘(c) TIMETABLES FOR ADOPTION OF STANDARDS.—
‘‘(1) INITIAL STANDARDS.—Not later than 18 months after the date of the en-

actment of this section, the Secretary shall adopt standards relating to the in-
formation transactions, data elements of medicare information and security de-
scribed in subsections (a) and (b).

‘‘(2) ADDITIONS AND MODIFICATIONS TO STANDARDS.—
‘‘(A) IN GENERAL.—The Secretary shall review the standards adopted

under this section and shall adopt additional or modified standards, that
have been developed or modified by a standard setting organization, as de-
termined appropriate, but not more frequently than once every 12 months.
Any addition or modification to such standards shall be completed in a
manner which minimizes the disruption and cost of compliance.
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‘‘(B) ADDITIONS AND MODIFICATIONS TO CODE SETS.—
‘‘(i) IN GENERAL.—The Secretary shall ensure that procedures exist

for the routine maintenance, testing, enhancement, and expansion of
code sets.

‘‘(ii) ADDITIONAL RULES.—If a code set is modified under this para-
graph, the modified code set shall include instructions on how data ele-
ments of medicare information that were encoded prior to the modifica-
tion may be converted or translated so as to preserve the informational
value of the data elements that existed before the modification. Any
modification to a code set under this paragraph shall be implemented
in a manner that minimizes the disruption and cost of complying with
such modification.

‘‘(d) REQUIREMENTS FOR HEALTH PLANS.—
‘‘(1) IN GENERAL.—If a person desires to conduct any of the information trans-

actions described in subsection (b)(1) with a health plan as a standard trans-
action, the health plan shall conduct such standard transaction in a timely
manner and the information transmitted or received in connection with such
transaction shall be in the form of standard data elements of medicare informa-
tion.

‘‘(2) SATISFACTION OF REQUIREMENTS.—A health plan may satisfy the require-
ment imposed on such plan under paragraph (1) by directly transmitting stand-
ard data elements of medicare information or submitting nonstandard data ele-
ments to a medicare information network service for processing into standard
data elements and transmission.

‘‘(3) TIMETABLES FOR COMPLIANCE WITH REQUIREMENTS.—Not later than 24
months after the date on which standards are adopted under subsections (a)
and (b) with respect to any type of information transaction or data element of
medicare information or with respect to security, a health plan shall comply
with the requirements of this section with respect to such transaction or data
element.

‘‘(4) COMPLIANCE WITH MODIFIED STANDARDS.—If the Secretary adopts a modi-
fied standard under subsection (a) or (b), a health plan shall be required to com-
ply with the modified standard at such time as the Secretary determines appro-
priate taking into account the time needed to comply due to the nature and ex-
tent of the modification. However, the time determined appropriate under the
preceding sentence shall be not earlier than the last day of the 180-day period
beginning on the date such modified standard is adopted. The Secretary may
extend the time for compliance for small health plans, if the Secretary deter-
mines such extension is appropriate.

‘‘(e) GENERAL PENALTY FOR FAILURE TO COMPLY WITH REQUIREMENTS AND STAND-
ARDS.—

‘‘(1) GENERAL PENALTY.—
‘‘(A) IN GENERAL.—Except as provided in paragraph (2), the Secretary

shall impose on any person that violates a requirement or standard—
‘‘(i) with respect to medicare information transactions, data elements

of medicare information, or security imposed under subsection (a) or
(b); or

‘‘(ii) with respect to health plans imposed under subsection (d);
a penalty of not more than $100 for each such violation of a specific stand-
ard or requirement, but the total amount imposed for all such violations of
a specific standard or requirement during the calendar year shall not ex-
ceed $25,000.

‘‘(B) PROCEDURES.—The provisions of section 1128A (other than sub-
sections (a) and (b) and the second sentence of subsection (f)) shall apply
to the imposition of a civil money penalty under this paragraph in the same
manner as such provisions apply to the imposition of a penalty under such
section 1128A.

‘‘(C) DENIAL OF PAYMENT.—Except as provided in paragraph (2), the Sec-
retary may deny payment under this title for an item or service furnished
by a person if the person fails to comply with an applicable requirement
or standard for medicare information relating to that item or service.

‘‘(2) LIMITATIONS.—
‘‘(A) NONCOMPLIANCE NOT DISCOVERED.—A penalty may not be imposed

under paragraph (1) if it is established to the satisfaction of the Secretary
that the person liable for the penalty did not know, and by exercising rea-
sonable diligence would not have known, that such person failed to comply
with the requirement or standard described in paragraph (1).

‘‘(B) FAILURES DUE TO REASONABLE CAUSE.—
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‘‘(i) IN GENERAL.—Except as provided in clause (ii), a penalty may not
be imposed under paragraph (1) if—

‘‘(I) the failure to comply was due to reasonable cause and not
to willful neglect; and

‘‘(II) the failure to comply is corrected during the 30-day period
beginning on the first date the person liable for the penalty knew,
or by exercising reasonable diligence would have known, that the
failure to comply occurred.

‘‘(ii) EXTENSION OF PERIOD.—
‘‘(I) NO PENALTY.—The period referred to in clause (i)(II) may be

extended as determined appropriate by the Secretary based on the
nature and extent of the failure to comply.

‘‘(II) ASSISTANCE.—If the Secretary determines that a health plan
failed to comply because such plan was unable to comply, the Sec-
retary may provide technical assistance to such plan during the pe-
riod described in clause (i)(II). Such assistance shall be provided in
any manner determined appropriate by the Secretary.

‘‘(C) REDUCTION.—In the case of a failure to comply which is due to rea-
sonable cause and not to willful neglect, any penalty under paragraph (1)
that is not entirely waived under subparagraph (B) may be waived to the
extent that the payment of such penalty would be excessive relative to the
compliance failure involved.

‘‘(f) EFFECT ON STATE LAW.—
‘‘(1) GENERAL EFFECT.—

‘‘(A) GENERAL RULE.—Except as provided in subparagraph (B), a provi-
sion, requirement, or standard under this section shall supersede any con-
trary provision of State law, including a provision of State law that requires
medical or health plan records (including billing information) to be main-
tained or transmitted in written rather than electronic form.

‘‘(B) EXCEPTIONS.—A provision, requirement, or standard under this sec-
tion shall not supersede a contrary provision of State law if the Secretary
determines that the provision of State law should be continued for any rea-
son, including for reasons relating to prevention of fraud and abuse or regu-
lation of controlled substances.

‘‘(2) PUBLIC HEALTH REPORTING.—Nothing in this section shall be construed
to invalidate or limit the authority, power, or procedures established under any
law providing for the reporting of disease or injury, child abuse, birth, or death,
public health surveillance, or public health investigation or intervention.

‘‘(g) MEDICARE INFORMATION ADVISORY COMMITTEE.—
‘‘(1) ESTABLISHMENT.—There is established a committee to be known as the

Medicare Information Advisory Committee (in this subsection referred to as the
‘committee’).

‘‘(2) DUTIES.—The committee shall—
‘‘(A) advise the Secretary in the development of standards under this sec-

tion; and
‘‘(B) be generally responsible for advising the Secretary and the Congress

on the status and the future of the medicare information network.
‘‘(3) MEMBERSHIP.—

‘‘(A) IN GENERAL.—The committee shall consist of 9 members of whom—
‘‘(i) 3 shall be appointed by the President;
‘‘(ii) 3 shall be appointed by the Speaker of the House of Representa-

tives after consultation with the minority leader of the House of Rep-
resentatives; and

‘‘(iii) 3 shall be appointed by the President pro tempore of the Senate
after consultation with the minority leader of the Senate.

The appointments of the members shall be made not later than 60 days
after the date of the enactment of this section. The President shall des-
ignate 1 member as the Chair.

‘‘(B) EXPERTISE.—The membership of the committee shall consist of indi-
viduals who are of recognized standing and distinction in the areas of infor-
mation systems, information networking and integration, consumer health,
or health care financial management, and who possess the demonstrated
capacity to discharge the duties imposed on the committee.

‘‘(C) TERMS.—Each member of the committee shall be appointed for a
term of 5 years, except that the members first appointed shall serve stag-
gered terms such that the terms of not more than 3 members expire at one
time.
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‘‘(D) INITIAL MEETING.—Not later than 30 days after the date on which
a majority of the members have been appointed, the committee shall hold
its first meeting.

‘‘(4) REPORTS.—Not later than 1 year after the date of the enactment of this
section, and annually thereafter, the committee shall submit to Congress and
the Secretary a report regarding—

‘‘(A) the extent to which entities using the medicare information network
are meeting the standards adopted under this section and working together
to form an integrated network that meets the needs of its users;

‘‘(B) the extent to which such entities are meeting the security standards
established pursuant to this section and the types of penalties assessed for
noncompliance with such standards;

‘‘(C) any problems that exist with respect to implementation of the medi-
care information network; and

‘‘(D) the extent to which timetables under this section are being met.
Reports made under this subsection shall be made available to health care pro-
viders, health plans, and other entities that use the medicare information net-
work to exchange medicare information.

‘‘(h) DEFINITIONS.—For purposes of this section:
‘‘(1) CODE SET.—The term ‘code set’ means any set of codes used for encoding

data elements, such as tables of terms, enrollment information, and encounter
data.

‘‘(2) COORDINATION OF BENEFITS.—The term ‘coordination of benefits’ means
determining and coordinating the financial obligations of health plans when
health care benefits are payable under such a plan and under this title (includ-
ing under a MedicarePlus product).

‘‘(3) MEDICARE INFORMATION.—The term ‘medicare information’ means any in-
formation that relates to the enrollment of individuals under this title (includ-
ing information relating to elections of MedicarePlus products under section
1805) and the provision of health benefits (including benefits provided under
such products) under this title.

‘‘(4) MEDICARE INFORMATION NETWORK.—The term ‘medicare information net-
work’ means the medicare information system that is formed through the appli-
cation of the requirements and standards established under this section.

‘‘(5) MEDICARE INFORMATION NETWORK SERVICE.—The term ‘medicare informa-
tion network service’ means a public or private entity that—

‘‘(A) processes or facilitates the processing of nonstandard data elements
of medicare information into standard data elements;

‘‘(B) provides the means by which persons may meet the requirements of
this section; or

‘‘(C) provides specific information processing services.
‘‘(6) HEALTH PLAN.—The term ‘health plan’ means a plan which provides, or

pays the cost of, health benefits. Such term includes the following, or any com-
bination thereof:

‘‘(A) Part A or part B of this title, and includes a MedicarePlus product.
‘‘(B) The medicaid program under title XIX and the MediGrant program

under title XXI.
‘‘(C) A medicare supplemental policy (as defined in section 1882(g)(1)).
‘‘(D) Worker’s compensation or similar insurance.
‘‘(E) Automobile or automobile medical-payment insurance.
‘‘(F) A long-term care policy, other than a fixed indemnity policy.
‘‘(G) The Federal Employees Health Benefit Plan under chapter 89 of title

5, United States Code.
‘‘(H) An employee welfare benefit plan, as defined in section 3(1) of the

Employee Retirement Income Security Act of 1974 (29 U.S.C. 1002(1)), but
only to the extent the plan is established or maintained for the purpose of
providing health benefits.

‘‘(7) INDIVIDUALLY IDENTIFIABLE MEDICARE INFORMATION.—The term ‘individ-
ually identifiable medicare information’ means medicare enrollment informa-
tion, including demographic information collected from an individual, that—

‘‘(A) is created or received by a health care provider, health plan, em-
ployer, or medicare information network service, and

‘‘(B) identifies an individual.
‘‘(8) STANDARD SETTING ORGANIZATION.—The term ‘standard setting organiza-

tion’ means a standard setting organization accredited by the American Na-
tional Standards Institute.

‘‘(9) STANDARD TRANSACTION.—The term ‘standard transaction’ means, when
referring to an information transaction or to data elements of medicare informa-
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tion, any transaction that meets the requirements and implementation speci-
fications adopted by the Secretary under subsections (a) and (b).’’.

PART 5—OTHER PROVISIONS RELATING TO PARTS A
AND B

SEC. 15741. CLARIFICATION OF MEDICARE COVERAGE OF ITEMS AND SERVICES ASSOCIATED
WITH CERTAIN MEDICAL DEVICES APPROVED FOR INVESTIGATIONAL USE.

(a) COVERAGE.—Nothing in title XVIII of the Social Security Act may be construed
to prohibit coverage under part A or part B of the medicare program of items and
services associated with the use of a medical device in the furnishing of inpatient
or outpatient hospital services (including outpatient diagnostic imaging services) for
which payment may be made under the program solely on the grounds that the de-
vice is not an approved device, if—

(1) the device is an investigational device; and
(2) the device is used instead of either an approved device or a covered proce-

dure.
(b) CLARIFICATION OF PAYMENT AMOUNT.—Notwithstanding any other provision of

title XVIII of the Social Security Act, the amount of payment made under the medi-
care program for any item or service associated with the use of an investigational
device in the furnishing of inpatient or outpatient hospital services (including out-
patient diagnostic imaging services) for which payment may be made under the pro-
gram may not exceed the amount of the payment which would have been made
under the program for the item or service if the item or service were associated with
the use of an approved device or a covered procedure.

(c) DEFINITIONS.—In this section—
(1) the term ‘‘approved device’’ means a medical device (or devices) which has

been approved for marketing under pre-market approval under the Federal
Food, Drug, and Cosmetic Act or cleared for marketing under a 510(k) notice
under such Act; and

(2) the term ‘‘investigational device’’ means—
(A) a medical device or devices (other than a device described in para-

graph (1)) approved for investigational use under section 520(g) of the Fed-
eral Food, Drug, and Cosmetic Act, or

(B) a product authorized for use under section 505(i) of the Federal Food,
Drug, and Cosmetic Act which includes the use of a medical device (or de-
vices) or an investigational combination product under section 503(g) of
such Act which includes a device (or devices) authorized for use under sec-
tion 505(i) of such Act.

SEC. 15742. ADDITIONAL EXCLUSION FROM COVERAGE.

(a) IN GENERAL.—Section 1862(a) (42 U.S.C. 1395y(a)), as amended by section
15525(a)(2) and section 15701(c)(2)(C), is amended—

(1) by striking ‘‘or’’ at the end of paragraph (16),
(2) by striking the period at the end of paragraph (17) and inserting ‘‘; or’’,

and
(3) by inserting after paragraph (17) the following new paragraph:
‘‘(18) where such expenses are for items or services, or to assist in the pur-

chase, in whole or in part, of health benefit coverage that includes items or
services, for the purpose of causing, or assisting in causing, the death, suicide,
euthanasia, or mercy killing of a person.’’.

(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall apply to pay-
ment for items and services furnished on or after the date of the enactment of this
Act.

Subtitle I—Clinical Laboratories

SEC. 15801. EXEMPTION OF PHYSICIAN OFFICE LABORATORIES.

Section 353(d) of the Public Health Service Act (42 U.S.C. 263a(d)) is amended—
(1) by redesignating paragraphs (2), (3), and (4) as paragraphs (3), (4), and

(5) and by adding after paragraph (1) the following:
‘‘(2) EXEMPTION OF PHYSICIAN OFFICE LABORATORIES.—

‘‘(A) IN GENERAL.—Except as provided in subparagraph (B), a clinical lab-
oratory in a physician’s office (including an office of a group of physicians)
which is directed by a physician and in which examinations and procedures
are either performed by a physician or by individuals supervised by a physi-
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cian solely as an adjunct to other services provided by the physician’s office
is exempt from this section.

‘‘(B) EXCEPTION.—A clinical laboratory described in subparagraph (A) is
not exempt from this section when it performs a pap smear (Papanicolaou
Smear) analysis.

‘‘(C) DEFINITION.—For purposes of subparagraph (A), the term ‘physician’
has the same meaning as is prescribed for such term by section 1861(r) of
the Social Security Act (42 U.S.C. 1395x(r)).’’;

(2) in paragraph (3) (as so redesignated) by striking ‘‘(3)’’ and inserting ‘‘(4)’’;
and

(3) in paragraphs (4) and (5) (as so redesignated) by striking ‘‘(2)’’ and insert-
ing ‘‘(3)’’.

Subtitle J—Lock-Box Provisions for Medicare
Part B Savings from Growth Reductions

SEC. 15901. ESTABLISHMENT OF MEDICARE GROWTH REDUCTION TRUST FUND FOR PART B
SAVINGS.

Part B of title XVIII is amended by inserting after section 1841 the following new
section:

‘‘MEDICARE GROWTH REDUCTION TRUST FUND

‘‘SEC. 1841A. (a)(1) There is hereby created on the books of the Treasury of the
United States a trust fund to be known as the ‘Federal Medicare Growth Reduction
Trust Fund’ (in this section referred to as the ‘Trust Fund’). The Trust Fund shall
consist of such gifts and bequests as may be made as provided in section 201(i)(1)
and amounts appropriated under paragraph (2).

‘‘(2) There are hereby appropriated to the Trust Fund amounts equivalent to 100
percent of the Secretary’s estimate of the reductions in expenditures under this part
that are attributable to the Medicare Preservation Act of 1995. The amounts appro-
priated by the preceding sentence shall be transferred from time to time (not less
frequently than monthly) from the general fund in the Treasury to the Trust Fund.

‘‘(3)(A) Subject to subparagraph (B), with respect to monies transferred to the
Trust Fund, no transfers, authorizations of appropriations, or appropriations are
permitted.

‘‘(B) Beginning with fiscal year 2003, the Secretary may expend funds in the Trust
Fund to carry out this title, but only to the extent provided by Congress in advance
through a specific amendment to this section.

‘‘(b) The provisions of subsections (b) through (e) of section 1841 shall apply to
the Trust Fund in the same manner as they apply to the Federal Supplementary
Medical Insurance Trust Fund, except that the Board of Trustees and Managing
Trustee of the Trust Fund shall be composed of the members of the Board of Trust-
ees and the Managing Trustee, respectively, of the Federal Supplementary Medical
Insurance Trust Fund.’’.

I. INTRODUCTION

A. PURPOSE AND SUMMARY

On April 3rd, the Board of Trustees for the Medicare Hospital In-
surance and Supplementary Medical Insurance trust funds urged
the Congress to begin a careful examination of the Medicare pro-
gram because both trust funds were facing significant financial im-
balance in both the short-term and the long-term.

In response to the concerns raised by the Trustees and their rec-
ommendation for ‘‘prompt, effective, and decisive action,’’ the Com-
mittee on Ways and Means set as its mission to preserve, protect,
and strengthen Medicare for the program’s current beneficiaries as
well as those generations of working Americans who are paying
much of the cost of Medicare now and will become entitled to Medi-
care coverage in the future.
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The Committee set as its goals to bring the Hospital Insurance
(HI) trust fund into balance up to the retirement of the baby boom
generation, curb unsustainable growth in the Supplementary Medi-
cal Insurance (SMI) trust fund, develop new choices for Medicare
beneficiaries that would enhance coverage and moderate cost
growth, and finally to establish a commission to make rec-
ommendations to Congress to secure Medicare through the baby
boom retirement years beginning after 2010.

H.R. 2425 provides a comprehensive program to meet these
goals. The bill meets its objectives and brings Medicare into finan-
cial balance and initiates new Medicare options (hereinafter called
‘‘MedicarePlus’’) which will improve beneficiary choices of health
care coverage.

H.R. 2425 was developed after months of public hearings before
the Committee on Ways and Means and its Health Subcommittee,
with testimony from scores of witnesses, including seniors, medical
providers, actuaries, health economists, health plan professionals,
and other experts in health care and Medicare policy.

B. BACKGROUND AND NEED FOR LEGISLATION

According to the 1995 report of the Board of Trustees, the out-
lays of the HI trust fund will exceed income beginning in 1996 and
the trust fund is projected to run out of reserves in 2002, using the
intermediate set of assumptions.

The long-range financial outlook is even more unfavorable. Over
the 75-year projection period, the HI fund has an actuarial balance
of ¥3.52%, using the intermediate set of assumptions. This actuar-
ial balance indicates that without adequate spending reductions
the HI payroll tax rate of 1.45 percentage points (paid by both em-
ployers and employees) would have to be more than doubled imme-
diately to keep the fund solvent for the entire projection period. To
keep the HI fund in actuarial balance for 25 years would require
an immediate 44% increase in the payroll tax rate if spending is
not slowed.

In the report, the Board of Trustees urges Congress to act:
The HI trust fund continues to fail the short range test

of financial adequacy and is projected to experience in-
creasing annual deficits in future years, beginning in cal-
endar year 1996. * * * Trustees urge the Congress to take
additional actions designed to control the HI program costs
and to address the projected financial imbalance in both
the short-range and the long-range through specific pro-
gram legislation as part of broad-based health care reform.
The Trustees believe that prompt, effective, and decisive ac-
tion is necessary.

The two public members of the Board commented further:
The Medicare program is clearly unsustainable in its

present form. We had hoped for several years that com-
prehensive health care reform would include meaningful
Medicare reforms. However, with the results of the last
Congress, it is now clear that Medicare reform needs to be
addressed urgently as a distinct legislative initiative.
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Not only is the HI trust fund financially out of balance, but
spending growth within the SMI trust fund is also a concern be-
cause the SMI rate of growth is unsustainable. SMI cost growth di-
rectly affects Medicare beneficiary Part B premiums as well as gen-
eral revenues from which the largest share of SMI costs are fi-
nanced.

In 1995, premiums paid by enrollees will finance only about
31.5% of annual costs, according to the 1995 trustees’ report. Over
the next decade, the contribution from general revenues to the SMI
trust fund will increase from $46 billion in 1995 to $151 billion in
2004, for an average annual growth rate of over 14%.

As noted by the Board of Trustees in the 1995 report:
Although the SMI program is currently actuarially

sound, the Trustees note with great concern the past and
projected rapid growth in the cost of the program. In spite
of evidence of somewhat slower growth rates in the recent
past, overall, the past growth rates have been rapid, and
the future growth rates are projected to increase above
those of the recent past. Growth rates have been so rapid
that outlays of the program have increased 53 percent in
the aggregate and 40 percent per enrollee in the last 5
years. For the same time period, the program grew 19 per-
cent faster than the economy despite recent efforts to control
the cost of the program. As a result, the incurred disburse-
ments of the program are projected to increase from 0.93
percent of the Gross Domestic Product (GDP) in CY 1994
to 4.29 percent of GDP in 2069.

Overall Medicare spending is also growing much faster than
nearly all other major federal programs. Between 1995 and 2005,
the Congressional Budget Office projects Medicare spending will
grow at an average annual rate of 10.4%. That compares to a 5.4%
growth rate for the Social Security program and 3.6% for the rest
of the federal budget, excluding net interest and Medicaid.

Medicare insurance coverage remains largely as it was originally
enacted in 1965: traditional fee-for-service indemnity insurance
with beneficiary cost-sharing requirements to control utilization,
and a small health maintenance organization program.

However, private health insurance has evolved substantially
since the enactment of the Medicare program. More and more pri-
vately insured Americans are enrolled in managed care plans, such
as Health Maintenance Organizations (HMOs) and Preferred Pro-
vider Organizations (PPOs). According to the Group Health Asso-
ciation of America (GHAA), some 56 million Americans were en-
rolled in HMOs in 1994, up from 36 million in 1990, and 65% of
people with employer-based health insurance plans were enrolled
in some form of managed care arrangement, according to KPMG
Peat Marwick’s Health Benefits in 1994 (October 1994).

Moreover, managed care organizations have recently been suc-
cessful in not only slowing the rate of growth of premiums, but in
many instances recognizing actual reductions in premiums. In
1995, on average, HMOs are expected to reduce their per person
premiums by 1.2%, according to GHAA. Private health plan costs
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average $1,900 per person this year compared with Medicare costs
of $4,800 per enrollee.

Some private employers have also begun to offer their employees
medical savings accounts. Such accounts allow employees and their
dependents to control their health care dollars, providing strong in-
centives for cost-conscious spending.

Medicare beneficiaries can enroll in HMOs under the risk con-
tracting program and other managed care arrangements, but, due
to certain features of the program, managed care remains a rel-
atively small part of Medicare, with only 8 percent of the bene-
ficiaries enrolled in managed care plans as of December 1994. Med-
icare beneficiaries are also not currently able to enroll in any kind
of medical savings account, point-of-service or other kinds of insur-
ance arrangements now available to the under-65 population.

To address these pressing concerns and developments in the pri-
vate health care market, the Committee has set as its mission to
preserve, protect and strengthen the Medicare program. The Com-
mittee defines its mission as follows:

to preserve Medicare to bring the program into financial bal-
ance and keep it affordable for the current and future genera-
tions;

to protect Medicare to assure beneficiaries that the program
as they know it will continue to be available; and

to strengthen Medicare to provide beneficiaries with private
coverage options that empower them to choose the health plan
that best fits their needs.

The Committee used the following criteria to guide its efforts to
secure Medicare:

Medicare beneficiary cost sharing proportions would not be
increased over the next seven years, with the sole exception of
the most affluent beneficiaries whose subsidy by the general
taxpayer will be reduced and phased out at higher levels of in-
come.

Policies to bring Medicare into financial balance and afford-
able would ensure that Medicare continues to increase spending
each year, but Medicare spending growth would be made con-
sistent with the objective to assure solvency in Part A and to
make Part B affordable, rather than continuing at the
unsustainable and excessive rates experienced in the past.

The Committee’s improvements in Medicare policy would be
designed to create opportunities for beneficiaries to choose
more modern private coverage options, as well as for health
care providers to reduce waste, eliminate abuse and increase
efficiency.

The Committee adhered to the following principles in meeting its
objectives on ensuring the solvency of the Part A Trust Fund and
managing the future rate of growth in the cost of Medicare:

For FY 1996–2002, Medicare spending will grow per bene-
ficiary. In fact, under H.R. 2425, Medicare per enrollee spend-
ing will increase from $4,800 in 1995 to $6,700 by the year
2002.

Spending for beneficiaries will grow, in aggregate, at the
same rate whether enrolled in MedicarePlus organizations or
in the current fee-for-service alternative.
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Medicare spending policy will be managed to extend signifi-
cantly the solvency of the Part A Trust Fund, and to moderate
increases in both the beneficiary contributions to, and the gen-
eral taxpayers’ subsidy of, the Part B Trust Fund.

A Commission on the Effect of the Baby-Boom Generation on
the Medicare Program will be established to make rec-
ommendations to the Congress on the reforms necessary to en-
sure the preservation of the program through the retirement of
the baby boom generation, anticipating the demographic pres-
sures this generation will place on the program’s financing.

Under H.R. 2425, Medicare spending will increase annually:

1995 1996 1997 1998 1999 2000 2001 2002

Per enrollee spending ................................................... $4816 $5081 $5283 $5525 $5772 $6003 $6354 $6734

Between 1995 and 1996, under this plan, Medicare Part A spend-
ing will increase by almost 6 percent. CBO projections also indicate
that Medicare Part B spending will grow by 7.6 percent. As a re-
sult of the reforms included in H.R. 2425, the Medicare program
will be preserved from bankruptcy even as spending continues to
grow.

C. LEGISLATIVE HISTORY

Committee bill
H.R. 2425 was introduced on September 29, 1995, by Mr. Archer,

et al., and referred to the Committee on Ways and Means, and in
addition, to the Committees on Commerce, the Judiciary, and
Rules. The bill as introduced includes nine subtitles. Subtitle A de-
fines the MedicarePlus program which will provide beneficiaries
with more choices of health plan design. Subtitle B establishes new
initiatives for preventing fraud and abuse under the Medicare pro-
gram. Subtitle C provides regulatory relief which will reduce the
inefficiencies in the program created by years of redundant bureau-
cratic controls. Subtitle D provides for reform of the medical mal-
practice system. Subtitle E reforms the graduate medical education
program and provides for a new trust fund to ensure a continuing
supply of high quality medical professionals. Subtitle F contains
provisions to slow the rate of growth of the HI program and extend
the solvency of the HI trust fund. Subtitle G provides reforms to
slow the rate of growth in the SMI program and to reduce the fed-
eral subsidy for affluent seniors. Subtitle H provides for reform of
the way in which the Medicare program pays for home health serv-
ices and reduces the rate of growth of many services that have im-
plications under both Part A and Part B of the Medicare program.
Subtitle I reforms the oversight of the Clinical Laboratories. Sub-
title J guarantees that the savings that result from slowing the
rate of growth in the SMI portion of the program will be kept in
the SMI trust fund.

The Committee on Ways and Means began consideration of H.R.
2425 on October 9, 1995, continued consideration on October 10,
1995, completed consideration of H.R. 2425 on October 11, 1995,
and ordered the bill to be favorably reported as amended by a roll
call vote of 22 ayes and 14 nays.
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Legislative hearings
The Subcommittee on Health of the Committee on Ways and

Means held 14 public hearings on reform of the Medicare program.
The full Ways and Means Committee held an additional three
hearings. The first subcommittee hearing took place on February
6, 1995 and focused on areas of extraordinary growth in certain
Medicare costs. On February 7, 1995, the subcommittee reviewed
issues involved in income relating the Part B premium. The sub-
committee reviewed the existing Medicare managed-care programs,
including Medicare Select, and issues related to expanding man-
aged-care under Medicare. On February 23, 1995 the subcommittee
heard testimony regarding the Medicare proposals contained in the
President’s fiscal year 1996 budget and the status of the Hospital
Insurance Trust Fund.

On March 21, 1995, the subcommittee held a hearing on the in-
novative quality measurement, assurance, and improvement sys-
tems that can be applied to the Medicare program, and the effec-
tiveness of existing quality assurance programs for Medicare fee-
for-service and HMO beneficiaries. On March 23, 1995, the sub-
committee conducted a hearing on graduate medical education
which focused on alternative policy directions regarding the train-
ing of future health professionals, medical manpower needs of the
evolving health care system, and the financing of teaching hos-
pitals under Medicare. The subcommittee held an additional hear-
ing on March 30, 1995 to review the formal recommendations of
the Physician Payment Review Commission (PPRC) regarding phy-
sician payment under the Medicare program.

On April 3, 1995, the subcommittee held a hearing on the Medi-
care end-stage renal disease (ESRD) program, examining trends in
costs, beneficiaries, and the number and organization of providers
under the ESRD program.

On May 3, 1995 the subcommittee reviewed problems with com-
pliance with the existing self-referral provision of the Social Secu-
rity Act, focusing on the obstacles the law in its current form may
present to physicians, hospitals, and health plans which are form-
ing legitimate managed care plans. The subcommittee hearing
schedule continued on May 16, 1995 with a review of the experi-
ence employer-based plans have had in controlling health care
costs and improving the quality of care. The hearing focused on the
issues and problems encountered as new approaches were imple-
mented, the effectiveness of different approaches, and the lessons
the Federal Government can learn from these private-sector experi-
ences. On May 24, 1995, the subcommittee investigated the reasons
for increasing beneficiary enrollment in Medicare risk contracting
HMOs, and current and alternative HMO payment methodologies.
On May 25, 1995, the subcommittee explored issues involved in en-
abling employers and associations to offer Medicare coverage to
former employees and members respectively, and the potential role
Medical Savings Accounts can play in the Medicare program.

The subcommittee held a continuing hearing on July 19, 20, and
25, 1995, reviewing issues involved in saving Medicare. On July 27,
1995, the subcommittee held a joint hearing with the Subcommit-
tee on Health and the Environment, Committee on Commerce. The
hearing reviewed standards for health plans providing coverage
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under the Medicare program. The subcommittees heard testimony
on the full range of standards currently applied in the health care
system, both public and private, with an emphasis on the needs
and unique requirements of the Medicare program. The testimony
included information on how best to discharge this responsibility
and the appropriate roles for private sector entities, the states, and
the federal government.

In addition, the full Ways and Means Committee held a hearing
regarding the Medicare program on February 8, 1995 which re-
viewed the Medicare provisions contained in the President’s 1996
budget. The full Committee held a second hearing on May 2, 1995
which focused on the Trustees report on the Medicare Hospital In-
surance Trust Fund. The full committee held an additional hearing
on September 22, 1995 on the issues involved in saving Medicare,
focusing specifically on the Medicare proposal which formed the
basis for H.R. 2425.

II. EXPLANATION OF BILL

SUBTITLE A—MEDICAREPLUS PROGRAM

PART 1. INCREASING CHOICE UNDER THE MEDICARE PROGRAM

Sec. 15001. Increasing choice under medicare

Present law
Persons enrolling in Medicare have two basic coverage options.

They may elect to obtain services through the traditional fee-for-
service system under which program payments are made for each
service rendered. Under section 1876 of the Social Security Act,
they may also elect to enroll with a managed care organization
which has entered into a payment agreement with Medicare. Three
types of managed care organizations are authorized to contract
with Medicare: an entity that has a risk contract with Medicare,
an entity that has a cost contract with Medicare, or a health care
prepayment plan (HCPP) that has a cost contract to provide Medi-
care Part B services. Risk-contracts are frequently referred to as
TEFRA risk contracts and cost contracts are frequently referred to
as TEFRA cost contracts. TEFRA refers to the 1982 legislation, the
Tax Equity and Fiscal Responsibility Act of 1982, which estab-
lished the rules governing these types of contracts.

A beneficiary in an area served by a health maintenance organi-
zation (HMO) or competitive medical plan (CMP) with a Medicare
risk contract may voluntarily choose to enroll in the organization.
Medicare makes a single monthly capitation payment for each of
its enrollees. In return, the entity agrees to provide or arrange for
the full range of Medicare services through an organized system of
affiliated physicians, hospitals and other providers. The beneficiary
must obtain all covered services through the HMO or CMP, except
in emergencies. The beneficiary may be charged the usual cost-
sharing charges or pay the equivalent in the form of a monthly pre-
mium to the organization. Beneficiaries are expected to share in
the projected savings through the provision of benefits in addition
to that included in Medicare’s benefit package.
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Beneficiaries may also enroll in organizations with TEFRA cost
contracts. These entities must meet essentially the same conditions
of participation as risk contractors; however they may have as few
as 1,500 enrollees (rather than 5,000) to qualify. Under a cost con-
tract, Medicare pays the actual cost the entity incurs in furnishing
covered services (less the estimated value of beneficiary cost-shar-
ing). Enrollees obtain supplemental benefits by paying a monthly
premium. The entity must offer a basic package (which covers all
or a portion of Medicare cost-sharing charges); any additional bene-
fits must be priced separately. (Conversely, a risk-contractor may
offer just one package.) Enrollees in TEFRA cost-contract entities
may obtain services outside the entity’s network; however, the en-
tity has no obligation to cover the beneficiary’s cost-sharing in this
case.

A third type of managed care arrangement is the HCPP. An
HCPP arrangement is similar to a TEFRA cost-contract except that
it provides only Part B services. Further, there are no specific stat-
utory conditions to qualify for a HCPP contract. Some HCPPs are
private market HMOs, while others are union or employer plans.
HCPPs have no minimum enrollment requirements, no require-
ment that the plan have non-Medicare enrollees, or a requirement
for an open enrollment period. Unlike TEFRA cost contractors (but
like risk contractors), HCPPs may offer a single supplemental
package that includes both Part B cost-sharing and other benefits;
cost-sharing benefits need not be priced separately.

Any Medicare beneficiary residing in the area served by an
HMO/CMP may enroll, with two exceptions. The first exception ap-
plies to beneficiaries not enrolled in Part B. The second exception
applies to persons qualifying for Medicare on the basis of end-stage
renal disease (ESRD); however, persons already enrolled who later
develop ESRD may remain enrolled in the entity.

The HMO/CMP must have an annual open enrollment period of
at least 30 days duration. During this period, it must accept bene-
ficiaries in the order in which they apply up to the limits of its ca-
pacity, unless to do so would lead to violation of the 50 percent
Medicare-Medicaid maximum or to an enrolled population unrepre-
sentative of the population in the area served by the HMO.

TEFRA risk contractors are required to hold an additional open
enrollment period if any other risk-based entity serving part of the
same geographic area does not renew its Medicare contract, has its
contract terminated, or has reduced its service area to exclude any
portion of the service area previously served by both contractors. In
such cases, the Secretary must establish a single coordinated open
enrollment period for the remaining contractors. These remaining
HMOs/CMPs must then accept its enrollees during an enrollment
period of 30 days.

An enrollee may request termination of his or her enrollment at
any time. An individual may file disenrollment requests directly
with the HMO or at the local social security office. Disenrollment
takes effect on the first day of the month following the month dur-
ing which the request is filed. The HMO may not disenroll or
refuse to re-enroll a beneficiary on the basis of health status or
need for health services.
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The requirement for an open enrollment period does not apply to
HCPPs. These entities may deny enrollment or terminate enroll-
ment on medical or other grounds, if in doing so they use the same
criteria for Medicare and non-Medicare enrollees. As a result, em-
ployer or union plans may restrict enrollment to covered retirees.

The Secretary is authorized to prescribe procedures and condi-
tions under which eligible organizations contracting with Medicare
may inform beneficiaries about the organization. Brochures, appli-
cations forms, or other promotional or informational material may
be distributed only after review and approval by the Secretary of
HHS. HMOs may not disenroll or refuse to re-enroll a beneficiary
because of health status or need for health care services. HMOs
must provide enrollees, at the time of enrollment and annually
thereafter, an explanation of rights to benefits, restrictions on serv-
ices provided through nonaffiliated providers, out-of-area coverage,
coverage of emergency and urgently needed services, and appeal
rights. A terminating HMO must arrange for supplementary cov-
erage for Medicare enrollees for the duration of any preexisting
condition exclusion under their successor coverage for the lesser of
6 months or the duration of the exclusion period.

Explanation of provision
The principal change is the creation of the MedicarePlus program

to permit a wider array of private insurance and other organiza-
tions to offer health care plans to Medicare beneficiaries.
MedicarePlus plans could be offered by licensed insurers and
health maintenance organizations, new entities known as provider-
sponsored organizations or PSOs, and limited enrollment plans
such as are offered by Taft-Hartley or association sponsors. The
array of products can include fee-for-service, HMO, point-of-service
and high-deductible/medical savings account plans. As will be
noted in later sections, MedicarePlus plans must at a minimum
cover the traditional Parts A and B benefits, and may add supple-
mental benefits or reduce beneficiaries’ premium and cost-sharing
obligations otherwise applicable under the traditional program. As
will also be discussed in later sections, MedicarePlus plans will be
actively supervised by the federal government, with the assistance
of state governments, and will be required to meet rigorous quality,
patient protection, financial viability and other standards enforced
through federal contracts.

The processes under which beneficiaries would be apprised of
and exercise their plan choices is designed to maximize the ease
and efficiency with which beneficiaries can enroll into the plans of
their choice. The reason for the transition period is to provide a
reasonable timeframe for the Secretary to develop standards where
needed, to minimize disruption to current HMO contractors, and to
permit additional health care companies to design new
MedicarePlus products, contract with the Secretary, and begin to
market their products to beneficiaries.

Great emphasis in the provisions is placed on the Secretary’s de-
velopment of clear, effective and timely informational materials to
assist beneficiaries in making well-informed choices. The
MedicarePlus Health Fair scheduled for October, 1996 will be a
major opportunity for the Secretary to ‘‘field-test’’ a national aware-
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ness effort in preparation for the beginning of annual, open and co-
ordinated enrollment periods to be held every subsequent October.
These annual open enrollment periods will be crucial to promoting
competition among plans for enrollment of beneficiaries because all
plans will be competing during a specified period and beneficiaries
will be able to compare the plans’ benefits and costs against each
other and relative to the traditional program.

It is the Committee’s intent that the MedicarePlus program be
implemented through an office in the Department of Health and
Human Services that is separate from the Health Care Financing
Administration (HCFA), but led by a Director of equal pay and
rank to that of the HCFA Administrator. This provision reflects the
Committee’s concern that the MedicarePlus program be developed
and administered in a manner that will foster its advancement,
rather than placing it in competition for resources and attention
with an organization principally concerned with the ongoing man-
agement of the traditional fee-for-service program.

Successful implementation of MedicarePlus will require 1) inno-
vative executive management, 2) an understanding of private in-
surance markets and skill in creating effective public-private part-
nerships, 3) accelerated rulemaking processes, 4) strengthened con-
tracting operations, and 5) careful attention to customer service,
principally Medicare beneficiaries. The provisions grant the Sec-
retary the authority to make the transfers of funds, personnel, sys-
tems and records necessary to retool and organize within the De-
partment of Health and Human Services to support the
MedicarePlus effort.

The Social Security Act would be amended by establishing a
MedicarePlus program. Every individual entitled to Medicare Part
A and enrolled under Part B could elect to receive benefits through
two options: (1) the existing fee-for-service system (‘‘the non-
MedicarePlus option’’) or (2) through a MedicarePlus product (‘‘the
MedicarePlus option’’). A MedicarePlus product could be a product
offered by a provider-sponsored organization; a high deductible pol-
icy which would be coupled with a Medisave account; or a product
operating on a fee-for-service, or any other basis. It also could be
offered by an organization that is a Taft-Hartley or association
sponsor.

Special Rules. In general, an individual would be eligible to elect
a MedicarePlus product offered by a MedicarePlus organization
only if the organization served the geographic area in which in the
individual lived. To enroll in a product offered by a limited-enroll-
ment MedicarePlus organization, an individual would have to be
affiliated with it. In the case of a product offered by a Taft-Hartley
sponsor, the individual would have to elect the MedicarePlus prod-
uct offered by the sponsor during the first enrollment period in
which the individual was eligible to make such an election. An in-
dividual would not be eligible to elect a product offered by a Taft-
Hartley sponsor if the individual previously had elected a
MedicarePlus product offered by the organization and had subse-
quently discontinued to elect the product. An individual eligible for
an annuity under the Federal Employee Health Benefit Program
would not be eligible for a high-deductible/medisave product.
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Process For Exercising Choice. The Secretary would be required
to establish a process for electing non-MedicarePlus or
MedicarePlus coverage in an expedited manner to permit election
of MedicarePlus products in an area as soon as they became avail-
able. Elections would be made (or changed) only during specified
coverage election periods. An individual who wished to elect a
MedicarePlus product would do so by filing an appropriate election
form with the organization. Disenrollment would be accomplished
the same way. An individual failing to make an election during the
initial election period would be deemed to have chosen the non-
MedicarePlus option. An election would continue until the individ-
ual changed elections or the MedicarePlus product was discon-
tinued. The Secretary could enter into an agreement with the Com-
missioner of Social Security under which the Commissioner would
be responsible for the administration of enrollment and
disenrollment in MedicarePlus products.

Provision of Beneficiary Information to Promote Informed Choice.
The Secretary would provide for activities to disseminate broadly
information to current and prospective Medicare beneficiaries on
the coverage options available in order to promote an active, in-
formed selection among such options. The information would have
to be provided so as to permit individuals to elect the MedicarePlus
option during an initial election period. The Secretary would be re-
quired to contract with appropriate public and private entities to
carry out such activities.

The Secretary would be required to provide for at least the fol-
lowing in all areas in which MedicarePlus products were offered:
(1) publish and disseminate an information booklet during coverage
election periods, including information in standardized format and
in plain English on benefits and premiums, quality (including
consumer satisfaction); and beneficiary rights and responsibilities;
(2) maintain a toll-free number for inquiries regarding
MedicarePlus options; and (3) include information in the Medicare
Handbook on the MedicarePlus option. The information booklet
would have to be updated regularly.

Coverage Election Periods. For individuals newly eligible for Med-
icare after the transition period, elections would occur at the first
time the individual both was entitled to benefits under Part A and
enrolled under Part B. The transition period would be the period
beginning when a MedicarePlus product first became available in
an individual’s area and ending with the close of the annual, co-
ordinated election period occurring in October 1997.

During the transition period, an individual who elected to enroll
in the non-MedicarePlus option could change election to a
MedicarePlus option at any time. An individual in a MedicarePlus
product could change election to another MedicarePlus product or
the non-MedicarePlus option.

In October, 1996, the Secretary would be required to conduct a
MedicarePlus Health Fair which would provide for a nationally co-
ordinated educational and publicity program to inform
MedicarePlus eligible persons about MedicarePlus products and the
election process, including the upcoming annual, coordinated elec-
tion periods that would begin in 1997.
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After the transition period, there would be an annual, coordi-
nated election period during October of each year (beginning 1997)
in which individuals could change elections. An individual who
elected the MedicarePlus product option (other than the high-de-
ductible/medisave option) for the first time could discontinue such
election through the filing of an appropriate notice for up to 90
days from the enrollment’s effective date. An individual who dis-
continued an election would be deemed to have elected the Non-
MedicarePlus option.

A person who had elected a high-deductible/medisave product
could not change to a MedicarePlus option that was not a high-de-
ductible/medisave product unless the individual made such change
during an annual, coordinated election period, or the individual
had had such election in effect for 12 months. The high-deductible/
medisave option would become first available, effective January 1,
1997. Elections for 1997 would occur during the October 1996 elec-
tion period.

Special election periods would be provided in which an individual
could discontinue an election of a MedicarePlus product and make
a new election if: (1) the organization’s or product’s certification
was terminated or the organization terminated or otherwise discon-
tinued providing the product; (2) the person who elected a
MedicarePlus product was no longer eligible because of a change in
residence or certain other changes in circumstances; (3) the individ-
ual demonstrated that the organization offering the product vio-
lated its contract with Medicare or misrepresented the product in
its marketing; or (4) the individual met other conditions specified
by the Secretary.

Effectiveness of Elections. An election made during the initial
election period would become effective when the individual became
entitled to benefits, except as the Secretary might provide in order
to prevent retroactive coverage through a MedicarePlus product. In
general, after the transition, elections made during an annual elec-
tion period would take effect as of the first day of the following
year. Elections during other periods would take effect in the man-
ner specified by the Secretary to protect continuity of coverage.

Administration. These provisions would be administered through
an office in the DHHS that was separate from the HCFA, and
whose primary function would be administration of the
MedicarePlus and Medicare managed care programs. The director
of this Division would be of equal pay and rank to that of the
HCFA Administrator.

Reason for change
The Medicare program, except for the addition of HMOs, modest

changes in benefits, and episodic reforms in provider payment
methods, has remained essentially unaltered in its fundamental de-
sign and operation since the program’s inception in 1965. This con-
trasts starkly with the health benefit design, delivery, and cost con-
tainment innovations that have occurred in the private sector, es-
pecially in employer plans, including the Federal Employee’s
Health Benefit Plan. The creation of MedicarePlus permits the in-
troduction of comparable innovations and opportunities for im-
provement into the Medicare program, while keeping the existing
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Medicare program available for those beneficiaries who prefer to
remain in it. However, over time as MedicarePlus plans enter local
communities, many beneficiaries should find that they can improve
their overall benefits and reduce their out-of-pocket costs by enroll-
ing in these privately designed and administered products.

Effective date
These provisions are effective upon enactment. The transition pe-

riod effectively ends with the first annual open enrollment period
of October 1997. The MedicarePlus Health Fair is to be conducted
in October 1996. The high-deductible/medisave option would first
become effective on January 1, 1997, although marketing and ap-
plications for enrollment will occur in 1996.

Sec. 15002. Provisions relating to MedicarePlus requirements for
MedicarePlus organizations; high-deductible/Medisave prod-
ucts (Part C of Medicare)

Present law
Under section 1876 of the Social Security Act, Medicare specifies

requirements to be met by an organization seeking to become a
managed care contractor with Medicare. In general, these include
the following: (1) the entity must be organized under the laws of
the State and be a Federally qualified HMO or meet specified re-
quirements (provide physician, inpatient, laboratory, and other
services, and provide out-of-area coverage); (2) the organization is
paid a predetermined amount without regard to the frequency, ex-
tent, or kind of services actually delivered to a member; (3) the en-
tity provides physicians’ services primarily through physicians who
are either employees or partners of the organization or through
contracts with individual physicians or physician groups; (4) the
entity assumes full financial risk on a prospective basis for the pro-
vision of covered services, except that it may obtain stop loss cov-
erage and other insurance for catastrophic and other specified
costs; and (5) the entity has made adequate protection against the
risk of insolvency.

There is no provision under current law for high-deductible/
medisave products.

Explanation of provision
The Social Security Act would be amended to create a new Part

C: Provisions Relating to MedicarePlus Organizations; High-De-
ductible/Medisave Products. Similar to current law, a MedicarePlus
organization would be defined as a public or private entity certified
(as described below) as meeting the requirements described in the
following provisions.

Overview. The provisions are designed to emphasize the central
importance of new types of MedicarePlus organizations assuming
full financial liability for the costs of providing MedicarePlus bene-
fits to enrollees. The provisions further emphasize the related and
equal importance of each organization meeting federal solvency
standards, and where applicable, traditional state insurance licens-
ing standards which address fundamental rules regarding solvency.
Taft-Hartley plans are treated differently because they are already
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separately regulated under federal law and must meet stringent
standards of fiduciary conduct.

In general, the provisions specified in greater detail below pro-
vide that the Medicare program will make a premium payment to
MedicarePlus organizations for each Medicare beneficiary that is
enrolled in a plan. It is the Committee’s intent that the Medicare
program contribute the principal financing to enroll beneficiaries in
approved, privately administered plans. Although these premium
amounts will vary for actuarial reasons as specified in later sec-
tions, they will not vary by the type of plan in which a beneficiary
chooses to enroll.

This section of the bill contains provisions for a major new prod-
uct that can be made available to Medicare beneficiaries known as
the high deductible/medisave product (to be referred to simply as
Medisave). Medisave pairs a high deductible insurance policy with
a medical savings account. It is the Committee’s intent to make
available to beneficiaries a product designed to grant them greater
control over how they spend at least a portion of the annual actuar-
ial value of their Medicare benefit, while also encouraging the pru-
dent use of more routine types of health services. The annual de-
ductible may not initially exceed $10,000, but it is the Committee’s
expectation that most Medisave products will come onto the market
with deductibles lower than that amount. It is the higher annual
deductible that evidence suggests will encourage careful use of rou-
tine services, while amounts deposited in the medical savings ac-
count portion can either accrue as savings against the high deduct-
ible, or be used by beneficiaries for other health expenses not cur-
rently covered by Medicare, such as prescription drugs or long-term
care insurance premiums.

Organized and Licensed under State Law. In general, a
MedicarePlus organization would have to be organized and licensed
under State law to offer health insurance or health benefits cov-
erage in each State in which it offered a MedicarePlus product.
This would not apply to Taft-Hartley sponsors or provider-spon-
sored organizations.

Prepaid Payment. A MedicarePlus organization would have to be
compensated (except for deductibles, coinsurance, and copayments)
by a fixed payment paid on a periodic basis and without regard to
the frequency, extent, or kind of health care services actually pro-
vided to an enrollee.

Assumption of Full Financial Risk. The organization would have
to assume full financial risk on a prospective basis for the provision
of health services (other than hospice care) except the organization
could obtain insurance or make other arrangements for: stop-loss
coverage for aggregate costs in excess of $5,000; services needing
to be provided other than through the organization; and for no
more than 90 percent of the amount by which its costs for any of
its fiscal years exceeded 115 percent of its income for such year. It
could also make arrangements with providers or health institutions
to assume all or part of the risk on a prospective basis for the pro-
vision of basic services.

Provision Against Risk of Insolvency. Each MedicarePlus organi-
zation would have to meet standards relating to financial solvency
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and capital adequacy, as specified below. Taft-Hartley plans would
be deemed to meet this requirement.

High Deductible/Medisave Products. The bill authorizes a
Medisave option within MedicarePlus. A Medisave plan combines
high deductible insurance with a medical savings account. High de-
ductible insurance would provide reimbursement for Medicare ben-
efits and others the plan may elect to provide only after the en-
rollee incurred annual expenses equal to a deductible of not greater
than $10,000. These thresholds would be increased yearly (and
rounded to the nearest $50) by the percentage increase in the na-
tional average per capita growth rate (described below). For pur-
poses of the deductible, the insurance would have to at a minimum
count all expenses that would have been payable by Medicare and
the enrollee under Parts A and B. After the deductible was met,
the insurance would have to reimburse all expenses that would
have been paid without regard to deductibles or coinsurance under
Parts A and B.

Organizations Treated as MedicarePlus Organizations During
Transition. Certain organizations would be considered qualified as
MedicarePlus organizations for contract years beginning before
January 1, 1998. These include:

HMOs organized under State law that are qualified under
the Public Health Service Act; an organization that is recog-
nized under State law as an HMO; or a similar organization
regulated for solvency in the same manner and extent as an
HMO.

Organizations that are organized under State laws and are
licensed by a State agency as a health insurer or as a service
benefit plan, but only for individuals residing in an area in
which the organization is licensed to offer health insurance
coverage; and

Organizations with Medicare risk contracts as of the date of
enactment.

Reason for change
It is the Committee’s view that the introduction of significant in-

novations from the private sector, coupled with the full transfer of
risk for each enrollee to participating private sector plans, will ef-
fectively temper the growth in spending in the Medicare program
while providing opportunities for beneficiaries to improve upon the
traditional Medicare benefit package.

Effective date
These provisions are effective upon enactment, except as noted

earlier, Medisave products are effective January 1, 1997.

Requirements relating to benefits, provision of services, enrollment,
and premiums

Present law
Section 1876 provides for requirements relating to benefits, pay-

ment to the plans by Medicare, and payments to the plans by bene-
ficiaries. In addition, it specifies standards for patient protection,
quality assurance, and general contractor requirements.
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A Medicare beneficiary enrolled in an HMO/CMP is entitled to
receive all services and supplies covered under Medicare Parts A
and B (or Part B only, if only enrolled in Part B). These services
must be provided directly by the organization or under arrange-
ments with the organization. Enrollees in risk-based organizations
are required to receive all services from the HMO/CMP except in
emergencies.

In general, HMOs/CMPs offer benefits in addition to those pro-
vided under Medicare’s benefit package. In certain cases, the bene-
ficiary has the option of selecting the additional benefits, while in
other cases some or all of the supplementary benefits are manda-
tory.

Some entities may require members to accept additional benefits
(and pay extra for them in some cases). These required additional
services may be approved by the Secretary if it is determined that
the provision of such additional services will not discourage enroll-
ment in the organization by other Medicare beneficiaries.

The amount an HMO/CMP may charge for additional benefits is
based on a comparison of the entity’s adjusted community rate
(ACR, essentially the estimated market price) for the Medicare
package and the average of the Medicare per capita payment rate.
A risk-based organization is required to offer ‘‘additional benefits’’
at no additional charge if the organization achieves a savings from
Medicare. This ‘‘savings’’ occurs if the ACR for the Medicare pack-
age is less than the average of the per capita Medicare payment
rates. The difference between the two is the amount available to
pay additional benefits to enrollees. These may include types of
services not covered, such as outpatient prescription drugs, or
waivers of coverage limits, such as Medicare’s lifetime limit on in-
patient hospital care. The organization might also waive some or
all of the Medicare’s cost-sharing requirements.

The entity may elect to have a portion of its ‘‘savings’’ placed in
a benefit stabilization fund. The purpose of this fund is to permit
the entity to continue to offer the same set of benefits in future
years even if the revenues available to finance those benefits di-
minish. Any amounts not provided as additional benefits or placed
in a stabilization fund would be offset by a reduction in Medicare’s
payment rate.

If the difference between the average Medicare payment rate and
the adjusted ACR is insufficient to cover the cost of additional ben-
efits, the HMO/CMP may charge a supplemental premium or im-
pose additional cost-sharing charges. If, on the other hand, the
HMO does not offer additional benefits equal in value to the dif-
ference between the ACR and the average Medicare payment, the
Medicare payments are reduced until the average payment is equal
to the sum of the ACR and the value of the additional benefits.

For the basic Medicare covered services, premiums and the pro-
jected average amount of any other cost-sharing may not exceed
what would have been paid by the average enrollee under Medicare
rules if she or he had not joined the HMO. For supplementary serv-
ices, premiums and projected average cost-sharing may not exceed
what the HMO would have charged for the same set of services in
the private market.
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HMOs/CMPs contracting with Medicare can pay second to work-
ers’ compensation, automobile liability or other specified sources of
insurance.

Current law also provides for Medicare managed care contracts
with Health care Prepayment Plans (HCPPs). A HCPP arrange-
ment is similar to a TEFRA cost-contract except that it provides
only Part B services. There are no specific statutory conditions to
qualify for a HCPP contract.

Collectively bargained health plans and those sponsored by pri-
vate multiemployer health plans (most of which are Taft-Hartley
plans) are regulated under the Employee Retirement Income Secu-
rity Act (ERISA). Under ERISA, the States are authorized to regu-
late multiple employer welfare arrangements (MEWAs) to the ex-
tent that such regulation does not conflict with ERISA. Association
plans may or may not be regulated as MEWAs and are generally
regulated by the States.

Penalties apply for violations of limits on the use of ‘‘physician
incentive plans,’’ i.e., compensation arrangements between HMOs
and physicians that might induce physicians to withhold services.
An HMO may not make a specific payment to a physician as an
inducement to reduce or limit services to a specific enrollee. In ad-
dition, if physicians or physician groups are placed at substantial
financial risk for services other than their own, the HMO must pro-
vide adequate stop-loss protection to limit the physicians’ potential
liability and must periodically survey enrollee satisfaction.

There are no provisions in current law for provider protections,
or for the Department of Labor to play a role in establishing and
enforcing Medicare contractor standards for employer-sponsored
health plans. In addition, there is no provision in current law for
high-deductible/medisave products.

Explanation of provision
Overview. With a few key exceptions to be noted, most of the pro-

visions in this section derive from current law as applied to risk
contractors. The following discussion highlights key new provisions.

As noted earlier, MedicarePlus organizations must provide at a
minimum all benefits currently available under Parts A and B. In
recognition of the new types of products that can be offered, the
Committee thought it important to introduce basic payment protec-
tions tailored to reflect different product designs. In the payment
provisions, a beneficiary’s liability is generally limited to what the
liability would have been on average had the beneficiary chosen to
remain in the traditional program. The exception to these rules ap-
plies to fee-for-service plans, where balance billing is permitted.

It is the Committee’s intent that Christian Science nursing facil-
ity services that are currently covered under Part A of Medicare
must also be made available by MedicarePlus plans to enrollees
who choose to use such services.

Special rules apply to limited enrollment plans in order to define
what is intended by the term limited enrollment and to make clear
that such plans can only enroll beneficiaries who have a connection
to the sponsoring organization such as union or association mem-
bership.
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A broad non-discrimination rule has been adopted to prevent
plans from discriminating against beneficiaries by reason of health
status and other factors. This is coupled with guaranteed issue re-
quirements and other rules in other sections that work in tandem
to reflect the Committee’s intent that beneficiaries have a true and
open choice of plans and that MedicarePlus organizations not evade
their obligation to fully assume risk for and provide all medically
necessary health care services, even for costly cases.

Insurance carriers offering high deductible coverage under
Medisave plans must structure their premiums using the same de-
mographic and other factors by which the Secretary adjusts the ac-
tuarial value of the MedicarePlus contribution paid on behalf of in-
dividual enrollees. This is necessary to maintain appropriate finan-
cial relationships between the MedicarePlus program’s premium
contribution and the residual amount paid into the beneficiary’s
medical savings account.

MedicarePlus plans will be permitted to offer, as one form of ad-
ditional benefits, rebates to beneficiaries not to exceed the level of
the Medicare Part B premium. It is the Committee’s view that al-
though enrollment in Part B of Medicare is voluntary, the vast ma-
jority of seniors do enroll and face a premium expense for doing so.
The Committee viewed this as an out-of-pocket expense to bene-
ficiaries that plans should be able to reduce in a manner similar
to the way in which they may reduce other out-of-pocket expenses
associated with the Medicare program, such as deductibles and
copayments. However, in order to safeguard against inappropriate
uses of rebate authority, plans may not offer rebates in excess of
the level of the basic Part B premium, nor may they use such re-
bates as inappropriate inducements to enrollment.

The provisions establish basic procedures governing the relation-
ship between MedicarePlus plans and providers participating in
those plans. It is the Committee’s belief that MedicarePlus plans
must be able to freely organize provider networks and enter into
various arrangements with different providers as needed to effec-
tively and efficiently support their product. This also means that
plans must be able to modify those arrangements under the same
premise. However, it is the Committee’s intent that MedicarePlus
plans follow basic procedures so that providers are given informa-
tion regarding the plans’ participation requirements, and so that
providers are apprised of and can respond to adverse decisions re-
garding their arrangements with MedicarePlus organizations.

Benefits Covered. Each MedicarePlus product would be required
to provide benefits for at least the items and services for which
benefits are available under parts A and B consistent with the
standards for coverage of such items and services. A MedicarePlus
product would meet the general benefit requirements if in the case
of benefits furnished through fee-for-service providers, the product
provided for at least the dollar amount of payment for such items
and services as would otherwise have been provided under Medi-
care Parts A and B. In the case of benefits furnished through pro-
viders with a contract with the organization, the individual’s liabil-
ity for payment for services could not exceed (after taking into ac-
count any deductible which does not exceed any deductible under
Parts A and B) the lesser of:
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(a) the amount of liability that the individual would have
had (based on the provider being a participating provider) if
the individual had elected the non-MedicarePlus option, or

(b) the applicable coinsurance or copayment amounts (that
would have applied under the non-MedicarePlus option) pro-
vided under the contract.

As under current law, the MedicarePlus organization could pay sec-
ond in specified cases.

Guaranteed Issue and Renewal. Generally, a MedicarePlus orga-
nization would be required to provide that at any time during
which elections were accepted, it would have to accept without re-
strictions individuals eligible to make such an election. If the Sec-
retary determined that the organization had a capacity limit and
the number of individuals who elected the product exceeded that
limit, the organization could limit the election of individuals, but
only if priority was given first to those individuals who had already
elected the product, and then to others in a manner which did not
discriminate. A MedicarePlus organization could not terminate or
refuse to accept an individual’s election except in the event of
nonpayment of premiums, disruptive behavior, or the product was
terminated with respect to all eligible Medicare individuals. (Those
terminated would be deemed to have elected the non-MedicarePlus
option).

Special Rules for Limited Enrollment MedicarePlus Organiza-
tions. MedicarePlus sponsors would have to limit enrollment for
MedicarePlus products to specific individuals. A Taft-Hartley spon-
sor would have to limit eligibility to individuals who were entitled
to obtain benefits under the terms of an applicable collective bar-
gaining agreement.

A qualified association would be defined as an individual-mem-
bership association, religious fraternal organization, or other orga-
nization (a trade, industry, or professional association, a chamber
of commerce, or a public entity association) that the Secretary
found (1) was formed for purposes other than the sale of health in-
surance and did not restrict membership based on the health sta-
tus, claims experience, receipt of health care, medical history, or
lack of insurability, of an individual; (2) did not exist solely or prin-
cipally for the purposes of selling insurance; and had at least 1,000
individual members, or 200 company members. Association spon-
sors would have to limit eligibility to individuals who were mem-
bers of the association (or their spouses). Associations could not ter-
minate coverage of an individual because the individual was no
longer an association member except pursuant to a change of elec-
tion during an open election period occurring on or after the date
of termination of membership.

These eligibility rules could not have the effect of denying eligi-
bility to individuals on the basis of health status, claims experi-
ence, receipt of health care, medical history, or lack of evidence of
insurability.

Submission and Charging of Premiums. Similar to current law,
each MedicarePlus organization would be required annually to file
the amount of the monthly premium for coverage under each of its
products it would be offering in each payment area, and the enroll-
ment capacity in relation to the product in each such area. The pre-
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mium charged for a product offered in a payment area would equal
1⁄12 of the amount (if any) by which the premium exceeded the
MedicarePlus capitation rate (see below). Premiums could not vary
among individuals who resided in the same payment area. An ex-
ception would apply to high-deductible/Medisave products which
would be experience-rated based on specified risk factors. (These
factors are the same as those used for setting the MedicarePlus
contribution level.) Each MedicarePlus organization would have to
permit monthly payment of premiums. An organization could ter-
minate election of individuals for a MedicarePlus product for fail-
ure to make premium payments but only under specified condi-
tions. A MedicarePlus organization’s premium rate and the actuar-
ial value of its deductibles and coinsurance, attributable to the
basic Parts A and B benefits and excluding permissable balance
billing, could not exceed the actuarial value of the deductibles and
coinsurance otherwise applicable under the Medicare program.

Requirement for Additional Benefits, Part B Premium Discount
Rebates, or Both. If the actuarial value of the benefits under the
MedicarePlus product (as determined based upon the adjusted com-
munity rate (ACR)—see below) for individuals was less than the
average of the capitation payments made to the organization for
the product at the beginning of an annual contract period, the orga-
nization could provide additional benefits, a monetary rebate (paid
on a monthly basis) of the Part B monthly premium, or a combina-
tion of both. The value of these benefits, rebates or combination
thereof would have to be at least as much as the amount by which
the capitation payment exceeded the ACR, and would have to be
applied uniformly for all enrollees in a product area. The rebate
could not exceed the amount of the Part B premium (not taking
into account penalties for late enrollment or the amount incurred
as a result of affluence testing). The organization could provide
that a part of the excess be withheld for the organization’s sta-
bilization fund. A MedicarePlus organization could provide addi-
tional benefits (over and above those required to be added as a re-
sult of the excess payment), and could impose a premium for such
additional benefits. Cash or other types of rebates to induce enroll-
ment or otherwise would be prohibited.

A MedicarePlus organization could provide that a part of the
value of the excess actuarial amount be withheld and reserved in
the HI and SMI trust funds (in such proportions as the Secretary
determined to be appropriate) by the Secretary for subsequent an-
nual contract periods, to the extent required to stabilize and pre-
vent undue fluctuations in the additional benefits and rebates of-
fered in those subsequent periods. Leftover amounts not provided
as additional benefits would revert to the trust funds.

Adjusted Community Rate (ACR). Similar to current law, the
ACR would mean, at the election of the MedicarePlus organization,
either the rate of payment services which the Secretary annually
determined would apply to the individuals electing a MedicarePlus
product if the payment were determined under a community rating
system, or the portion of the weighted aggregate premium which
the Secretary annually estimated would apply to the individual but
adjusted for differences between the utilization of individuals under
Medicare and the utilization of other enrollees (or through another
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specified manner). For PSOs, the ACR could be computed using
data in the general commercial marketplace or (during the transi-
tion period) based on the costs incurred by the organization in pro-
viding such a product.

Protections for Providers. Each MedicarePlus organization would
be required to establish reasonable procedures relating to the par-
ticipation of physicians by providing: (a) notice of rules of participa-
tion, (b) written notice of participation decisions that are adverse
to providers, and (c) a process within the organization for appealing
adverse decisions, including the presentation of information and
views of the provider regarding such decision. The organization
would be required to consult with physicians who have entered into
participation agreements with the organization regarding the orga-
nization’s medical policy, quality and credentialing criteria, and
medical management procedures.

Similar to current law, each MedicarePlus organization would be
prohibited from operating any physician incentive plan (i.e., any
compensation arrangement between a MedicarePlus organization
and a physician or physician group that directly or indirectly has
the effect of reducing or limiting services provided to enrollees) un-
less certain requirements were met: (1) no specific payment could
be made directly or indirectly under the plan to a physician or phy-
sician group as an inducement to reduce or limit medically nec-
essary services provided with respect to a specific enrollee; (2) if a
plan placed a physician or physician group at substantial financial
risk for services not provided by the physician or group, the organi-
zation provided adequate and appropriate stop-loss protection and
conducted periodic surveys of both individuals enrolled and pre-
viously enrolled to determine their degree of access to services and
satisfaction with the quality of those services; and (3) the organiza-
tion provided to the Secretary descriptive information sufficient to
determine the plan’s compliance.

Provision of Information. Each MedicarePlus organization would
be required to provide the Secretary with the information needed
to prepare the information booklet described above.

Coordinated Acute and Long-Term Care Benefits under a
MedicarePlus Product. States would be able to coordinate benefits
under their MediGrant programs with those provided under a
MedicarePlus product to assure continuity of a full range of acute
and long-term care services to eligible poor elderly or disabled indi-
viduals.

Reason for change
It is the Committee’s view that beneficiaries are interested in

health insurance coverage options under Medicare which improve
their coverage, and would welcome the opportunity to take advan-
tage of additional choices made available under a carefully de-
signed and administered MedicarePlus program. In addition, the
Committee felt it was important to improve the conditions under
which health care providers and MedicarePlus organizations relate
to each other under MedicarePlus contracts in order to encourage
providers to participate in organizations.



132

Effective date
These provisions are effective upon enactment.

Patient protection standards

Present law
Medicare HMOs/CMPs must provide enrollees, at the time of en-

rollment and annually thereafter, an explanation of rights to bene-
fits, restrictions on services provided through nonaffiliated provid-
ers, out-of-area coverage, coverage of emergency and urgently need-
ed services, and appeal rights.

Medicare HMOs/CMPs must make all Medicare covered services
and all other services contracted for available and accessible within
its service area, with reasonable promptness and in a manner that
assures continuity of care. Urgent care must be available and ac-
cessible 24 hours a day and 7 days a week. HMOs must also pay
for services provided by nonaffiliated providers when services are
medically necessary and immediately required because of an un-
foreseen illness, injury, or condition and it is not reasonable, given
the circumstances, to obtain the services through the HMO.

Medicare HMOs/CMPs must enroll individuals and provide cov-
ered services to enrollees who live within the geographic area
served by the organization. Regulations provide that geographic
area means the area found by HCFA to be that within which the
HMO furnishes, or arranges for furnishing, the full range of serv-
ices it offers to its Medicare enrollees.

HMOs/CMPs are required to have arrangements for an ongoing
quality assurance program that stresses health outcomes and pro-
vides review by physicians and other health care professionals of
the process followed in the provision of health services. External re-
view is conducted by a peer review organization (PRO), one of the
groups that has contracted with the Secretary for review of the
quality and appropriateness of hospital services. PRO reviews of
HMOs/CMPs covers both inpatient and outpatient care. The Sec-
retary also has the right to inspect or otherwise evaluate the qual-
ity, appropriateness, and timeliness of services provided and the fa-
cilities of the organization when there is reasonable evidence of
some need for inspection.

In up to 25 States, the Secretary is authorized to designate an-
other external agency, known as a quality review organization or
QRO to perform reviews. QROs must meet many of the same
standards as PROs, but have not contracted with the Department
of HHS for the review of services other than those provided by an
HMO/CMP.

HMOs/CMPs must have meaningful grievance procedures for the
resolution of individual enrollee complaints, about such problems
as failure to receive covered services or unpaid bills. In addition,
an enrollee who believes that the HMO has improperly denied a
service or imposed an excessive charge has the right to a hearing
before the Secretary if the amount involved is greater than $100.
If the amount is greater than $1,000, either the enrollee or the
HMO may seek judicial review.
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Explanation of provision
Overview. Many of the provisions in this section of the bill derive

from current law. However, reflecting the new types of products
that can be offered, the Committee thought it was especially impor-
tant to emphasize clear, accurate and prominent disclosure of bene-
fits and of any financial liabilities for beneficiaries associated with
specific products. In addition, the provisions establish organiza-
tions’ minimum responsibilities under point-of-service features,
where beneficiaries are authorized to go out of plan for services,
but may face higher cost sharing as a result. The additional provi-
sions limiting provider payment levels and beneficiary liability for
emergency services provided out of plan are a protection for organi-
zations and for beneficiary enrollees, facing the need for services on
an emergency basis. This is, however, a change from current law
which imposes payment limits even for non-emergency services pro-
vided out of plan. It is the Committee’s view that plans should as-
sume responsibility for securing and setting payment levels for au-
thorized services provided out of plan, including for example, renal
dialysis services. Plans are not responsible for unauthorized, non-
emergency services that a beneficiary may obtain out of plan.

The provisions on external quality review organizations expand
current law because it was the Committee’s view that all
MedicarePlus plans should be able to meet the quality standards
of approved, independent external review organizations and that
more organizations should be eligible to function in that role with-
out limitations on the numbers of organizations competing to per-
form these functions.

With respect to marketing and enrollment, it is the Committee’s
intent to allow independent agents acting on behalf of
MedicarePlus organizations to explain the plan’s benefits and limi-
tations and to accept enrollment forms from individuals electing
the product. However, it is counter to the Committee’s view that
such agents be permitted to complete enrollment forms for individ-
uals. At all permissable election periods, beneficiaries may enroll
directly with the MedicarePlus organization of their choice.

Disclosure to Enrollees. Each MedicarePlus organization would be
required to disclose in clear, accurate, and standardized forms cer-
tain information including: (1) benefits, including coverage exclu-
sions and, for a high-deductible/medisave product, a comparison of
its benefits with those under other MedicarePlus products; (2) rules
relating to prior authorization or other review requirements that
could result in nonpayment; (3) liability for cost-sharing for out-of-
network services; (4) the number, mix, and distribution of provid-
ers; (5) financial obligations of the enrollee; (7) enrollee satisfaction
data; (8) enrollee rights and responsibilities; and (8) a statement
that use of the 911 number is appropriate in emergency situations.

Access to Services. A MedicarePlus organization offering a
MedicarePlus product could restrict the providers from whom bene-
fits were to be provided so long as: (1) the organization made the
benefits available to each individual electing the product within the
service area with reasonable promptness and in a manner which
assured continuity in the provision of benefits, (2) when medically
necessary, the organization made benefits available and accessible
24 hours a day and 7 days a week, and (3) the product provided
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for reimbursement to other organizations if the services were medi-
cally necessary and immediately required because of an unforeseen
illness, injury, or condition and it was not reasonable given the cir-
cumstances to obtain the services through the organization. Emer-
gency services are given a specific definition in the bill.

If the MedicarePlus product provided out-of-network coverage,
the payment level for services furnished outside the network would
have to be at least 70 percent (or, if the cost-sharing was 50 per-
cent, at least 35 percent) of the lesser of the payment basis (deter-
mined without regard to deductibles and cost-sharing) that would
have applied under Medicare Parts A and B, or the amount
charged by the entity furnishing such items and services.

In the case of emergency services provided out of plan to an en-
rollee, participating providers would be required to accept as pay-
ment in full from the MedicarePlus organization the amount that
would have been payable under Part B and from the individual, if
the individual had not enrolled with the organization. In the case
of nonparticipating physicians, the limitations on actual charges for
such services otherwise applicable under Part B would apply.

Confidentiality and Accuracy of Enrollee Records. Each
MedicarePlus organization would have to establish procedures to
safeguard the privacy of individually identifiable enrollee informa-
tion, and maintain accurate and timely medical records.

Quality Assurance. Each MedicarePlus organization would be re-
quired to arrange (in accordance with regulations of the Secretary)
for an ongoing quality assurance program meeting certain require-
ments such as: (1) stressing health outcomes; (2) providing the es-
tablishment of written protocols for utilization review, (3) providing
review by physicians and other health care professionals of the
process followed in the provision of services; (4) monitoring and
evaluating high volume and high risk services and the care of acute
and chronic conditions; (5) evaluating the continuity and coordina-
tion of care; (6) establishing mechanisms to detect underutilization
and overutilization; (6) making information available on quality
and outcomes to facilitate beneficiary comparison and choice; (7)
evaluating on an ongoing basis the plan’s effectiveness, and (8) pro-
viding for external accreditation and review by a Medicare peer re-
view organization or other qualified independent review organiza-
tion that the quality of services meets professionally recognized
standards of care.

Coverage Determinations. Each MedicarePlus organization would
have to make determinations regarding authorization requests for
nonemergency care on a timely basis. Medical necessity decisions
could only be made by a physician. Appeals of a determination
would have to be decided within 30 days of receiving medical infor-
mation and no later than 60 days after the date of the decision. Ap-
peals relating to a life-threatening or emergency situation would
have to be decided on an expedited basis.

Grievance and Appeals. Each MedicarePlus organization would
have to provide for meaningful procedures for hearing and resolv-
ing grievances between the organization (and entities and individ-
uals through which it provides services) and enrollees. An enrollee
dissatisfied by reason of the enrollee’s failure to receive health
services would be entitled, if the amount in controversy was $100
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or more, to a hearing before the Secretary. If the amount in con-
troversy was $1,000 or more, the individual or organization, upon
notifying the other party, would be entitled to judicial review.

Information on Advance Directives. Each MedicarePlus organiza-
tion would be required to maintain written policies and procedures
respecting advance directives (as specified elsewhere in the Medi-
care statute).

Approval of Marketing Materials. Each MedicarePlus organiza-
tion could not distribute marketing material unless (1) at least 45
days before distribution, the organization submitted the material to
the Secretary for review, and the Secretary did not disapprove the
material. Standards established below would include guidelines for
the review of such materials. Under these guidelines, the Secretary
would be required to disapprove marketing material if it was mate-
rially inaccurate or misleading or otherwise made a material mis-
representation. To facilitate ‘‘one stop shopping,’’ materials submit-
ted to the Secretary by an organization for a MedicarePlus product
in an area that were not disapproved would be considered as ap-
proved for all other areas covered by the product and organization.
Each organization would be required to conform to fair marketing
standards included in the MedicarePlus standards. Such standards
would include a prohibition against a plan (or agent of such a plan)
completing any portion of any election form on behalf of any indi-
vidual.

Reason for change
Medicare beneficiaries participating in MedicarePlus must have

the information necessary to make informed decisions concerning
enrollment in organization products. Beneficiaries should be as-
sured that disclosure concerning products will enable them to clear-
ly understand the opportunities and constraints of specific products
offered by MedicarePlus organizations. Additionally, HMO and co-
ordinated care type organization products must ensure that bene-
ficiaries will have ready access to quality providers and any medi-
cally necessary emergency services.

Effective date
These provisions are effective upon enactment.

Provider-sponsored organizations (PSOs)

Present law
PSOs do not qualify as eligible organizations for Medicare man-

aged care contracts.

Explanation of Provision
Overview. The Committee viewed the PSO concept as a means by

which the Medicare program can enter directly into contracts with
financially and clinically integrated provider-based organizations.
However, it is the Committee’s intent that in order to qualify as
a MedicarePlus contractor, a PSO must be a substantial and suffi-
ciently financially integrated network as to be able to assume full
risk and provide the complete minimum Medicare benefit package,
as must other MedicarePlus contractors. It is the Committee’s ex-
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pectation that PSOs will both enhance competition in larger mar-
kets and provide a viable managed care option in smaller and rural
markets which have not been adequately served by other types of
organized delivery systems or health insurance products.

As defined in these provisions, PSOs will be direct contractors for
MedicarePlus only contracts. In that context, the Committee
thought it was important to provide for development of uniform
federal MedicarePlus standards and in so doing, to preempt state
regulation of PSOs except where states demonstrate that their reg-
ulatory model is identical to the federal model.

Provider-Sponsored Organization (PSO) Defined. A PSO means a
public or private entity that (in accordance with standards estab-
lished under this bill) is a provider or group of affiliated providers
that provides a substantial portion of health care under the con-
tract directly through the provider or affiliated group of providers.
In defining substantial proportion, the Secretary would be required
to consider the need for such an organization to assume respon-
sibility for a substantial portion of services in order to assure finan-
cial stability and other factors. Affiliation is specifically defined.

Process for Establishing Standards and Process for State Certifi-
cation of PSOs. These requirements are specified in other sections
of the bill.

Conditions for Preemption from State Insurance Licensing Re-
quirements. In general, State laws that would prevent a PSO from
complying with the applicable requirements of the bill would be
preempted, including laws which would require a PSO to meet re-
quirements for insurers or HMOs doing business in the state. This
preemption would not apply to individuals who are participants or
beneficiaries of an employee welfare benefit plan to which section
514(a) of ERISA applies and who receive services from a PSO. (Sec-
tion 514(a) of ERISA preempts State laws from regulating em-
ployee welfare benefit plans, including health plans.) Federal pre-
emption of PSO regulation would also not apply in those States
with approved certification programs.

Reason for change
In today’s employer health benefit market, many companies con-

tract directly with hospitals and other providers in networks to pro-
vide services under employee welfare benefit plans. In many of
these private market arrangements, the providers assume partial
or full financial risk under the terms of their contracts for the cost
of the health care services they provide. Because these are direct
contracting arrangements that have primarily been developed
under the umbrella of the federal preemption that employee wel-
fare benefit plans enjoy under ERISA, these provider-based organi-
zations to date are largely unregulated by states.

Effective date
These provisions are effective upon enactment.
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Payments to MedicarePlus plans

Present law
Under a Medicare risk contract, an HMO agrees to provide or ar-

range the full scope of covered Medicare services in return for a
single monthly capitation payment issued by Medicare for each en-
rolled beneficiary. One of the numbers used to determine this pay-
ment is the adjusted average per capita cost, or AAPCC. The other,
the adjusted community rate or ACR, is discussed above.

The AAPCC is Medicare’s estimate of the average per capita
amount it would spend for a given beneficiary (classified by certain
demographic characteristics and county of residence) who was not
enrolled in an HMO and who obtained services on the usual fee-
for-service basis. Separate AAPCCs are established for enrollees on
the basis of age, sex, whether they are in a nursing home or other
institution, and whether they are also eligible for Medicaid, and the
county of their residence. These AAPCC values are calculated in
four basic steps:

Medicare national average calendar year per capita costs are
projected for the future year under consideration. These num-
bers are known as the U.S. per capita costs (USPCCs) and are
estimated average incurred benefit costs per Medicare enrollee
and adjusted to include program administration costs. USPCCs
are developed separately for Parts A and B of Medicare, and
for costs incurred by the aged, disabled, and those with ESRD
in those two parts of the program.

Geographic adjustment factors that reflect the historical re-
lationships between the county’s and the Nation’s per capita
costs are used to convert the national average per capita costs
to the county level.

Expected Medicare per capita costs for the county are ad-
justed to a fee-for-service basis by removing both reimburse-
ment and enrollment attributable to Medicare beneficiaries in
prepaid plans.

The recalculated county per capita cost is converted into
rates that vary according to the demographic variables enu-
merated above: age, sex, institutional status, Medicaid status.

For each Medicare beneficiary enrolled under a risk contract,
Medicare will pay the HMO 95 percent of the rate corresponding
to the demographic class to which the beneficiary is assigned.

Explanation of provision
The principal change outlined below is the new methodology for

establishing contribution levels to plans across markets. This is
done to correct serious flaws and inequities that have developed
over time under the current law. It is the Committee’s view that
the system for setting contribution levels to MedicarePlus plans is
a crucial and intrinsic part of the foundation on which the
MedicarePlus program is to be built and requires serious attention.

In general, a MedicarePlus organization under a contract with
the Secretary would be paid, with respect to coverage of an individ-
ual in a payment area for a month, an amount equal to the month-
ly adjusted MedicarePlus capitation rate with respect to that indi-
vidual for that area. Each year, the Secretary would be required to
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determine and announce no later than September 7 the annual
MedicarePlus capitation rate for each payment area for the year,
and the factors to be used in adjusting monthly payment rates. An
explanation of the assumptions and changes in methodology would
have to be included in sufficient detail so that organizations could
compute monthly adjusted MedicarePlus capitation rates. The Sec-
retary would be required to provide advance notice (at least 45
days prior to the announcement) of the proposed changes in the
methodology and assumptions used to develop the rates, and give
organizations an opportunity to comment.

Monthly Adjusted MedicarePlus Capitation rate. Each month, the
MedicarePlus organization would be paid for an individual in a
payment area, and in a class (as described below), 1/12 of that
year’s annual MedicarePlus capitation rate. This amount would be
adjusted to reflect the relative actuarial value of Medicare benefits
with respect to individuals in a class compared to the national av-
erage for individuals in all classes. A payment area is a county (or
equivalent area specified by the Secretary) except for the end stage
renal disease (ESRD) population, in which case the area is the
State.

For purposes of calculating rates, the Medicare population would
be divided into three separate groups: the aged, the disabled, and
those who have been determined to have ESRD. The Secretary
would be required to define appropriate classes of enrollees, based
on age, gender, welfare status, institutionalization, and such other
factors as the Secretary determined to be appropriate so as to en-
sure actuarial equivalence. The Secretary could add, modify, or
substitute for such classes to improve determination of actuarial
equivalence. The Secretary would be required to conduct the re-
search needed to provide for greater accuracy in the adjustment of
capitation rates. This could include research into the addition or
modification of classes. The Secretary would have to report to Con-
gress on this research by January 1, 1997.

Per Capita Growth Rates. In general, payment rates for each
area would be calculated so as to improve contribution levels in
rural and low service utilization markets. Payments to health plans
from 1996 onward would be ‘‘decoupled’’ from local fee-for-service
expenditures and paid instead on a budgeted system. Rates would
be established so that over time, payments to areas with higher-
than-average utilization of services would be increased more slowly
than payments to areas with lower-than-average utilization. In ad-
dition, payments would be calculated so as to ensure that legiti-
mate costs of doing business in different areas (based on certain
input prices) would be recognized in the contribution levels.

To establish the payment rates for 1996, areas would be classi-
fied according to their average per capita utilization of services (see
below). Those areas experiencing the lowest utilization in services
would be assigned a per capita growth rate of 9.7 percent, the next
lower, 8.0 percent, the median, 5.3 percent, the next higher, 4.7
percent, and those with the highest utilization, being assigned a
per capita growth rate of 4.0 percent. A further adjustment might
be necessary to ensure that the total capitation payments made in
1996 are the same as would have otherwise been made if the per
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capita growth rate for all areas were equal to the national average
per capita growth rate of 5.3 percent.

To establish the payment rates for years after 1996, the Sec-
retary would be required to compute a per capita growth rate for
each year for each of the five service utilization cohorts. This com-
putation of payments for each cohort is pegged to the national av-
erage per capita growth rate which is as follows:

1996 = 5.3%
1997 = 3.8%
1998 = 4.6%
1999 = 4.3%
2000 = 3.8%
2001 = 5.5%
2002 = 5.6%
Subsequent years = 5.0%

The median service utilization cohort would receive the national
average per capita growth rate for the year. Those areas assigned
to the lowest service utilization cohort would get 187.5 percent of
the national average growth rate, and those in the highest would
get 75 percent. The Secretary would calculate intermediate growth
rates for the second and fourth cohorts at an amount that would
assure budget neutrality relative to the national average per capita
growth rates. Specifically, the growth rates for each cohort are as
follows:

lowest = 187.5% of the national average per capita growth
rate (NAGR)

lower = 150% of the NAGR or lower if needed to meet budget
neutrality

median = the average NAGR
higher = gets a rate calculated to achieve budget neutrality,

but not less than 75% of the NAGR.
highest = 75% of the NAGR.

Assignment of Payment Areas to Service Utilization Cohorts.
Each year the Secretary would assign each payment area to a utili-
zation cohort based on a service utilization index value:

lowest—less than .80
lower—.80–.89
median—.90–1.09
higher—1.10–1.19
highest—1.20 or more

The service utilization index value would be equal to the annual
MedicarePlus capitation rate for each payment area divided by the
input-price adjusted national capitation rate for that area for the
year. (The utilization index for one year would be used to set co-
horts for the update for the next year). The input-price adjusted
capitation rate would be calculated by multiplying the weighted av-
erage capitation rate by an input price index (separate indices
would be applied for different types of services). For 1996, the Sec-
retary would apply an input price adjustment specified in the legis-
lation; for 1997, the Secretary could continue to use the special
rules for 1996. The Secretary would develop refined input price ad-
justments to be used in later years.

Payment Process. The Secretary would be required to make
monthly payments in advance to the plan for each individual en-
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rolled with a MedicarePlus organization. The payment would be
retroactively adjusted to take into account any differences between
the actual number of individuals enrolled with an organization and
the number of such individuals estimated to be so enrolled in deter-
mining the amount of the advance payment.

Special Rules for Individuals Electing High-Deductible/Medisave
Products. In the case of an individual who elected a high-deduct-
ible/medisave product, the payment to the MedicarePlus organiza-
tion could not exceed the premium for the high-deductible product
and the difference between the amount that would have otherwise
been paid. Anything in addition to that amount would be paid di-
rectly into the individual’s medisave account on a monthly basis.

Payments from Trust Fund. Payments to the MedicarePlus orga-
nizations would be made from the HI and SMI trust funds in such
proportion as the Secretary determined reflected the relative
weights that benefits under Parts A and B represented of Medi-
care’s actuarial value.

Reason for change
The current system for calculating capitation payments for

HMOs under the Medicare program has led to highly variable pay-
ment levels even in areas of close geographic proximity, and has
generated volatile changes in payment levels in particular markets
from year to year. In addition, contribution levels are suppressed
in rural areas and are excessive in selected urban areas, relative
to what is necessary to encourage or induce private plans to par-
ticipate in these markets. The Committee examined the extent to
which the real cost of providing health care services varies across
markets and compared those costs to actual current law contribu-
tion levels. The Committee found that objectively measured input
costs varied by only about 55%, while current law contribution lev-
els varied by about 284%. The principal explanation for the dif-
ference in contribution levels across markets is in average, per ben-
eficiary service use across markets.

While a good portion of this variation in service use is explain-
able and justifiable, much is not and the Committee decided to take
steps to narrow these differences insofar as they are reflected in
MedicarePlus contribution levels. In so doing, over a several year
transition period, contribution levels for each area would be cal-
culated so as to improve contribution levels in low average service
utilization markets and to moderate the growth in contribution lev-
els in high average service utilization markets.

Effective date
These provisions are effective upon enactment and would be ap-

plied for contracting periods beginning on or after January 1, 1996.

Establishment of MedicarePlus Standards

Present law
Under section 1876 of the Social Security Act, Medicare specifies

requirements to be met by an organization seeking to become a
managed care contractor with Medicare. There is no provision for
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NAIC to play a role in developing or establishing these require-
ments. There is no provision for PSOs.

Explanation of provision
Overview. The key provisions relate to obtaining the external as-

sistance of the NAIC in developing longer-term standards for cer-
tain categories of MedicarePlus organizations, and the use of a spe-
cial negotiated rulemaking process for developing standards for
PSOs. With respect to the first, the Committee felt that the NAIC
is uniquely qualified to provide assistance and advice on contract-
ing standards for selected categories of MedicarePlus organizations
due to the expertise of state officials in regulating the insurance
markets and certain insuring organizations at the state level. Sec-
ond, the process followed by the NAIC in developing standards fos-
ters broad public input in areas which are highly specialized and
require broad-based expertise. Therefore, the Committee felt that
the Secretary could be greatly assisted by NAIC if the Association
would agree to undertake this assistance. If the NAIC chose not to
undertake this effort, the Secretary would proceed under usual
rulemaking procedures.

The Committee notes, however, that usual rulemaking proce-
dures often are prolonged, and therefore has specified an acceler-
ated rulemaking procedure under which to establish standards for
PSOs. The Committee also felt that since PSOs are a new type of
contractor, presenting unique regulatory standard questions in the
areas of solvency and premium setting, the Secretary would benefit
from the formation of a negotiated rulemaking committee that
would bring affected parties and appropriate experts to the table
rapidly to assist in developing satisfactory initial standards. Al-
though the process for setting initial standards is accelerated, the
Committee expects that refinements would be made over time as
the Secretary gains experience in direct contracting with PSOs and
final standards are developed.

The Secretary would be required to request the NAIC to develop
and submit within 12 months after enactment proposed standards
consistent with the bill requirements for MedicarePlus organiza-
tions (other than Taft-Hartley plans and PSOs) and products. If the
Association’s submission was timely, the Secretary would review
the proposed standards within 90 days and promulgate them with
modifications to the extent they did not meet the requirements. If
the Association’s submission was not timely, the Secretary would
be required to promulgate proposed standards no later than other-
wise required. Until such standards were established, the Sec-
retary would provide interim standards as might be appropriate.

The Secretary would also develop and promulgate MedicarePlus
standards for limited enrollment organizations and products. With
respect to Taft-Hartley sponsors, the Secretary would be required
to consult with the Secretary of Labor and the standards would be
promulgated about the same time as the general MedicarePlus
standards. With respect to provider-sponsored organizations, the
Secretary would establish standards on an expedited basis using
the negotiated rule-making process under title 5 United States
Code.
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The target publication date for the rule would be September
1, 1996.

Within 45 days after enactment, the Secretary, after consult-
ing with the NAIC, the American Academy of Actuaries, orga-
nizations representing Medicare beneficiaries, and other inter-
ested parties, would publish the notice required by section
564(a) of title 5.

The period for submitting comments would be shortened to
15 days, and within 30 days thereafter the Secretary would be
required to provide for the appointment of a negotiated rule-
making committee. The Secretary would be required to provide
for a facilitator no later than 10 days after the establishment
of the committee.

The negotiated rulemaking committee would be required to
report to the Secretary no later than June 1, 1996, regarding
its progress towards reaching consensus and whether that was
likely to occur before one month prior to the target publication
date. If the committee reported it had failed to make signifi-
cant progress towards reaching consensus, or if it was unlikely
to reach consensus by the target date, the Secretary could ter-
minate the process and provide for the publication of the rule
through other methods. Otherwise, the committee would be re-
quired to submit a report containing the proposed rule no later
than one month before the target publication date.

The Secretary would publish the rule in the Federal Register
by the target publication date. The rule would be effective and
final immediately on an interim basis, but subject to revision
after public notice and opportunity for comment of not less
than 60 days. The Secretary would be required to provide for
consideration of such comments and republication of the rule
not later than one year after the target publication date.

With the initial publication of the final rule, the Secretary
would be required to specify a process for timely review and
approval of entities to be certified as provider-sponsored orga-
nizations. Completed applications would be acted upon within
60 days of receipt.

After consulting with the negotiated rulemaking committee,
the Secretary by March 1, 1996, would be required to circulate
a proposed application form.

In establishing MedicarePlus standards other than on an interim
basis, the Secretary would be required to try to be consistent where
appropriate in order to promote the equitable treatment of different
types of MedicarePlus organizations and the consistent protection
for individuals who chose their products. Standards established on
an interim basis could be based on currently applicable standards,
such as those established for analogous provisions of section 1876
or the private health insurance market. At the time MedicarePlus
standards change, an organization with a contract in effect could
elect not to have the changes apply until the end of the contract
year (or, if there is less than 6 months remaining in the contract
year, until one year after its end). Standards under this section
would supersede any State law or regulation with respect to
MedicarePlus products to the extent it was inconsistent with the
standards.
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Reason for change
The Committee’s view is that the and usual rulemaking proce-

dures are somewhat cumbersome and unsuited to it’s objectives in
implementing the MedicarePlus program as efficiently and quickly
as is feasible.

Separately, it is the Committee’s intent that standards promul-
gated for qualified associations recognize and distinguish the open
contract and assessment features whereby the governing authority
of certain religious fraternal benefit societies, such as the Mennon-
ite Mutual Aid, protect their members from insolvency. The stand-
ards should also recognize the extent to which state insurance laws
exempt religious fraternal benefit societies from the guaranty funds
required for commercial health insurance companies.

Effective date
These provisions are effective upon enactment. The deadline for

general interim standards is June 1, 1996. The deadline for initial
PSO standards is September 1, 1996. The deadline for NAIC’s rec-
ommendations, if any, is December 31, 1996.

Process for certification of MedicarePlus organizations and products

Present law
Eligibility to be a Medicare managed care contractor is deter-

mined by the DHHS. States do not play a role in certifying organi-
zations as eligible to become Medicare managed care contractors.

Explanation of provision
State Certification Process. The Secretary would be required to

approve a MedicarePlus certification and enforcement program es-
tablished by a State for applying MedicarePlus standards to
MedicarePlus organizations and products if the Secretary deter-
mined that the program effectively provided for the application and
enforcement of the MedicarePlus standards. State certification
would not apply to Taft-Hartley sponsors or, except as follows, pro-
vider-sponsored organizations. The Secretary would be required to
establish a process under which States could propose to certify pro-
vider-sponsored organizations, but State proposals would not be ap-
proved unless the Secretary determined that they were identical to
the standards of this part and would not result in a lower level or
quality of enforcement. State certification programs would have to
provide for certification of compliance of MedicarePlus organiza-
tions and products not less often than once every three years. A
State could impose user fees on organizations seeking certification
to finance its cost. A MedicarePlus organization or product with
State certification would be considered to be certified with respect
to offerings of the product to individuals residing in the State.

In the Committee’s view, these arrangements for oversight of the
MedicarePlus organizations and products have the advantage of
maximizing the use of the traditional State role of insurance regu-
lation and minimizing the necessity of expanding significantly the
Federal bureaucracy to oversee MedicarePlus.

The Secretary would be required to periodically review approved
State certification programs to determine if they continued to pro-
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vide for certification and enforcement. States found to be out of
compliance would be allowed an opportunity to adopt a plan of cor-
rection. If the failure continued, the Federal certification process
described below would be applied. The Secretary would be required
to publish and periodically update a list of approved State pro-
grams.

Federal Certification Processes. Beginning on the date
MedicarePlus standards were established, for States for which cer-
tification programs were not approved and operating, the Secretary
would be required to establish a process for certifying that such or-
ganizations and products met the standards.

The Secretary would also be required to establish a process for
certifying that sponsoring organizations and their respective
MedicarePlus products met MedicarePlus standards. With respect
to Taft-Hartley sponsors, the process would be established in con-
sultation with the Secretary of Labor. To the maximum extent
practicable, the Federal process would use private accreditation
processes that the Secretary finds apply standards no less stringent
than the requirements of this part. The use of private accreditation
processes would be valid only for periods specified by the Secretary.
The Secretary could impose user fees on organizations seeking cer-
tification to finance the cost.

Notice to Enrollees in Case of Decertification. In the event that
a MedicarePlus organization or product was decertified, the plan
would have to notify each enrollee.

Qualified Associations. The certification provisions of this section
would not limit the authority of States to regulate products offered
by MedicarePlus organizations that are qualified associations.

Reason for change
The Committee, as noted earlier, values the expertise of states

in regulating insurance and believes it would be advantageous to
the Secretary if states entered into agreements to manage some of
the administrative oversight functions required under the
MedicarePlus program. The Committee notes that with the excep-
tion of Taft-Hartley plans and, at least initially, PSOs, the states
already license and oversee the solvency and market conduct of the
other types of companies that will participate as MedicarePlus con-
tractors.

Effective date
These provisions are effective upon enactment.

Contracts with MedicarePlus organizations

Present law
Contracts with HMOs are for 1 year, and may be made automati-

cally renewable. However, the contract may be terminated by the
Secretary at any time (after reasonable notice and opportunity for
a hearing) in the event that the organization fails substantially to
carry out the contract, or carries out the contract in a manner in-
consistent with the efficient and effective administration of Medi-
care HMO law, or no longer meets the requirements specified for
Medicare HMOs. The Secretary also has authority to impose cer-
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tain lesser sanctions, including suspension of enrollment or pay-
ment and imposition of civil monetary penalties. These sanctions
may be applied for denial of medically necessary services, over-
charging, enrollment violations, misrepresentation, failure to pay
promptly for services, or employment of providers barred from
Medicare participation.

To be eligible to be a risk contractor, HMOs/CMPs must have at
least 5,000 members; if, however, they primarily serve members
outside urbanized areas, they may have fewer enrollees (defined in
regulation as at least 1,500). Organizations eligible for Medicare
cost contracts may have fewer members than 5,000 (specified in
regulation as at least 1,500).

No more than 50 percent of the organization’s enrollees may be
Medicare or Medicaid beneficiaries. This rule may be waived, how-
ever, for an organization that serves a geographic area where Medi-
care and Medicaid beneficiaries make up more than 50 percent of
the population or (for 3 years) for an HMO that is owned and oper-
ated by a governmental entity.

During its annual open enrollment period of at least 30 days du-
ration, HMOs must accept beneficiaries in the order in which they
apply, up to the limits of its capacity, unless to do so would lead
to violation of the 50 percent Medicare-Medicaid maximum or to an
enrolled population unrepresentative of the population in the area
served by the HMO. If an HMO chooses to limit enrollment be-
cause of its capacity, regulation provides that it must notify HCFA
at least 90 days before the beginning of its open enrollment period
and, at that time, provide HCFA with its reasons for limiting en-
rollment.

In areas where Medicare has risk contracts with more than one
HMO and an HMO’s contract is not renewed or is terminated, the
other HMOs serving the area must have an open enrollment period
of 30 days for persons enrolled under the terminated contract.

Explanation of provision
In General. In order to be paid by Medicare, the MedicarePlus or-

ganization would have to enter into a contract with the Secretary
providing that the organization agreed to the specific terms and
conditions of payment as provided under the bill. A contract could
cover more than one MedicarePlus product. In addition, elections of
a Medicare Plus product would not be permitted unless these con-
ditions were met.

Enrollment Requirements. The Secretary would be prohibited
from entering a contract with a MedicarePlus organization other
than a Taft-Hartley sponsor unless the organization had at least
5,000 individuals (or 1,500 individuals in the case of a PSO) who
were receiving health benefits through the organization. An excep-
tion would apply if the MedicarePlus standards permitted the orga-
nization to have a lesser number of beneficiaries (but not less than
500 for a PSO) if the organization primarily served individuals re-
siding outside of urbanized areas. The Secretary could waive this
requirement during an organization’s first 3 contract years. (The
enrollment requirements would not apply to a high-deductible/
medisave product.)
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Contract Period and Effectiveness. The contract would be for at
least one year, and could be made automatically renewable. The
Secretary could terminate any contract or impose intermediate
sanctions (as specified in the bill) on the organization if the Sec-
retary found that the organization: (a) failed substantially to carry
out the contract; (b) was carrying it out in a manner inconsistent
with efficient and effective administration; or (c) was operating in
a manner that was not in the best interests of the individuals cov-
ered under the contract; or (d) no longer substantially met
MedicarePlus standards. The Secretary would not have to contract
with an organization that had voluntarily terminated its contract
with Medicare in the previous 5 years. Contracts for coverage
under a high-deductible/medisave account could not take effect be-
fore January 1997.

Protections Against Fraud and Beneficiary Protections. Each con-
tract would provide that the Secretary or his or her designee would
have the right to inspect or otherwise evaluate the quality, appro-
priateness and timeliness of services, and the organization’s facili-
ties if there was reasonable evidence of need for such inspection,
and would have the right to audit and inspect the books and
records. The contract would require the organization to provide and
pay for written notice in advance of a termination, and a descrip-
tion of alternatives for obtaining benefits, to each enrollee. In addi-
tion, the contract would require the organization to comply with
certain financial disclosure and liability requirements; to provide
specified information; notify the Secretary of loans or other finan-
cial arrangements made between the organization, subcontractors
and affiliates; and contain other provisions as the Secretary found
appropriate. Each MedicarePlus organization would be required to
make specified information available to enrollees.

Intermediate Sanctions. The Secretary would be authorized to
carry out specific remedies in the event that a contractor organiza-
tion: (1) failed substantially to provide medically necessary items
and services required to be provided, if the failure adversely af-
fected (or had the substantial likelihood of adversely affecting) the
individual; (2) imposed premiums on individuals that were in ex-
cess of the premiums permitted; (3) expelled or refused to re-enroll
an individual; (4) engaged in any practice that would reasonably be
expected to have the effect of denying or discouraging enrolling by
eligible individuals with the organization whose medical condition
or history indicates a need for substantial future medical services;
(5) misrepresented or falsified information; (6) failed to comply with
other specified requirements; or (7) employed or contracted with
any individual or entity that was excluded from Medicare or Medic-
aid participation for the provision of health care, utilization review,
medical social work, or administrative services, or employed or con-
tracted with any entity for the provision through such an excluded
individual or entity.

The remedies would include civil money penalties of not more
than $25,000 for each determination of a failure (as described
above) or with respect to certain failures (such as denying enroll-
ment to persons with a preexisting medical condition or misrepre-
senting information furnished to the Secretary), of not more than
$100,000. In cases of the latter, the Secretary could also levy a
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$15,000 fine for each individual not enrolled. In the case of an or-
ganization determined to have charged excess premiums, the Sec-
retary could also recover twice the excess amount (and return the
excess amount to the affected individual). In addition, the Sec-
retary could suspend enrollment of individuals and payment to the
organization after notifying the organization of an adverse deter-
mination and until the Secretary was satisfied that the failure had
been corrected or would not reoccur.

If, under his or her authority to terminate contracts, the Sec-
retary determined that an organization failure had occurred other
than those described above, other intermediate sanctions could be
imposed. These include: (1) civil money penalties up to $25,000 if
the deficiency directly adversely affected (or had the likelihood of
adversely affecting) an individual under the organization’s contract;
(2) penalties of not more $10,000 for each week after the Secretary
initiated procedures for imposing sanctions; and (3) suspension of
enrollment until the deficiency had been corrected and the Sec-
retary determined was unlikely to recur.

Procedures for Imposing Sanctions. The Secretary could termi-
nate a contract or impose the intermediate sanctions described
above in accordance with formal investigation and compliance pro-
cedures established by the Secretary which follow certain specifica-
tions (e.g., the organization is given a chance to implement a cor-
rective action plan).

Use of Interim, Final Regulations. To carry out the MedicarePlus
contracting responsibilities, the Secretary would be authorized to
promulgate regulations that take effect on an interim basis, after
notice and pending opportunity for public comment.

Reason for change
These provisions are derived mainly from current law, but the

Committee wants to emphasize that no MedicarePlus product can
be sold, nor payment be made to a MedicarePlus organization, until
or unless the organization has entered into a contract with the Sec-
retary.

Effective date
These provisions are effective upon enactment.

Sec. 15003. Duplication and coordination of Medicare-related prod-
ucts

Present law
Many Medicare beneficiaries purchase private health insurance

to supplement their Medicare coverage. These individually pur-
chased policies are commonly known as Medigap policies. OBRA
90, P.L. 101–508 provided for a standardization of Medigap poli-
cies. OBRA 90 also substantially modified the antiduplication pro-
vision contained in law. The intent of the OBRA 90 anti-duplication
provision was to prohibit sales of duplicative Medigap policies.
However, the statutory language applied, with very limited excep-
tions, to all ‘‘health insurance policies’’ sold to Medicare bene-
ficiaries. Observers noted that this provision could thus apply to a
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broad range of policies including hospital indemnity plans, dread
disease policies, and long-term care insurance policies.

The Social Security Amendments of 1994 (P.L.103–432) included
a number of technical modifications to the Medigap statute, includ-
ing modifications to the anti-duplication provisions. Under the re-
vised language, it is illegal to sell or issue the following policies to
Medicare beneficiaries: (i) a health insurance policy with knowl-
edge that it duplicates Medicare or Medicaid benefits to which a
beneficiary is otherwise entitled; (ii) a Medigap policy, with knowl-
edge that the beneficiary already has a Medigap policy, or (iii) a
health insurance policy (other than Medigap) with knowledge that
it duplicates private health benefits to which the beneficiary is al-
ready entitled. A number of exceptions to these prohibitions are es-
tablished. The sale of a medigap policy is not in violation of the
provisions relating to duplication of Medicaid coverage if: (i) the
State Medicaid program pays the premiums for the policy; (ii) in
the case of qualified Medicare beneficiaries (QMBs), the policy in-
cludes prescription drug coverage; or (iii) the only Medicaid assist-
ance the individual is entitled to is payment of Medicare Part B
premiums.

The sale of a health insurance policy (other than a Medigap pol-
icy) that duplicates private coverage is not prohibited if the policy
pays benefits directly to the individual without regard to other cov-
erage. Further, the sale of a health insurance policy (other than a
Medigap policy to an individual entitled to Medicaid) is not in vio-
lation of the prohibition relating to selling of a policy duplicating
Medicare or Medicaid, if the benefits are paid without regard to the
duplication in coverage. This exception is conditional on the promi-
nent disclosure of the extent of the duplication, as part of or to-
gether with, the application statement.

P.L.103–432 provided for the development by the NAIC of disclo-
sure statements describing the extent of duplication for each of the
types of private health insurance policies. Statements were to be
developed, at a minimum, for policies paying fixed cash benefits di-
rectly to the beneficiary and policies limiting benefits to specific
diseases. The NAIC identified 10 types of health insurance policies
requiring disclosure statements and developed statements for
them. These were approved by the Secretary and published in the
Federal Register on June 12, 1995.

Explanation of provision
Duplication and Coordination of Medicare-Related Products. The

provision would modify the anti-duplication provisions. It would be
unlawful to sell to a Medicare beneficiary (including a person under
MedicarePlus) a health insurance policy (other than a Medigap pol-
icy) with knowledge that it duplicated benefits under Medicare or
Medicaid. It would be unlawful to sell, to persons not electing
MedicarePlus, a Medigap policy with knowledge that the person is
entitled to benefits under another Medigap policy. It would be un-
lawful to sell to a person electing MedicarePlus a Medigap policy
duplicating benefits to which the individual is otherwise eligible
under Medicare or another Medigap policy. A policy would be con-
sidered duplicative if the policy provided specific reimbursement for
identical items and services to the extent paid for under Medicare.
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A policy would be considered to coordinate if it provided for pay-
ment of benefits without regard to other health benefits coverage
of the individual. The provision would change the disclosure re-
quirements contained in P.L.103–432 to require plans to disclose
the extent to which they may coordinate benefits with Medicare as
part of their outline of coverage.

A health insurance policy (or a rider to an insurance contract
which is not a health insurance policy) that coordinates against or
excludes items and services covered under Medicare, and for poli-
cies sold after January 1, 1996, discloses such coordination or ex-
clusion in the policy’s outline of coverage would not be considered
duplicative. For this purpose, health insurance policies would in-
clude policies providing benefits for long-term care, nursing home
care, home health care, or community-based care.

The provision would prohibit the imposition of criminal or civil
penalties or the bringing or continuing of legal action relating to
selling duplicative policies if the penalty or action was based on ac-
tions occurring after November 1, 1991 and before enactment of
OBRA of 1995 and if the policy was not duplicative under the re-
vised language. The provision would also prohibit a State from im-
posing any requirement related to the sale or issuance of a policy
(or rider) to a Medicare beneficiary based on the premise that the
policy or rider was duplicative. The provision would require the
Secretary to report within 3 years of enactment on the advisability
of restricting the sale to Medicare beneficiaries of health insurance
policies that duplicate other insurance policies the individual may
have.

The provision would specifically exclude MedicarePlus products
from the definition of Medigap policies. It would also exempt health
insurance products sold to persons electing MedicarePlus from re-
quirements relating to sale of standardized benefits packages and
minimum loss ratios.

The provision would make it unlawful to sell or issue a health
insurance policy covering expenses which would otherwise be
counted toward meeting the annual deductible amount under a
high deductible/medisave product.

Reason for change
The enactment of H.R. 5252, the Social Security Act Amend-

ments of 1994 (P.L. 103–432) has created confusion in the insur-
ance market regarding the sale of Medigap polices and other health
insurance policies to individuals on Medicare. This has resulted be-
cause that law is ambiguous and imposes unreasonable require-
ments that are not necessarily helpful to the beneficiaries it is in-
tended to protect.

First, the statute does not define the term ‘‘duplication’’ and, as
a result the NAIC has declared that all policies are duplicative of
Medicare without findings of any factual duplication. Second, a fac-
tual determination cannot be reached except on a case by case
basis after application of Medicare’s coverage requirements, exclu-
sions, and other limitations. The disclosure statements developed
by the NAIC do not help beneficiaries by declaring all policies as
duplicative.
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With respect to long-term care policies, the NAIC has rec-
ommended a disclosure statement which declares that long-term
care policies duplicate some Medicare benefits. Significant issues
are raised with respect to long-term care policies that coordinate
with Medicare. The Secretary’s approval and publication of the
NAICs disclosure statements in the Federal Register on June 12,
1995, has resulted in the adoption of a position which is adverse
to long-term care policies that coordinate with Medicare. The Sec-
retary has essentially taken the position that such policies are
technically illegal as of October 31, 1994. However, the Secretary
has not issued a written legal explanation or promulgated a rule
stating its position. The Secretary’s position on long-term care poli-
cies assumes that duplication exists and, therefore, policies must
pay benefits regardless of other coverage.

Concerns have been expressed to the Committee that the current
lack of clarity regarding duplication is causing a significant chilling
effect on the marketing of long-term care insurance.

Coordination of benefits with Medicare of long-term care policies
is consistent with current public policy. Both State and Congres-
sional policy is supportive of long-term care policies being coordi-
nated with Medicare. The Robert Wood Johnson state Medicaid and
private long-term care policy partnership program requires coordi-
nation with Medicare. Importantly, current federal legislative pro-
posals establishing standards for long-term care policies specify
that long-term care policies must provide coordination with Medi-
care.

Finally, the developed statements do not meet the intent of Con-
gress which has been to allow coordination with long-term care
policies and provide clear, understandable information to Medicare
beneficiaries regarding the choice of health insurance coverage to
meet their personal needs. During Senate consideration of H.R.
5252, Senator Dodd and Senator Moynihan engaged in a colloquy
that clearly stated it was not the intent of H.R. 5252 to halt the
sale of public private long-term care term insurance partnership
programs involving policies that coordinate with Medicare. In De-
cember of 1994, in a letter to the NAIC, Senator Packwood and
Congressman Archer stated that the objectives for duplication
statements were for them to be, ‘‘straight forward, simple, and re-
quired only for policies where there is unquestionable duplication.’’

Effective date
The provisions of this section are effective as if they were in-

cluded in the enactment of section 4354 of the Omnibus Budget
Reconciliation Act of 1990.

Sec. 15004. Transitional rules for current Medicare HMO program

Present law
There is no provision for transition rules under current law.

Explanation of provision
The Secretary would be prohibited from entering into any new

risk sharing contract under section 1876 with an eligible organiza-
tion for any contract year beginning on or after the date
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MedicarePlus standards are first established with respect to
MedicarePlus organizations that are insurers or health mainte-
nance organizations unless a contract with the organization had
been in effect under section 1876 for the previous contract year.
The Secretary could not extend or continue any risk-sharing con-
tract for any contract year beginning on or after one year after the
MedicarePlus standards are established.

The Secretary would also be prohibited from entering into any
cost reimbursement contract under section 1876 beginning in any
contract year starting on or after the enactment of this legislation.
The Secretary could not extend or continue any cost reimbursement
contract for any contract year beginning on or after January 1,
1998.

For individuals entitled to benefits under both part A and part
B, payments for risk-sharing contracts for months beginning with
January 1996 would be computed by substituting the payment
rates specified in this bill in as timely a manner as possible. For
individuals entitled to benefits only under part B, the substitution
would be based upon the proportion of those rates that reflects the
proportion of payments under title XVIII attributable to part B.

Payments under cost reimbursement contracts under section
1876(a) would take into account the adjustments to part A and part
B payments made by this legislation.

The 50:50 rule under section 1876(f) would not apply to contract
years beginning on or after January 1, 1996.

Reason for change
It is the Committee’s view that the 50:50 rule has become an un-

necessary and outdated proxy for quality in health plans. The Com-
mittee believes that the various safeguards and provisions govern-
ing matters ranging from solvency, patient protections, quality as-
surance programs and other contracting standards provide the nec-
essary substance that the 50:50 rule only attempted to provide in-
directly.

Effective date
These provisions are effective upon enactment, except that the

50:50 rule would not apply to contract years beginning on or after
January 1, 1996.

PART 2. SPECIAL RULES FOR MEDICAREPLUS MEDICAL SAVINGS
ACCOUNTS

Sec. 15011. MedicarePlus MSAs

Present law
Under present law, the value of Medicare coverage and benefits

is not includible in taxable income.
Individuals who itemize deductions may deduct amounts paid

during the taxable year (if not reimbursed by insurance or other-
wise) for medical expenses of the taxpayer and the taxpayer’s
spouse and dependents, to the extent that the total of such ex-
penses exceeds 7.5 percent of the taxpayer’s adjusted gross income.
Medical expenses for this purpose include amounts paid for medical
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1 An individual would not have taxable income merely because the individual can choose
among various Medicare Plus options and the traditional Medicare program.

2 For example, no MedicarePlus MSA assets could be invested in life insurance contracts.
MedicarePlus MSA assets could not be commingled with other property except in a common
trust fund or common investment fund, and an account holder’s interest in a MedicarePlus MSA
would be nonforfeitable. In addition, if an account holder engages in a prohibited transaction
with respect to a MedicarePlus MSA or pledges assets in a MedicarePlus MSA, rules similar
to those for IRAs would apply, and any amounts treated as distributed to the account holder
under such rules would be treated as not used for qualified medical expenses.

3 Under the proposal, medical expenses of the account holder’s spouse or dependents would
not be treated as qualified medical expenses.

insurance, including Medicare Part B premiums paid by the tax-
payer.

Under present law, there are no specific tax provisions for
MedicarePlus medical savings accounts (‘‘MedicarePlus MSAs’’).

Explanation of provision
Under the proposal, individuals who are eligible for Medicare

would be permitted to choose either the traditional Medicare pro-
gram or a plan with a high deductible insurance policy and a
MedicarePlus MSA. To the extent an individual chooses such a
plan, the Secretary of Health and Human Services would make a
specified contribution directly into a MedicarePlus MSA designated
by such individual. Only contributions by the Secretary of Health
and Human Services could be made to a MedicarePlus MSA and
such contributions would not be included in the taxable income of
the MedicarePlus MSA holder.1 Income earned on amounts held in
a MedicarePlus MSA would not be currently includible in taxable
income. Withdrawals from a MedicarePlus MSA would be exclud-
able from taxable income if used for the qualified medical expenses
of the MedicarePlus MSA holder.

Definition of MedicarePlus MSAs. In general, a MedicarePlus
MSA would be a tax-exempt trust (or a custodial account) created
exclusively for the purpose of paying the qualified medical expenses
of the account holder that meets requirements similar to those ap-
plicable to individual retirement arrangements (‘‘IRAs’’). 2 The
trustee of a MedicarePlus MSA could be a bank, insurance com-
pany, or other person that demonstrates to the satisfaction of the
Secretary of the Treasury that the manner in which such person
would administer the trust would be consistent with applicable re-
quirements.

A MedicarePlus MSA trustee would be required to make such re-
ports as may be required by the Secretary of the Treasury. A $50
penalty would be imposed for each failure to file without reason-
able cause.

Taxation of distributions from a MedicarePlus MSA. Distribu-
tions from a MedicarePlus MSA that are used to pay the qualified
medical expenses of the account holder would be excludable from
taxable income regardless of whether the account holder is enrolled
in a Medisave plan at the time of the distribution. 3 Qualified medi-
cal expenses generally would be defined as under the rules relating
to the itemized deduction for medical expenses (sec. 213). However,
for this purpose, qualified medical expenses would not include any
insurance premiums other than premiums for long-term care insur-
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4 Under the Tax Fairness and Deficit Reduction Act of 1995, as passed by the House, long-
term care expenses would be treated as medical expenses for purposes of section 213. Under
present law, the treatment of such expenses is unclear.

ance. 4 Distributions from a MedicarePlus MSA that are excludable
from gross income under the proposal could not be taken into ac-
count for purposes of the itemized deduction for medical expenses.

Distributions for purposes other than qualified medical expenses
would be includible in taxable income. An additional tax of 50 per-
cent of the amount includible in taxable income would apply to the
extent the total distributions for purposes other than qualified
medical expenses in a taxable year exceed the amount by which the
value of the MedicarePlus MSA as of December 31, of the preceding
taxable year exceeds 60 percent of the deductible of the plan under
which the individual is covered. The additional tax would not apply
to distributions on account of the disability or death of the account
holder.

Direct trustee-to-trustee transfers could be made from one
MedicarePlus MSA to another MedicarePlus MSA without income
inclusion.

The proposal includes a correction mechanism so that if contribu-
tions for a year are erroneously made by the Secretary of Health
and Human Services, such erroneous contributions could be re-
turned to the Secretary of Health and Human Services (along with
any attributable earnings) from the MedicarePlus MSA without tax
consequence to the account holder.

Treatment of MedicarePlus MSA at death. The proposal includes
rules that would apply on the death of the MedicarePlus MSA
owner. If the beneficiary of the MedicarePlus MSA is the account
holder’s surviving spouse and the spouse is eligible for Medicare,
the spouse could treat the inherited MedicarePlus MSA as his or
her own MedicarePlus MSA. If the spouse is not eligible for Medi-
care, the spouse could continue the MedicarePlus MSA and make
withdrawals from the MedicarePlus MSA under the rules applica-
ble to a medical savings account for individuals not eligible for
Medicare under the medical savings account provisions of the Reve-
nue Reconciliation Act of 1995 as approved by the Committee.
Thus, distributions from the account for the qualified medical ex-
penses of the spouse or the spouse’s dependents (or subsequent
spouse) would not be includible in income. Distributions not for
such medical expenses would be includible in income, and would be
subject to a 10-percent excise tax unless the distribution is made
after the surviving spouse attains age 59, dies, or becomes dis-
abled. However, no new contributions could be made to the account
and earnings would not be currently includible in income.

If the beneficiary of an inherited MedicarePlus MSA is not the
account holder’s spouse, the MedicarePlus MSA would no longer be
treated as a MedicarePlus MSA and the value of the MedicarePlus
MSA on the account holder’s date of death would be included in the
taxable income of the beneficiary for the taxable year in which the
death occurred. If the account holder fails to name a beneficiary,
the value of the MedicarePlus MSA on the account holder’s date of
death would be included in the taxable income of the account hold-
er’s final income tax return. In all cases, the value of the
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MedicarePlus MSA would not be included in the account holder’s
gross estate for estate tax purposes.

Reason for change
The Committee believes the cornerstone to providing America’s

senior citizens with greater power over their health care is to bring
private sector ideas and improvements into the Medicare system.
MedicarePlus MSAs will provide seniors with choices other than
the traditional Medicare program and give them control over their
own health care expenses.

Effective date
The proposal would be effective with respect to taxable years be-

ginning after December 31, 1996.

Sec. 15012. Certain rebates excluded from gross income

Present law
Tax Treatment of Rebates. Present law does not provide for cash

payments to individuals under Medicare.

Explanation of provision
Tax Treatment of Rebates. Under the proposal, certain individ-

uals would be entitled to cash rebates under the MedicarePlus pro-
gram. These rebates would not be includible in income.

Reason for change
MedicarePlus is a cornerstone to providing seniors with greater

control over their health care expenses. MedicarePlus gives seniors
choices over their health care program, and rewards those who
choose a lower cost health insurance option.

Effective date
The provision would apply to rebates received after the date of

enactment.

PART 3. SPECIAL ANTITRUST RULES FOR PROVIDER SPONSORED
ORGANIZATIONS

(This Part is under the jurisdiction of the Committee on the Judi-
ciary.)

Sec. 15021. Application of antitrust rule of reason to provider serv-
ice Networks

Present law
Under Federal antitrust law, agreements among competitors that

fix prices or allocate markets are per se (automatically) illegal.
Some joint activities, however, if deemed to create an entity sepa-
rate from and in addition to the competitors who create them (i.e.,
true joint ventures), are judged under the rule of reason. The De-
partment of Justice and the Federal Trade Commission have issued
Statements of Enforcement Policy Relating to Health Care and
Antitrust, which indicate the limited circumstances under which
they will consider ‘‘physician network joint ventures’’ not violations
of Federal antitrust law.
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Explanation of provision
Rule of Reason Standard. This provision states that the conduct

of a provider service network in negotiating, making, or performing
a contract (including the establishment and modification of a fee
schedule and the development of a panel of physicians), to the ex-
tent such contract is for the purpose of providing health care serv-
ices to individuals under the terms of a MedicarePlus PSO product,
would not be a per se violation of Federal or State antitrust laws.
In addition, the conduct of any member of such a provider service
network for the purpose of providing health care services under a
MedicarePlus contract would not be deemed illegal per se under
Federal or State antitrust laws. Such conduct shall be judged on
the basis of its reasonableness, taking into account all relevant fac-
tors affecting competition in properly defined markets.

Definitions. This section defines ‘‘antitrust laws’’ to include those
set out in the first section of the Clayton Act, 15 U.S.C. § 12, as
well as § 5 of the Federal Trade Commission Act, 15 U.S.C. § 45,
to the extent that § 5 applies to unfair methods of competition.
MedicarePlus is defined elsewhere under these provisions. ‘‘Health
care provider’’ is defined as any individual or entity engaged in the
delivery of health care services that must be licensed or certified
by State law or regulation to deliver such services. ‘‘Health care
service’’ is defined as any service for which payment may be made
under a MedicarePlus PSO product, including services related to
the delivery or administration of such service. ‘‘MedicarePlus PSO
Product’’ is defined as a MedicarePlus product offered by a pro-
vider-sponsored organization under Part C of title XVIII of the So-
cial Security Act. ‘‘Provider services network’’ is defined as an orga-
nization that meets the following requirements: It is organized by,
operated by, and composed of members who are health care provid-
ers and for purposes that include health care services. It is funded
in part by capital contributions made by the members of such orga-
nization.

With respect to each contract made by such organization for the
purpose of providing a type of health care service to individuals
under the terms of a MedicarePlus PSO product, the organization
requires all members of the organization to agree to provide health
care services of such type under such contract, receives the com-
pensation paid for the provision of such health care services, and
provides for the distribution of such compensation. It has estab-
lished, consistent with the requirements of the MedicarePlus pro-
gram for provider-sponsored organizations, programs based on
written guidelines to review the quality, efficiency, and appro-
priateness of treatment methods and health care services. It coordi-
nates the delivery of health care services by all health care provid-
ers to all patients participating in the health care plan so as to en-
hance the quality of health care services provided and, it has estab-
lished a grievance and appeal process to review and promptly re-
solve patient or beneficiary grievances or complaints. ‘‘State’’ is de-
fined as the States, the District of Columbia, the Commonwealth
of Puerto Rico, and any other territory or possession of the United
States.

Issuance of Guidelines. This provision requires the Attorney Gen-
eral and the Federal Trade Commission, within 120 days after en-
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actment of this bill, to issue joint guidelines specifying the enforce-
ment policies and analytical principles they will apply with respect
to the operation of the rule of reason standard.

Reason for change
The provisions is under the jurisdiction of the House Judiciary

Committee.

Effective date
The provision is effective upon enactment.

PART 4. COMMISSIONS

Sec. 15031. Medicare Payment Review Commission.

Present law
The Prospective Payment Assessment Commission (PROPAC)

was established by Congress through the Social Security Act
Amendments of 1983 (P.L. 98-21). The Commission is charged with
reporting each year its recommendation of an update factor for PPS
payment rates and for other changes in reimbursement policy. It
is also required each year to submit a report to Congress which
provides background information on trends in health care delivery
and financing. The Physician Payment Review Commission (PPRC)
was established by the Congress through the Consolidated Omni-
bus Budget Reconciliation Act of 1985 (P.L. 99-272). It was charged
with advising and making recommendations to the Congress on
methods to reform payment to physicians under the Medicare pro-
gram. In subsequent laws, Congress mandated additional respon-
sibilities relating to the Medicare and Medicaid programs as well
as the health care system more generally. Both Commissions are
appointed by the Director of the Office of Technology Assessment
and are funded through appropriations from the Medicare trust
funds.

Explanation of provision
The provision would establish the Medicare Payment Review

Commission (hereafter referred to as ‘‘the Commission’’) to review
and make recommendations to Congress concerning payment poli-
cies under this title. The Commission would be required to submit
a report to Congress by June 1 of each year containing an examina-
tion of issues affecting the Medicare program, including implica-
tions of changes in health care delivery and in the market for
health care services on the Medicare program. The Commission
would be authorized to submit from time to time other reports as
it deemed appropriate. The Secretary would be required to respond
to recommendations of the Commission in notices of rulemaking
proceedings.

The Commission would be charged with the following specific re-
sponsibilities, including reviewing: (1) the appropriateness of the
methodology for making payments to the health plans; (2) the ap-
propriateness of the risk adjustment mechanisms and the need to
adjust such mechanisms to take into account health status; (3) im-
plications of risk selection; (4) the development and implementation
of quality assurance mechanisms with respect to MedicarePlus or-
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ganizations; and (5) the impact of the MedicarePlus program on
beneficiary access to care.

The Commission would also be required to review specific aspects
of the failsafe budget mechanism established under the bill, includ-
ing: (1) the appropriateness of the expenditure projections by the
Secretary and growth factors for each Medicare sector; (2) the ap-
propriateness of the mechanism for implementing reductions in
payment amounts for different sectors; (3) the impact of the failsafe
mechanism on provider participation; and (4) the appropriateness
of the Medicare benefit budget, especially for fiscal years after
2002.

In addition, the Commission would be required to review pay-
ments policies under Medicare parts A and B (fee-for-service), in-
cluding: (1) factors affecting expenditures in different sectors; (2)
payment methodologies; and (3) the impact of payment policies on
access and quality of care. It would also look at the effect of Medi-
care payment policies on the delivery of Medicare services and as-
sess the implications of changes in the health services market on
Medicare.

The Commission would be composed of 15 members appointed by
the Comptroller General, with the first appointments being made
by March 31, 1996. These members would have to meet specific
qualifications, (such as national recognition for their expertise in
health finance), including representatives of consumers and the el-
derly. Consideration in the initial appointment would be given to
individuals who were already serving on the PPRC or the
PROPAC. Commissioners would serve for 3-year terms. The bill
provides for a mechanism for filling vacancies, compensating com-
missioners, appointing a chair and vice chair; convening meetings;
and providing for staff, experts, and consultants. The Commission
would be authorized to secure directly from any department or
agency information to carry out these provisions. It would be re-
quired to collect and assess information (which would be available
on an unrestricted basis to GAO). The Commission would be sub-
ject to periodic audit by GAO.

The provision authorizes such sums as may be necessary to be
appropriated from the Medicare trust funds (60 percent part A and
40 percent from part B). The Comptroller General would be re-
quired to provide for appointment of members to the Commission
by March 31, 1996. The PROPAC and PPRC would be abolished
within 30 days after a majority of the Medicare Payment Review
Commission were appointed. To the extent possible, the Comptrol-
ler General would be required to provide for the transfer from the
former to the new commission assets and staff without any loss of
benefits or seniority by virtue of such transfers. The Commission
would be responsible for the preparation and submission of reports
required by law to be submitted (and which had not been submit-
ted by the time it was established) by the former commissions.

Reason for change
Both the PROPAC, which is responsible for hospital and health

facilities payment policy, and the PPRC, which is responsible for
physician payment policy and other Part B issues, have assumed
critically important roles in assisting Congress with oversight and
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policy making for the Medicare program. However, with fee-for-
service payment policy becoming relatively mature after years of
refinement, Congress will require guidance in the future primarily
in the areas of MedicarePlus and the new failsafe budget mecha-
nism. These two areas will require evaluation and oversight best
suited for a single commission which can view the Medicare pro-
gram in terms of an integrated totality between Parts A and B.

Effective date
The provision is effective upon enactment.

Sec. 15032. Commission on the effect of the baby boom generation
on the Medicare Program

Present law
No provision.

Explanation of provision
The provision would establish a commission to be known as the

Commission on the Effect of the Baby Boom Generation on the
Medicare Program, hereafter referred to as ‘‘the Commission.’’ It
would be required to: (1) examine the financial impact on the Medi-
care program of the significant increase in the number of Medicare
eligible individuals which will occur approximately during 2010
and lasting for approximately 25 years, and (2) make specific rec-
ommendations to Congress with respect to a comprehensive ap-
proach to preserve the Medicare program for the period during
which such individuals are eligible for Medicare. In making its rec-
ommendations, the Commission would be required to consider: (1)
the amount and sources of Federal funds to finance Medicare, in-
cluding innovative financing methods; (2) the most efficient and ef-
fective manner of administering the program, including the appro-
priateness of continuing the failsafe mechanism after 2002; (3)
methods used by other nations to respond to comparable demo-
graphics; (4) modifying age-based eligibility to correspond to that
under the OASDI program; and (5) trends in employment-related
health care for retirees, including the use of medical savings ac-
counts and similar financing devices.

The Commission would be composed of 15 members, 3 appointed
by the President, 6 by the Majority Leader of the Senate in con-
sultation with the Minority Leader, of whom no more than 4 are
of the same party; and 6 by the Speaker of the House, after con-
sultation with the Minority Leader, of whom no more than 4 are
in the same party. The provision spells out the appointment of a
chair and vice chair, appointment of staff and consultants, com-
pensation, the procedure for filling vacancies, and requirements re-
lating to meetings and quorums. Upon request of the Commission,
the Comptroller General would be required to conduct such studies
or investigations as the Commission determined were needed to
carry out its duties. The Director of CBO would be required to pro-
vide the commission with cost estimates, for which CBO would be
compensated. The Commission would be authorized to detail to it
employees of Federal agencies, and to obtain technical assistance
and information from Federal agencies.
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The Commission would be required to submit to Congress a re-
port, no later than May 1, 1997, containing its findings and rec-
ommendations regarding how to protect and preserve the Medicare
program in a financially solvent manner until 2030 (or, if later,
throughout a period of projected solvency of the Federal Old-Age
and Survivors Insurance Trust Fund). The report would be re-
quired to include detailed recommendations for appropriate legisla-
tive initiatives respecting how to accomplish this objective. The
Commission would terminate 60 days after the date of submission
of the mandated report. An amount of $1.5 million would be au-
thorized to be appropriated.

Reason for change
H.R. 2425 brings Medicare into fiscal balance through the first

decade of the next century, and provides more choices for Medicare
beneficiaries through MedicarePlus. These changes strengthen the
Medicare program and prepare it for its next great challenge, the
retirement of the baby-boom generation. The significant demo-
graphic shift occurring with the retirement of that generation will
require further Congressional action to preserve Medicare for the
long-term.

Effective date
The provision is effective upon enactment.

Sec. 15033. Change in appointment of administrator of HCFA

Present law
The Administrator of HCFA is appointed by the President with

the advise and consent of the Senate.

Explanation of provision
Under the bill, the Administrator of HCFA would be appointed

by the Secretary of Health and Human Services. The amendment
would become effective on the date of enactment and would apply
to Administrators appointed on or after the date of enactment.

Reason for change
The Committee believes that with the emphasis on the

MedicarePlus program, the person responsible for the
MedicarePlus program should be of equal standing with the Ad-
ministrator of HCFA. Additionally, the Committee believes that it
would be inappropriate to add another Presidential appointee to
the Department of Health and Human Services.

Effective date
The provision is effective upon enactment.
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PART 5. TREATMENT OF HOSPITALS WHICH PARTICIPATE IN PROVIDER-
SPONSORED ORGANIZATIONS

Sec. 15041. Treatment of Hospitals Which Participate in Provider-
Sponsored Organizations.

Present law
No provision.

Explanation of provision
The amendment would provide that an organization shall not fail

to be treated as organized and operated exclusively for a charitable
purpose for purposes of Internal Revenue Code (IRC) section
501(c)(3) solely because a hospital which is owned and operated by
such organization participates in a PSO (as defined in section
1845(a)(1) of the Social Security Act), whether or not such PSO is
exempt from tax. Thus participation by a hospital in a PSO would
be deemed to be an activity in furtherance of a charitable purpose
(assuming the hospital itself qualifies for tax-exempt status under
the present-law community benefit standard).

The amendment also would provide that any person with a mate-
rial financial interest in such PSO shall be treated as a private
shareholder or individual with respect to the hospital for purposes
of applying the private inurement prohibition in IRC section
501(c)(3). Accordingly, the facts and circumstances of each PSO ar-
rangement would be evaluated to determine whether the arrange-
ment entails impermissible private inurement or more than inci-
dental private benefit (e.g., where there is a disproportionate allo-
cation of profits and losses to the non-exempt partners, the tax-ex-
empt partner makes loans to the joint venture that are commer-
cially unreasonable, the tax-exempt partner provides property or
services to the joint venture at less than market value, or a non-
exempt partner receives more than reasonable compensation for
the sale of property or services to the joint venture).

The amendment would not change present-law restrictions on
lobbying and political activities. In addition, the restrictions of IRC
section 501(m) on the provision of commercial-type insurance would
continue to apply.

Reason for change
The Committee believes non-profit hospitals should be permitted

to participate in joint venture arrangements or other arrangements
that qualify as PSOs, provided that there is no private inurement
of non-profit hospital assets.

Effective date
The provision would be effective upon enactment.

SUBTITLE B—PREVENTING FRAUD AND ABUSE

Sec. 15101. Increasing Awareness of Fraud and Abuse

Present law
No provision.



161

Explanation of provision
This provision would require the Secretary to make ongoing ef-

forts to alert individuals entitled to Medicare benefits of the exist-
ence of fraud and abuse committed against the program, of the
costs of such fraud and abuse, and of a toll-free telephone line oper-
ated by the Secretary to receive information about such fraud and
abuse.

The Secretary would be required to provide an explanation of
Medicare benefits with respect to each item or service for which
payment may be made, without regard to whether a deductible or
coinsurance may be imposed with respect to the item or service.

Any person may, at any time, request the Secretary to publish
a ‘‘special fraud alert,’’ which is defined as a notice that informs the
public of practices the Secretary considers to be suspect or of par-
ticular concern under the Medicare program or a State health care
program. Upon receipt of a request for a special fraud alert, the
Secretary would be required to investigate to determine whether to
issue a special fraud alert. If he determines issuance of a special
fraud alert appropriate, he would be required, in consultation with
the Attorney General, to publish a special fraud alert in the Fed-
eral Register. In determining whether to issue a special fraud alert,
the Secretary could consider whether and to what extent the prac-
tices in question may result in the consequences described in sec-
tion 15214(b) relating to the criteria used to modify and establish
safe harbors, and the extent and frequency of the conduct in ques-
tion. Each notice issued by the HCFA that informs the public of
practices the Secretary considers to be suspect or of particular con-
cern under the Medicare program or a State health care program
would be required to be published in the Federal Register, without
regard to whether it was issued by a regional office of HCFA.

Reason for change
Medicare beneficiaries are frequently in the best position to iden-

tify fraud and abuse committed against the Medicare program and
commonly, fraud and abuse investigations result from beneficiaries
reporting problems regarding claims. Nevertheless, beneficiaries
are not always notified when Medicare pays for services on their
behalf.

Effective date
The provision would be effective upon enactment.

Sec. 15102. Beneficiary incentive programs

Present law
No provision.

Explanation of provision
This provision would require the Secretary, within three months

after enactment of this bill, to establish a program to encourage in-
dividuals to report to the Secretary information on individuals and
entities who are engaging or who have engaged in acts or omissions
that constitute grounds for sanctions under sections 1128, 1128A,
or 1128B of the Social Security Act, or who have otherwise engaged
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in fraud and abuse against the Medicare program. If an individual
reports information to the Secretary under this program that
serves as a basis for the collection by the Secretary or the Attorney
General of any amount of at least $100 (other amount collected to
the individual, under procedures similar to those applicable under
section 7623 of the Internal Revenue Code of 1986.

The Secretary would be required, within three months after en-
actment of this bill, to establish a program to encourage individuals
to submit to the Secretary suggestions on methods to improve the
efficiency of the Medicare program. If the Secretary adopts such a
suggestion and savings to the program result, the Secretary could
make a payment to the individual of an amount the Secretary con-
siders appropriate.

Reason for change
Medicare beneficiaries are typically in the best position to iden-

tify potentially fraudulent or abusive practices or excessive charg-
ing. Moreover, the Medicare beneficiaries and the medical provid-
ers and suppliers who serve them are often in the best position to
identify opportunities to improve the efficiency of the Medicare pro-
gram and reduce fraud and abuse.

Effective date
The provision would be effective upon enactment.

Sec. 15103. Intermediate sanctions for MedicarePlus plans

Present law
A contract between the Secretary and a Medicare HMO is gen-

erally for a one year term, with an option for automatic renewal.
However, the Secretary may terminate any such contract at any
time, after reasonable notice and an opportunity for a hearing, if
the Medicare HMO has failed substantially to carry out the con-
tract, or is carrying out the contract in a manner inconsistent with
the efficient and effective administration of the requirements of
section 1876 of the Social Security Act, or if the Medicare HMO no
longer substantially meets the statutory requirements contained in
Section 1876(b),(c),(e) and (f).

Explanation of provision
This provision would add one more ground for termination of a

Medicare HMO contract by the Secretary, specifying that the Sec-
retary may terminate such a contract if the organization is operat-
ing in a manner that is not in the best interests of the individuals
covered under the contract. In addition, the Secretary would have
the discretion to either terminate the contract or to impose certain
intermediate sanctions on the eligible organization. The sanctions
available to the Secretary under section 1876(I)(6)(B) include civil
money penalties up to $25,000 for each determination of non-com-
pliance, with an assessment of up to $100,000 if the basis for non-
compliance was that the eligible organization engaged in a practice
which denied or discouraged enrollment by eligible individuals with
a need for substantial future medical services, or if the eligible or-
ganization falsified information given to the Secretary under this
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section; suspension by the Secretary of enrollment of individuals,
until the Secretary is satisfied that the basis for the determination
has been corrected and is not likely to recur; or suspension of pay-
ment to the organization for individuals enrolled after the date of
a determination of non-compliance, until the Secretary is satisfied
that the basis for the determination has been corrected and is not
likely to recur.

If the basis for the determination by the Secretary that an inter-
mediate sanction should be imposed on an eligible organization is
other than that the organization has failed substantially to carry
out its contract with the Secretary, then the Secretary may apply
intermediate sanctions as follows: civil money penalties of not more
than $25,000 for each determination if the deficiency that is the
basis of the determination has directly adversely affected (or has
the substantial likelihood of adversely affecting) an individual cov-
ered under the organization’s contract; civil money penalties of not
more than $10,000 for each week of a continuing violation; and sus-
pension of enrollment of individuals until the Secretary is satisfied
that the deficiency has been corrected and is not likely to recur.

Whenever the Secretary seeks to either terminate a Medicare
HMO contract or impose intermediate sanctions on such an organi-
zation, the Secretary must do so pursuant to a formal investigation
and under compliance procedures which provide the organization
with an opportunity to develop and implement a corrective action
plan to correct the deficiencies that were the basis of the Sec-
retary’s adverse determination. The Secretary would impose more
severe sanctions on organizations that have a history of deficiencies
or that have not corrected deficiencies brought to their attention.
The Secretary’s compliance procedures must also include reason-
able notice and opportunity for a hearing (including the right to ap-
peal an initial decision) before the Secretary imposes any sanction
or terminates the contract of a Medicare HMO, and there must not
be any unreasonable or unnecessary delay between the finding of
a deficiency and the imposition of sanctions.

Effective Date. The amendments made by this section would
apply to contract years of eligible organizations beginning on or
after January 1, 1996.

Reason for change
The Secretary currently lacks sufficient authority to effectively

oversee the Medicare HMO provisions. This section provides the
Secretary with the discretion she needs to terminate the contract
with a Medicare Plus organization or apply intermediate sanctions
if the organization is operating in a manner that is not in the best
interests of the beneficiaries covered under the contract. Under cur-
rent law, the Secretary may only impose intermediate sanctions
against a Medicare risk-contract HMO for a specified list of con-
tract violations.

Effective date
The provision would be effective upon enactment.
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5 ‘‘State health care programs’’ are defined as the Medicaid program and programs receiving
funds under the Maternal and Child Health Service Block Grant, or the Social Services Block
Grant. This definition applies to sections 1128, 1128A and 1128B.

Sec. 15104. Voluntary disclosure program

Present law
Current law does not provide for a program permitting the Sec-

retary to mitigate penalties for parties who voluntarily disclose acts
or omissions under Section 1128, 1128A, or 1128B. Section 1128 di-
rects the Secretary to impose mandatory exclusions from the Medi-
care program and State health care programs 5 for convictions of
criminal offenses related to the delivery of an item or service under
Medicare or State health care programs, as well as for convictions
relating to patient abuse in connection with the delivery of a health
care item or service. The Secretary has permissive exclusion au-
thority for a number of criminal offenses relating to health care-
related fraud, theft, embezzlement, financial misconduct, kick-
backs, misuse of controlled substances, and activities relating to li-
cense revocations or suspensions, claims for excessive charges or
unnecessary services, and the like. Section 1128A prescribes civil
money penalties for a number of illegal activities relating to the
submission of claims for reimbursement under the Medicare and
Medicaid programs. Violations which are subject to civil money
penalties include submitting claims for items or services not pro-
vided or which were false or fraudulent, providing services when
not a properly licensed physician, and providing items or services
by an excluded practitioner. Civil money penalties may also be im-
posed on a hospital which knowingly makes a payment to a physi-
cian, or a physician who knowingly accepts payment from a hos-
pital, as inducement to limit or reduce care to a Medicare or Medic-
aid patient. Section 1128B sets forth criminal penalties under Med-
icare and State health care programs for offenses such as false
statements in benefit applications or in determining rights under
such benefits, concealing information relating to benefits, submit-
ting claims from non-licensed physicians, and soliciting and receiv-
ing kickbacks for referrals or soliciting or receiving remuneration
for admitting a Medicaid patient.

Explanation of provision
Under this section a new provision would be added to Title XI

of the Social Security Act directing the Secretary of Health and
Human Services to establish a program encouraging individuals
and entities to voluntarily disclose to the Secretary information on
acts or omissions which constitute grounds for the imposition of a
sanction under Section 1128, 1128A, or 1128B of the Social Secu-
rity Act.

Under this program the Secretary would have the authority to
mitigate any applicable sanction which the Secretary might other-
wise have imposed under Section 1128, 1128A or 1128B. The Sec-
retary would not be required to reduce or mitigate applicable sanc-
tions, but may do so, following a voluntary disclosure. This section
would specify that no qui tam lawsuit could be brought under the
False Claims Amendments Act of 1986, by private parties against
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the individual or entity with respect to a voluntarily disclosed act
or omission under sections 1128, 1128A or 1128B.

Reason for change
A voluntary disclosure program has been used effectively by the

Department of Defense, and development of a voluntary disclosure
program for Medicare has been recommended and is supported by
the Office of the Inspector General in the DHHS.

Effective date
The provision would be effective upon enactment.

Sec. 15105. Revisions to current sanctions

Present law
Civil money penalties may be imposed under section 1128A for

false or fraudulent claims for reimbursement under the Medicare
and Medicaid programs. In addition, twice the amount claimed
may be assessed against the fraudulent party for false or fraudu-
lent claims.

Section 1128B provides that whoever knowingly and willfully
makes a false statement or representation in connection with the
furnishing of items or services for which payment is or may be
made by Medicare shall, upon conviction of a program related fel-
ony, be fined not more than $25,000 or imprisoned for not more
than five years, or both. Section 1128(b) authorizes the Secretary
to impose permissive exclusions of individuals and entities from
Medicare program, Medicaid program and programs receiving
funds under the Maternal and Child Health Block Grant, or the So-
cial Services Block Grant. Permissive exclusions are authorized for
a number of offenses relating to fraud, kickbacks, obstruction of an
investigation, and misuse of controlled substances, and activities
relating to license revocations or suspensions, claims for excessive
charges or unnecessary services, and the like. There are currently
no minimum exclusion periods specified for most of the prohibited
activities under this subsection. There is, however, a minimum pe-
riod of exclusion of not less than five years for mandatory exclu-
sions imposed by the Secretary under section 1128(a).

Explanation of provision
This section would provide that civil monetary penalties under

Section 1128A be doubled for violations occurring after the date of
enactment of this Act.

This section would also establish a minimum period of exclusion
of three years for permissive exclusions of individuals or entities
convicted, under Federal or State law, of health care criminal of-
fenses relating to fraud, theft, embezzlement, breach of fiduciary
responsibility or other financial misconduct, as well as for convic-
tions relating to obstruction of an investigation, or of a criminal of-
fense involving misuse of controlled substances. The Secretary may
determine that a shorter period than three years is appropriate in
cases of mitigating circumstances, or that a longer period is appro-
priate because of aggravating circumstances.
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Permissive exclusions in cases relating to license revocations or
suspensions for reasons bearing on an individual’s or entity’s pro-
fessional competence or financial integrity, and permissive exclu-
sions following the suspension, exclusion or sanction of an individ-
ual or entity from any Federal or State health care program for
reasons bearing on professional competence or financial integrity,
shall be not less than the period during which the individual’s or
entity’s license to provide health care has been revoked or sus-
pended, or the individual or entity has been excluded or suspended
from a Federal or State health care program.

In cases where the Secretary has permissive authority to exclude
an individual or entity from Medicare or State health care pro-
grams due to submission of claims for excessive charges or for
medically unnecessary services, the period of exclusion shall be not
less than one year.

Reason for change
The Committee felt that greater deterrence was needed against

fraud and abuse in the Medicare program.

Effective date
The amendments made by this section would apply to acts or

omissions occurring on or after January 1, 1996.

Sec. 15106. Consolidated funding for anti-fraud and abuse activi-
ties under Medicare integrity program

Present law
Currently Medicare’s program integrity functions are subsumed

under Medicare’s general administrative budget. These functions
are performed, along with general claims processing functions, by
insurance companies under contract with the Health Care Financ-
ing Administration.

Explanation of provision
This provision establishes a Medicare Integrity Program under

which the Secretary would promote the integrity of the Medicare
program by entering into contracts with eligible private entities to
carry out certain activities. These activities would include the fol-
lowing: (1) review of activities of providers of services or other indi-
viduals and entities furnishing items and services for which pay-
ment may be made under the Medicare program, including medical
and utilization review and fraud review, (2) audit of cost reports,
(3) determinations as to whether payment should not be, or should
not have been, made by reason of the Medicare as secondary payor
provisions, and recovery of payments that should not have been
made, and (4) education of providers of services, beneficiaries, and
other persons with respect to payment integrity and benefit quality
assurance issues.

Eligibility of Entities. There are four eligibility requirements for
an entity to enter into a contract to carry out any of the activities
described in subsection (b). They are the following: (1) the entity
has demonstrated capability to carry out such activities; (2) in car-
rying out such activities, the entity agrees to cooperate with the In-
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spector General of the Department of Health and Human Services,
the Attorney General, and other law enforcement agencies, in the
investigation and deterrence of Medicare fraud and abuse; (3) the
entity’s financial holdings, interests, or relationships will not inter-
fere with its ability to perform the functions required by the con-
tract in an effective and impartial manner; and (4) the entity meets
such other requirements as the Secretary may impose.

Process for Entering into Contracts. The Secretary is authorized
to establish, by regulation, procedures for entering into contracts;
such procedures would be required to include at least the following
three components: (1) the Secretary would be required to determine
the appropriate number of separate contracts necessary to carry
out the Program and the appropriate times at which the Secretary
shall enter into such contracts; (2) the provisions of section
1153(e)(1), regarding the authority of the Secretary to contract,
would apply to contract and contracting authority under this sec-
tion, except that competitive procedures would have to be used
when entering into new contracts or at any other time the Sec-
retary considers appropriate; and (3) a contract could be renewed
without regard to any provision of law requiring competition if the
contractor has met or exceeded the performance requirements es-
tablished in the current contract.

Limitation on Contractor Liability. The Secretary is required to
provide, by regulation, for the limitation of a contractor’s liability
under the Program. The Secretary would employ, to the extent he
finds appropriate, the same or comparable standards and other
substantive and procedural provisions as are contained in section
1157.

Transfer of Amounts to Medicare Anti-Fraud and Abuse Trust
Fund. The Secretary is required to transfer, for each fiscal year,
from the Federal Hospital Insurance Trust Fund and the Federal
Supplementary Medical Insurance Trust Fund, to the Medicare
Anti-Fraud and Abuse Trust Fund under subsection (g), amounts
necessary to carry out the activities of subsection (b). The alloca-
tion shall reasonably reflect the proportion of expenditures from
part A and part B.

Medicare Anti-Fraud and Abuse Trust Fund. There is established
in the Treasury of the United States the Anti-Fraud and Abuse
Trust Fund, which would consist of gifts and bequests as may be
made unconditionally to the Trust Fund and such amounts as may
be deposited in the Trust Fund as provided in subsection (f), para-
graph (3) of this subsection, and title XI.

The Secretary of the Treasury would be required to invest such
amounts of the Fund as he determines are not required to meet
current withdrawals from the Fund in government account serial
securities. Any interest derived from investments would be credited
to the Fund.

The following moneys would be required to be deposited in the
Trust Fund: that portion of amounts recovered in relation to sec-
tion 1128A arising out of Medicare claims as remains after applica-
tion of subsection (f)(2) relating to repayment of the Federal Hos-
pital Insurance Trust Fund and the Federal Supplementary Medi-
cal Insurance Trust Fund; fines imposed under section 1128B aris-
ing out of a claim under this title; and, penalties and damages
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(other than those funds awarded to a relator or for restitution
under the False Claims Act) in cases involving claims relating to
programs under Medicare or Medicaid.

There would be appropriated from the Trust Fund for each fiscal
year such amounts as are necessary to carry out the Medicare In-
tegrity Program, subject to the appropriation amount limits speci-
fied in the section for fiscal years 1996 through 2002.

The Secretary would be required to submit an annual report to
Congress on the amount of revenue generated and disbursed by the
Trust in each fiscal year.

Elimination of FI and Carrier Responsibility for Carrying Out
Activities Subject to Program. This provision prohibits any agency,
organization, or carrier, from carrying out (or receiving payment for
carrying out) any activity pursuant to an agreement under this sec-
tion to the extent that the activity is carried out pursuant to a con-
tract under the Medical Integrity Program.

Direct Spending for Medicare-Related Activities of the Inspector
General. This provision appropriates from the Federal Hospital In-
surance Trust Fund and the Federal Supplementary Medical Insur-
ance Trust Fund such amounts as are necessary to carry out Medi-
care-related activities, subject to the appropriation amount limits
specified in the section for fiscal years 1996 through 1998 and sub-
sequent years. The Medicare-related activities described in this sec-
tion are: (1) prosecuting Medicare-related matters through crimi-
nal, civil, and administrative proceedings; (2) conducting investiga-
tions relating to the Medicare program; (3) performing financial
and performance audits of programs and operations relating to the
Medicare program; (4) performing inspections and other evalua-
tions relating to the Medicare program; and (5) conducting provider
and consumer education activities regarding Medicare fraud and
abuse.

Reason for change
Currently, funding for health care fraud and abuse prevention,

detection, and enforcement actions are considered discretionary
spending, and thus subject to limits. Despite evidence of substan-
tial net savings to the government by investing more in these ac-
tivities, spending has not kept pace with the growth in program ex-
penditures. As a result, today Medicare spends over 30 percent less
per claim on fraud and abuse activities than it spent in 1989—de-
spite strong evidence that fraud and abuse problems are on the
rise. These provisions provide a mandatory funding stream to mod-
ernize Medicare’s fraud and abuse detection and prevention capa-
bilities and give Medicare greater flexibility to contract with com-
panies having demonstrated expertise in the area of claims review
and fraud and abuse detection and prevention. Similarly, the
DHHS Office of Inspector General has had significant decreases in
its budget for investigating Medicare-related fraud and abuse.
Under current law its funding for these activities is likewise con-
sidered discretionary and subject to limits regardless of the poten-
tial net savings to Medicare.

Effective date
The provision would be effective upon enactment.
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Sec. 15107. Permitting carriers to carry out prior authorization for
certain items of durable medical equipment (DME)

Present law
The Secretary is authorized to develop and periodically update a

list of DME items that are subject to unnecessary utilization
throughout a carrier’s entire service area or a portion of such area.
The Secretary may also develop and update a list of DME suppliers
with a substantial number of denied claims or a pattern of over uti-
lization resulting from the business practices of suppliers. Carriers
are required to make advance coverage determinations for items on
the lists developed by the Secretary.

Explanation of provision
Carriers would be authorized to develop the same lists of DME

items and suppliers that the Secretary is authorized to develop.
Carriers would also be authorized to make advance coverage deter-
minations, regardless of whether or not the Secretary has promul-
gated a regulation for the list, except for items and suppliers on the
lists that a carrier could not make advance determinations until
the expiration of the 30-day period beginning on the date the Sec-
retary or carrier places the item on the list.

Reason for change
Schemes to defraud the Medicare program in the area of durable

medical equipment and supply items have been particularly prob-
lematic to Medicare over the past decade. Medicare contractors do
not have sufficient flexibility to require prior authorization for indi-
vidual medical supply or equipment items that are being billed to
the program excessively, or for individual suppliers that are sub-
mitting unwarranted claims.

Effective date
The provision would be effective upon enactment.

Sec. 15108. Establishment of health care anti-fraud task force
(This section is under the jurisdiction of the Committee on the

Judiciary.)

Present law
No provision.

Explanation of provision
Within 120 days of enactment the Attorney General would be re-

quired to establish, within the Department of Justice, a nationwide
‘‘Health Care Anti-Fraud Task Force’’ to prosecute health care
fraud offenses. This Task Force would be set up in consultation
with the Secretary of Health and Human Services, the Secretary
of the Treasury, the Secretary of Veterans’ Affairs, and the Chair
of the Board of Governors of the United States Postal Service.
There would be at least one fully staffed operational segment of the
Task Force in each judicial district of the United States, with at
least one Federal representative from each entity engaged on a
full-time basis in the activities of the Task Force. The Task Force
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would maintain separate accounting of its finances, personnel, case
load, and resolution of claims and actions.

Reason for change
There is concern over a lack of coordination between the federal

and state law enforcement efforts to combat health care fraud and
abuse. The task force approach has been used successfully in other
areas of law enforcement.

Effective date
The provision would be effective upon enactment.

Sec. 15109. Study of adequacy of private quality assurance pro-
grams

Present law
No provision.

Explanation of provision
The Administrator of HCFA, through the Office of Research,

would be required to contract for a study of the adequacy of quality
assurance programs and consumer protections used by plans enroll-
ing Medicare beneficiaries under part C of title XVIII of the Social
Security Act, including an analysis of the effectiveness of such pro-
grams in protecting plan enrollees against the risk of insufficient
provision of benefits which may result from utilization controls. A
report would be submitted to Congress on the study not later than
6 months after the conclusion of the 5-year period for the study.

Reason for change
With the growing participation of Medicare beneficiaries in

HMOs and other types of coordinated care, additional vigilance is
necessary concerning the potential for the under-provision of medi-
cally necessary services.

Effective date
The provision would be effective upon enactment.

Sec. 15110. Penalty for False Certification for Home Health Services

Present law
No provision.

Explanation of provision
This provision would add an additional civil monetary penalty of

not more than three times the amount of the payments, or $5,000,
whichever is greater, for a physician who certifies that an individ-
ual meets all of Medicare’s requirements to receive home health
care while knowing that the individual does not meet all such re-
quirements.

Reason for change
Expert testimony has indicated that physicians sometimes do not

adequately review statements certifying patients’ eligibility for
home health care.
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Effective date
The provision would be effective upon enactment.

SUBTITLE C—REGULATORY RELIEF

PART 1. PHYSICIAN OWNERSHIP AND REFERRAL REFORM

Sec. 15201. Repeal of prohibitions based on compensation arrange-
ments

Present law
The law establishes a ban on certain financial arrangements be-

tween a referring physician and an entity. Specifically, if a physi-
cian (or immediate family member) has an ownership or invest-
ment interest in or a compensation arrangement with an entity,
the physician is prohibited from making a referral to the entity for
services for which Medicare would otherwise pay. Further, the en-
tity may not bill for such services. For purposes of the ban, an own-
ership or investment interest may be through equity or debt or
other means and includes an interest in an entity that holds an
ownership or investment interest in any entity providing des-
ignated health services. A compensation arrangement is generally
defined as any arrangement involving any remuneration between
a physician (or immediate family member) and an entity.

The law includes general exceptions to the ban. Some are general
exceptions to both the ownership and compensation arrangement
prohibitions, while others relate only to ownership or only to com-
pensation arrangements.

Explanation of provision
The provision would repeal the prohibitions based on compensa-

tion arrangements.

Reason for change
Current law places Medicare in a position of micro-managing

compensation arrangements whether or not there is any evidence
or research that these arrangements are inappropriate or would re-
sult in fraudulent or abusive referral patterns. Current law also
would require Medicare to review literally hundreds of thousands
of contracts and other arrangements to determine whether or not
particular physicians are paying the appropriate rent on office
space, a lab is paying a lawful amount for a medical director’s serv-
ices, or a clinic is paying appropriately for physician salaries. The
anti-kickback provisions in current law will still apply to any ap-
propriate compensation arrangements.

Effective date
The provision would be effective upon enactment.

Sec. 15202. Revision of designated health services subject to the pro-
hibition

Present law
OBRA 89, which established the initial self-referral ban applied

the ban to referrals for clinical laboratory services only. OBRA 93
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(as modified by P.L. 103–432) extended the ban to additional ‘‘des-
ignated health services’’, effective January 1, 1995. These des-
ignated health services are: (i) physical therapy services; (ii) occu-
pational therapy services; (iii) radiology, including magnetic reso-
nance imaging, computerized axial tomography scans, and
ultrasound services; (iv) radiation therapy services and supplies; (v)
durable medical equipment and supplies; (vi) parenteral and en-
teral nutrients, equipment and supplies; (vii) prosthetics, orthotics,
and prosthetic devices; (viii) home health services and supplies; (ix)
outpatient prescription drugs; and (x) inpatient and outpatient hos-
pital services.

Explanation of provision
This provision revises the list of ‘‘designated health services’’.

Under the provision, the referral ban would apply only to: (i) phys-
ical therapy services; (ii) occupational therapy services; (iii) mag-
netic resonance imaging and computerized axial tomography scans;
and (iv) parenteral and enteral nutrients, equipment and supplies.

Reason for change
There are many services covered under current law for which

there has been no demonstrable record of abuse related to physi-
cian ownership or there is lacking even a presumption that physi-
cian ownership and referral may lead to abusive practices. There
are other areas where there is not even a significant potential prob-
lem or which may have the unattended consequence of producing
the opposite effect—the under utilization of service. Included in
this category are radiation therapy services, and prosthetic and
orthotic devices.

Effective date
The provision would be effective upon enactment.

Sec. 15203. Delay in implementation until promulgation of regula-
tions

Present law
The self-referral provisions included in OBRA 89 applied to Med-

icare referrals for clinical laboratory services made on or after Jan-
uary 1, 1992. OBRA 93 expanded the referral ban to a list of ‘‘des-
ignated health services’’ and extended the prohibition to Medicaid.
OBRA 93 also included significant revisions to the OBRA 89 provi-
sions. In general, the amendments made by OBRA 93 (as amended
by P.L. 103–432) apply with respect to referrals made on or after
January 1, 1995; however some provisions had a retroactive effec-
tive date of January 1, 1992.

On August 14, 1995, DHHS issued final regulations implement-
ing the OBRA 89 requirements. These regulations are effective
September 13, 1995. DHHS noted that these regulations relate
only to referrals for clinical laboratory services and address only
those provisions that had an effective date, including a retroactive
effective date, of January 1, 1992.
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Explanation of provision
The proposal specifies that the amendments made by OBRA 93

would not apply to any referrals made before the effective date of
the final implementing regulations promulgated by the Secretary of
Health and Human Services.

Reason for change
The OBRA 93 expansion of designated services and other self-re-

ferral legislative amendments created ambiguity over what con-
stitutes an acceptable ownership or investment arrangement. Be-
cause of the ambiguous nature of these provisions, there is confu-
sion over compliance issues which are particularly problematic for
medical providers because of severe penalties for noncompliance.

Effective date
The provision would be effective upon enactment.

Sec. 15204. Exception to prohibitions

Present law
The law includes general exceptions to the self-referral ban.

Some are general exceptions to both the ownership and compensa-
tion arrangement prohibitions, while others relate only to owner-
ship or only to compensation arrangements.

A general exception applies to in-office ancillary services which
are defined as furnished by the physician making the referral, an-
other physician in the same group practice, or personally by indi-
viduals directly supervised by the physician or another physician
in the same group practice.

The in-office ancillary services exception contains a site-of-service
requirement. To meet the exception, the services must be furnished
in: (i) a building in which the referring physician or other member
of the group practice provides services unrelated to the furnishing
of designated health services; or (ii) in a building used for the cen-
tralized provision of the group’s designated health services. OBRA
93 specified that for clinical laboratory services only, the exception
only applies if the services are provided in a centralized location.

The law includes an exception, related only to the ownership and
investment prohibition, for rural providers. To be eligible for an ex-
ception, the entity must be in a rural area. Further, the exception
only applies if substantially all of the designated health services
furnished by the entity are furnished to individuals residing in
rural areas.

The law includes a general exception for services provided by a
prepaid health plan to enrollees. The definition of prepaid plans in-
cludes those either meeting Medicare requirements, operating as
prepaid plans under a Medicare demonstration project, or meeting
the requirements of a federally-qualified health maintenance orga-
nization.

Explanation of provision
The provision would modify the exception for in-office ancillary

services. It would repeal the site-of-service requirement. It would
also provide that non-physician personnel must be under the gen-
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eral supervision (rather than the direct supervision) of a physician.
An individual would be under the general supervision of a physi-
cian (or a group practice of which the physician is a member) if the
physician is legally responsible for the services performed by the
individual and for ensuring the individual meets licensure require-
ments and certification standards regardless of whether or not the
physician is physically present when the services are delivered.

The provision would modify the provision relating to rural pro-
viders. To qualify for an exception, not less than 75 percent of the
designated health services must be furnished to individuals resid-
ing in rural areas.

The provision would modify the definition of prepaid plans to
refer to managed care plans. It would add an exception for entities
which are MedicarePlus organization or other entities under the
following conditions. The entity must provide or arrange for the
provision of services pursuant to a written agreement between the
organization and an individual or entity. The agreement must
place the individual or entity at substantial financial risk for the
cost or utilization of services which the individual or entity is obli-
gated to provide. This obligation may be through withhold, capita-
tion, incentive pool, per diem payment, or any other similar risk ar-
rangement which places the individual or entity at substantial fi-
nancial risk.

The provision would add a new exception for shared facility serv-
ices. The services must be furnished by the facility to patients of
shared facility physicians; the physicians must have a financial re-
lationship under a shared facility arrangement with the facility. A
shared facility arrangement is one: (i) which is only between physi-
cians who are providing services (unrelated to shared facility serv-
ices) in the same building; (ii) in which the overhead expenses are
shared among the physicians in accordance with previously deter-
mined methods; and (iii) which, in the case of a corporation, is
wholly owned and controlled by shared facility physicians.

The provision would add a new exception for services furnished
in communities which the Secretary of Health and Human Services
determines do not have access to alternative providers.

The provision would add an exception for services furnished in
ambulatory surgical centers, renal dialysis facilities, comprehensive
rehabilitation facilities, and hospice programs.

Reason for change
Current law would prohibit a number of long standing arrange-

ments, including arrangements for physicians to use non-physician
practitioners without being physically present in the office suite, or
arrangements for physicians practicing in the same building to
share clinical laboratory, x-ray and other designated services when
treating their own patients, where there is no indication that
fraudulent or abusive referral arrangements have been experi-
enced. In addition, there is clearly no incentive in managed care ar-
rangements for fraudulent or abusive referrals. The current law
treatment of managed care entities places a potential chilling effect
on arrangements designed to encourage efficient use of medical
services.



175

Effective date
The provision would be effective upon enactment

Sec. 15205. Repeal of reporting requirements

Present law
The law establishes a reporting requirement for entities provid-

ing services under Medicare. Reports are to include information on
the entity’s ownership, investment and compensation arrange-
ments.

Explanation of provision
The provision would delete the reporting requirements.

Reason for change
Current law places the undue administrative burden on provid-

ers and suppliers of providing separate reports to the Health Care
Financing Administration for the self-referral provisions.

Effective date
The provision would be effective upon enactment.

Sec. 15206. Preemption of state law

Present law
No provision.

Explanation of provision
The provision would specify that the self-referral provisions pre-

empt State law to the extent State law was inconsistent.

Reason for change
The current self-referral law was designed to deter fraudulent or

abusive referral patterns. The reforms in this bill concentrate the
self referral law on the areas where it is most appropriate. State
and federal law, however, may be inconsistent regarding require-
ments limiting physician ownership of health services and other
compensation arrangements.

Effective date
The provision would be effective upon enactment.

Sec. 15207. Effective date

Present law
No provision.

Explanation of provision
The provisions in this part apply to referrals made on or after

August 14, 1995, regardless of whether or not regulations are pro-
mulgated to carry out such amendments.

Reason for change
Under current law there is ambiguity over the potential liability

of persons who would be in violation of the Medicare self-referral
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regulations issued on August 14, 1995 if the provisions discussed
in this part remain in place without publication of regulations.

Effective date
The provision would be effective upon enactment.

PART 2. OTHER MEDICARE REGULATORY RELIEF

Sec. 15211. Repeal of Medicare and Medicaid coverage data bank

Present law
Under the Medicare secondary payer (MSP) program, the individ-

ual’s employer-based group health insurance, liability insurance, or
no-fault insurance may be the primary payer in certain cases. The
OBRA 93 provided for the establishment of a Medicare and Medic-
aid Coverage Data Bank by the Secretary of Health and Human
Services. OBRA 93 required employers having or contributing to a
group health insurance plan to submit employee health insurance
information to the Secretary, on an annual basis, for calendar
years 1994–1997. The 1994 submission was due by February 1995.
The information was intended to facilitate the identification of both
Medicare secondary payer cases and those circumstances in which
employer-based insurance, rather than Medicaid, should be the pri-
mary payer.

A number of employers voiced strong opposition to the Data
Bank requirements. One of the principal concerns was that employ-
ers would be required to report information which they did not rou-
tinely collect. In response to these concerns, the Conference agree-
ment accompanying the FY 1995 Labor, DHHS, and Education ap-
propriations bill (P.L. 103–333) contained specific language relating
to the Data Bank. It directed that no DHHS funds should be used
for the implementation of or planning for implementation of the
Bank.

Explanation of provision
The provision would repeal the Data Bank requirement.

Reason for change
The General Accounting Office (GAO) has testified that the

‘‘enormous administrative burden the data bank would place on
HCFA and the nation’s employers . . . likely would do little or
nothing to enhance current efforts to identify those beneficiaries
who have other health insurance coverage.’’ The basis for GAO’s
conclusion is discussed in detail in their report ‘‘Medicare/Medicaid
Data Bank Unlikely to Increase Collections From Other Insurers’’
released on May 6, 1994.

In addition, the administrative simplification provisions con-
tained in this bill will provide the basis for prospectively identify-
ing instances where an individual has other health insurance cov-
erage which should be primary to Medicare coverage.

Effective date
This provision will be effective upon enactment.
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Sec. 15212. Clarification of level of intent required for imposition of
sanctions

Clarification of Level of Knowledge Required for Imposition of
Civil Monetary Penalties.

Present law
Civil money penalties may be imposed for seeking reimburse-

ment under the Medicare and Medicaid programs for items or serv-
ices not provided or for services provided by someone who was not
a licensed physician, whose license was obtained through misrepre-
sentation, or who misrepresented his or her qualification as a spe-
cialist, or where the claim is otherwise fraudulent. Civil penalties
may also be sought for presenting a claim for payments which are
in violation of: 1) contracts limiting payment due to assignment of
a patient, 2) agreements with state agencies limiting permitted
charges, 3) agreement with participating physicians or suppliers,
and 4) agreements with providers of service. Civil penalties may
also be sought against persons who provide false or misleading in-
formation that could reasonably be expected to influence a decision
to discharge a person from a hospital. A person is subject to these
provisions if they presented a claim and he or she ‘‘knows or should
have known’’ that the claim fell into one of the categories listed
above. Further, the person presenting the claim may be assessed
twice the amount fraudulently claimed.

Explanation of provision
This section adds a requirement that a person is subject to this

provision when they ‘‘knowingly’’ present a claim that the person
‘‘knows or should know’’ fell into one of the above categories. Thus,
an assessment under this provision would only be made where a
person had actual knowledge that they had submitted a claim or
had provided false or misleading information, and where they had
actual knowledge of the fraudulent nature of the claim, act in de-
liberate ignorance, or acted in reckless disregard. The requirement
that a person ‘‘knowingly’’ presents a claim or ‘‘knowingly’’ makes
a false or misleading statement which influences discharge would
prevent charging persons who inadvertently perform these acts.

Reason for change
The current standard is inconsistent with the Civil False Claims

Act which applies to all other federal programs. Additionally, con-
cerns have been raised that the standard currently applied by the
Health and Human Services Department Office of the Inspector
General is less specific and can result in pursuit of allegations
based on simple mistakes.

Effective date
The provision would be effective upon enactment.
Clarification of Effect and Application of Safe Harbor Exceptions.

Present law
The Medicare and Medicaid anti-kickback provisions generally

prohibit anyone from providing or offering to provide remuneration
in cash or in kind in return for a patient referral whose treatment
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is paid for in whole or in part by Medicare or Medicaid. The provi-
sions in section 1128B(b) of the Social Security Act also prohibit
the solicitation or receipt of such remuneration and arranging or
recommending a referral for remuneration. Violations are felonies
and are subject to a fine of up to $25,000 or imprisonment for up
to five years, or both. Certain business practices are exempted from
the application of these provisions and the DHHS Office of Inspec-
tor General (OIG) is directed to issue safe harbor regulations for
additional payment practices that would not be subject to criminal
prosecution or provide a basis for exclusion from participation in
Medicare and Medicaid. If an individual or entity engages in a
business arrangement which is the subject of a safe harbor provi-
sion and complies with all of the applicable requirements of the
provision that individual or entity will be assured that he or she
will not be prosecuted.

Explanation of provision
This section provides that the specification of any payment prac-

tice by the Secretary under this provision are to be solely for the
purpose of adding additional exceptions to the types of conduct, and
are not for the purpose of limiting the scope of such exceptions. In
addition, such a specification of an acceptable payment practice
shall apply notwithstanding whether the party engaging in that
practice actually does intend to induce Medicaid or Medicare refer-
rals.

Reason for change
The safe harbor regulations have been rendered meaningless by

the DHHS OIG decision to deny the protection of the regulations
whenever the OIG believes that an arrangement that meets the
regulatory requirements is nevertheless a ‘‘sham’’. Looking behind
the safe-harbor, defeats its purpose, and renders a chilling effect on
the very safe harbors which are meant to protect legitimate finan-
cial arrangements.

Effective date
The provision would be effective upon enactment.
Limiting Imposition of Anti-Kickback Penalties to Actions With

Significant Purpose to Induce Referrals.

Present law
The anti-kickback provisions in Section 1128B(b) prescribe crimi-

nal penalties for individuals or entities that knowingly and will-
fully offer or pay remuneration to induce business reimbursed
under Medicare or State health care programs.

Explanation of provision
This section would amend Section 1128B(b)(2) to provide that a

person was subject to the anti-kickback provisions only if the remu-
neration which is offered is done so ‘‘for the significant purpose of
inducing’’ business which would be reimbursed under Medicare or
State health care programs. This will narrow the application of the
anti-kickback provisions to only those situations where inducement
was a significant purpose of remuneration.
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Reason for change
Although financial arrangements between a provider or supplier

and an entity that is capable of referring business might be moti-
vated by many factors, a desire to increase referrals or purchases
can almost always be inferred. The fact that the motivations be-
hind a financial arrangement are not entirely free of profit consid-
erations should not be grounds to impose criminal penalties, as is
currently possible under the ‘‘one-purpose’’ rule. Under current law,
virtually every provider or supplier that enters into a financial ar-
rangement with an entity that has the potential to refer Medicare
or Medicaid business is at risk of an anti-kickback investigation.

Effective date
The provision would be effective upon enactment.

Sec. 15213. Clarification of and additions to exceptions to anti-kick-
back penalties

Present law
The anti-kickback provisions in Section 1128B(b) contain several

exceptions. These exceptions include discounts or other reductions
in price obtained by a provider of services or other entity under
Medicare or a State health care program if the reduction in price
is properly disclosed and appropriately reflected in the costs
claimed or charges made by the provider or entity under Medicare
or a State health care program; any amount paid by an employer
to an employee for employment in the provision of covered items
or services; any amount paid by a vendor of goods or services to
a person authorized to act as a purchasing agent for a group of in-
dividuals or entities under specified conditions; a waiver of any co-
insurance under Part B of Medicare by a Federally qualified health
care center with respect to an individual who qualifies for sub-
sidized services under a provision of the Public Health Service Act;
and any payment practice specified by the Secretary as a Safe Har-
bor exception.

Explanation of provision
The provision would add a new exception for remuneration be-

tween an organization and an individual or entity providing serv-
ices pursuant to a written agreement between the organization and
the entity. The organization must be either a MedicarePlus entity
or its written agreement must place the individual at substantial
financial risk for the cost or utilization of services which the indi-
vidual or entity is obligated to provide. This obligation may be
through withhold, capitation, incentive pool, per diem payment, or
any other similar risk arrangement which places the individual or
entity at substantial financial risk.

Reason for change
Absent an exemption, nearly all managed care arrangements (ex-

cept those that comply with the current safe harbors for HMOs
that contract with Medicare or Medicaid) could potentially be
deemed unlawful. This is because an essential feature of managed
care is the offer by providers of remuneration (in the form of dis-
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counting or risk sharing) in exchange for a stream of patients. An-
other common feature is the offer by managed care organizations
to providers of incentives to encourage adherence to cost-saving
measures and protocols. There is no assurance that either of these
(as well as other arrangements inherent in managed care) are per-
missible under the anti-kickback law.

Effective date
The provision would be effective upon enactment.

Sec. 15214. Solicitation and publication of modifications to existing
safe harbors and new safe harbors

Present law
The 1987 Medicare and Medicaid Patient and Program Protec-

tion Act specified various payment practices which, although poten-
tially capable of inducing referrals of business under Medicare or
State health care programs, will be protected from criminal pros-
ecution or civil sanction under the anti-kickback provisions of the
law. The 1987 law also established authority for the Secretary to
promulgate regulations specifying additional payment practices,
known as ‘‘safe harbors’’, that will not be subject to sanctions under
the fraud and abuse provisions.

Explanation of provision
The Secretary shall publish an annual notice in the Federal Reg-

ister soliciting proposals for modifications to existing safe harbors,
new safe harbors, interpretive rulings and special fraud alerts.
After considering such proposals the Secretary, in consultation
with the Attorney General, shall, after notice and comment, issue
final rules modifying existing safe harbors and establishing new
safe harbors, as appropriate. The Secretary, in considering these
proposals, may consider the extent to which such a proposal would
affect access to health care service, quality of health care services,
patient freedom of choice among health care providers, competition
among health care providers, cost of health care programs to Gov-
ernment, over-utilization of health care services, and any other fac-
tors appropriate to prevent fraud and abuse in health care pro-
grams of the Federal Government. The Inspector General shall an-
nually issue a report on the proposals received by the Secretary,
the proposal issued by the Secretary, and an explanation of the
reason for rejection of any of the proposals received.

Reason for change
Greater public involvement in the processes for identifying

changes or additions to safe harbors, interpretive rulings, and
fraud alerts could stimulate more timely and responsive informa-
tion for assisting providers and suppliers in understanding Medi-
care requirements.

Effective date
The provision would be effective upon enactment.
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Sec. 15215. Issuance of advisory opinions under title XI

Present law
No provision.

Explanation of provision
The Secretary shall issue regulations to provide for a procedure

by which a party may seek an advisory opinion. These opinions are
binding, and may include: (1) what constitutes prohibited enumera-
tion, (2) what arrangements are excluded from these prohibitions,
(3) whether an arrangement satisfies the criteria established by the
Secretary, (4) what constitutes an inducement to reduce or limit
services, (5) whether an activity constitutes grounds for imposition
of penalties. Such opinions shall not address whether the fair mar-
ket value was received for goods and whether an individual is a
bona fide employee for tax purposes. The Secretary shall respond
to advisory opinions within 30 days after the request is made, and
a fee equal to the costs incurred shall be charged. This section will
be effective January 1, 1996.

Reason for change
Providers who want to comply with the fraud and abuse statutes

should be able to receive guidance from the government regarding
financial arrangements. Without this ability, a chilling effect is
placed on legitimate arrangements, particularly when providers are
attempting to structure new and innovative health care delivery
systems to help bring health care costs under control.

Effective date
The provision would be effective upon enactment.

Sec. 15216. Prior notice of changes in billing and claims processing
requirements for physicians’ services

Present law
Currently, changes in Medicare policy are effective 30 days after

their dissemination by notices in carrier newsletters or bulletins. In
addition to these newsletters and bulletins, many carriers offer
educational programs to notify physicians and their staff of
changes in Medicare regulations and requirements.

Explanation of provision
The provision would require the Secretary to give at least 120

days notice before making changes in billing and processing re-
quirements for physician’s claims.

Reason for change
Concerns have been raised that this 30 day period does not allow

enough time for physicians and their staffs to modify their systems
in order to be in compliance.

Effective date
The provision is effective upon enactment.
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PART 3. PROMOTING PHYSICIAN SELF-POLICING

(This Part is under the jurisdiction of the Committee on the Judi-
ciary.)

Sec. 15221. Exemption from antitrust laws for certain activities of
medical self-regulatory entities

Present law
No provision.

Explanation of provision
This section would provide an exemption from Federal and State

antitrust laws for health care service activities which are consid-
ered safe harbors under this section. A safe harbor is generally de-
scribed as any activity of a medical self-regulatory entity relating
to standard setting or standard enforcement activities that are de-
signed to promote the quality of health care services provided to
patients. However, no activity of a medical self-regulatory entity
may be deemed to be a safe harbor under this section if the activity
is conducted for purposes of financial gain, or the activity interferes
with the provision of health care services by any health care pro-
vider who is not a member of the specific profession which is sub-
ject to the authority of the medical self-regulatory entity.

For purposes of this section the term ‘‘antitrust laws’’ has the
meaning given it in subsection (a) of the first section of the Clayton
Act, except that the term includes section 5 of the Federal Trade
Commission Act to the extent that section applies to unfair meth-
ods of competition. A ‘‘medical self-regulating entity’’ is defined as
a medical society or association, a specialty board, a recognized ac-
crediting agency, or a hospital medical staff, and includes the mem-
bers, officers, employees, consultants, and volunteers or committees
of such an entity. ‘‘Standard setting or standard enforcement activi-
ties’’ mean accreditation of health care practitioners, health care
providers, medical education institutions, or medical education pro-
grams, as well as technology assessment and risk management ac-
tivities, the development and implementation of practice guidelines
or practice parameters, or official peer review proceedings under-
taken by a hospital medical staff or a medical society for purposes
of evaluating the professional conduct or quality of health care pro-
vided by a medical professional. This section also defines ‘‘health
care service’’, ‘‘health care provider’’ and ‘‘health benefit plan’’.

Reason for change
Self-regulatory entities set standards in such areas as medical

education, professional ethics, and specialty certification. These
standard-setting activities have been challenged in recent years
under the antitrust laws. The Congress attempted to address this
problem with the Health Care Quality Improvement Act of 1986,
which provided antitrust protection for peer review actions con-
ducted in ‘‘good faith’’. While beneficial, this law shifted the debate
in antitrust litigation to whether the participants acted in ‘‘good
faith’’. The result is that the stream of antitrust suits has contin-
ued. The purpose of the medical self-regulatory entity exemption
included in this proposal is to bar antitrust suits against medical
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self-regulatory entities that develop or enforce medical standards.
This would include activities such as accreditation of health care
providers and medical education programs and institutions, tech-
nology assessment and risk management, development and imple-
mentation of practice guidelines and parameters, and official peer
review proceedings. The exemption would cover suits against indi-
vidual members of the groups which undertake these activities as
well as the organizational entity on whose behalf they act. This
section is under the jurisdiction of the Judiciary Committee.

Effective date
The provision would be effective upon enactment.

SUBTITLE D—MEDICAL LIABILITY REFORM

(The provisions of this Subtitle are under the jurisdiction of the
Committee on the Judiciary.)

PART 1. GENERAL PROVISIONS

Sec. 15301. Federal reform of health care liability actions

Present law
There are no uniform Federal standards governing health care li-

ability actions.

Explanation of provision
The provision would provide for Federal reform of health care li-

ability actions. It would apply to any health care liability action
brought in any State or Federal court. The provisions would not
apply to any action for damages arising from a vaccine-related in-
jury or death or to the extent that the provisions of the National
Vaccine Injury Compensation Program apply. The provisions would
preempt State law to the extent State law provisions were incon-
sistent with the new requirements. However, it would not preempt
State law to the extent State law provisions were more stringent.

Sec. 15302. Definitions

Present law
No provision.

Explanation of provision
The provision would define the following terms for purposes of

the Federal reforms: actual damages; alternative dispute resolution
system; claimant; clear and convincing evidence; collateral source
payments; economic loss; harm; health care liability action; health
care liability claim; health care provider; noneconomic damages;
person; punitive damages; and State.

Sec. 15303. Effective date

Present law
No provision.
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Explanation of provision
The provision would specify that Federal reforms apply to any

health care liability action brought in any State or Federal court
that is initiated after the date of enactment. The provision would
also apply to any health care liability claim subject to an alter-
native dispute resolution system. Any health care liability claim or
action arising from an injury occurring prior to enactment would
be governed by the statute of limitations in effect at the time the
injury occurred.

PART 2. UNIFORM STANDARDS FOR HEALTH CARE LIABILITY ACTIONS

Sec. 15311. Statute of limitations

Present law
To date reforms of the malpractice system have occurred pri-

marily at the State level and have generally involved changes in
the rules governing tort cases.

Explanation of provision
The provision would establish uniform standards for health care

liability claims. It would establish a uniform statute of limitations.
Actions could not be brought more than two years after the injury
was discovered or reasonably should have been discovered. In no
event could the action be brought more than five years after the
date of the alleged injury.

Sec. 15312. Calculation and payment of damages

Present law
No provision.

Explanation of provision
The provision would limit noneconomic damages to $250,000 in

a particular case. The limit would apply regardless of the number
of persons against whom the action was brought or the number of
actions brought.

The provision would specify that a defendant would only be liable
for the amount of noneconomic damages attributable to that de-
fendant’s proportionate share of the fault or responsibility for that
claimant’s injury.

The provision would permit the award of punitive damages (to
the extent allowed under State law) only if the claimant estab-
lished by clear and convincing evidence either that the harm was
the result of conduct that specifically intended to cause harm or the
conduct manifested a conscious flagrant indifference to the rights
or safety of others. The amount of punitive damages awarded could
not exceed $250,000 or three times the amount of economic dam-
ages, whichever was greater. The determination on punitive dam-
ages would be made by the court and not be disclosed to the jury
The provision would not create a cause of action for punitive dam-
ages. Further, it would not preempt or supersede any State or Fed-
eral law to the extent that such law would further limit punitive
damage awards.
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The provision would permit either party to request a separate
proceeding (bifurcation) on the issue of whether punitive damages
should be awarded and in what amount. If a separate proceeding
was requested, evidence related only to the claim of punitive dam-
ages would be inadmissible in any proceeding to determine wheth-
er actual damages should be awarded.

The provision would prohibit the award of punitive damages in
a case where the drug or device was subject to premarket approval
by the Food and Drug Administration (FDA), unless there was mis-
representation or fraud.

The provision would permit the periodic (rather than lump sum)
payment of future losses in excess of $50,000. The judgment of a
court awarding periodic payments could not, in the absence of
fraud, be reopened at any time to contest, amend, or modify the
schedule or amount of payments. The provision would not preclude
a lump sum settlement.

The provision would permit a defendant to introduce evidence of
collateral source payments. Such payments are those which have
been paid or are reasonably likely to be paid by health or accident
insurance, disability coverage, workers compensation, or other
third party sources. If such evidence was introduced, the claimant
could introduce evidence of any amount paid or reasonably likely
to be paid to secure the right to such collateral source payments.
No provider of collateral source payments would be permitted to re-
cover any amount against the claimant or against the claimant’s
recovery.

Sec. 15313. Alternative dispute resolution

Present law
No comparable provision.

Explanation of provision
The provision would further require that any alternative dispute

resolution system used to resolve health care liability actions or
claims must include provisions identical to those specified in the
bill.

SUBTITLE E—TEACHING HOSPITALS; GRADUATE MEDICAL
EDUCATION

PART 1. TEACHING HOSPITAL AND GRADUATE MEDICAL EDUCATION
TRUST FUND

Sec. 15401. Establishment of fund; payments to teaching hospitals

Present law
Medicare recognizes the costs of graduate medical education in

teaching hospitals and the higher costs of providing services in
those institutions. Medicare reimburses the costs of graduate medi-
cal education under two mechanisms: direct graduate medical edu-
cation (GME) payments and an indirect medical education (IME)
adjustment. The IME is designed to reimburse hospitals for indi-
rect costs due to a variety of factors, including the extra demands
placed on the hospital staff as a result of the teaching activity,
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greater severity of patient illness, or additional tests and proce-
dures that may be ordered by residents. The direct costs of ap-
proved GME programs include the salaries of residents and faculty,
and other education costs for residents, nurses, and allied health
professionals trained in provider-operated programs and are paid
on the basis of a formula that reflects each hospital’s per resident
costs.

Explanation of provision
The proposal would add a new title XXII to the Social Security

Act (SSA) creating a trust fund in the Treasury known as the
Teaching Hospital and Graduate Medical Education Trust Fund,
which would make annual payment distributions to teaching hos-
pitals. The Fund would consist of three accounts: the Indirect-Costs
Medical Education Account, the Medicare Direct-Costs Medical
Education Account, and the General Direct-Costs Medical Edu-
cation Account.

Beginning in FY1997 and each subsequent year thereafter, the
bill would appropriate amounts from the Treasury and allocations
would be made from Medicare ’s Part A and Part B trust funds,
and would be transferred into the Trust Fund for allocation to ac-
counts within the Trust Fund. Appropriations from the Treasury
would be: $400 million in FY1997; $600 million in FY1998; $2.0 bil-
lion in FY1999; $3.0 billion in FY2000; $4.0 billion in FY2001; and
$5.8 billion in FY2002. For FY2003 and each subsequent fiscal
year, the appropriation amount would be the greater of the amount
appropriated for the preceding fiscal year, or the product of the
amount appropriated for the preceding fiscal year and an amount
equal to 1 plus the percentage increase in the nominal gross do-
mestic product for the one-year period ending upon July 1 of the
preceding fiscal year. The appropriated amounts would be allocated
to the accounts by the Secretary based on the total amount of pay-
ments made under Medicare for indirect medical education (IME)
and direct graduate medical education (GME) payments for
FY1994, and the percentage of the total amount of payments for
IME and GME.

The proposal would require that teaching hospitals submit a pay-
ment document for FY1997 and any subsequent fiscal year to the
Secretary to receive a payment from the Fund equal to the sum of
amounts related to IME and direct GME. The payment document
would contain such information as necessary for the Secretary to
make payments, and the Secretary would be permitted to require
that the information be submitted by the teaching hospitals in peri-
odic reports. The proposal would also authorize the Secretary to
make payments to authorized consortia of providers.

For a teaching hospital’s indirect costs, the proposal would deter-
mine an amount for a fiscal year as the product of: (1) the amount
in the Indirect-Costs Medical Education Account for the applicable
date, and (2) the hospital-specific percentage determined for the
hospital. Once determined, the hospital-specific percentage would
remain in effect for all subsequent fiscal years. The hospital-spe-
cific percentage would be the mean average of the respective per-
centages for the applicable period, adjusted by the Secretary on a
pro rata basis to ensure that the sum of the percentages for all
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teaching hospitals would be equal to 100 percent. Generally, the
applicable period would be fiscal years 1992–1994. The percentage
determined for a teaching hospital for a fiscal year of the applicable
period would be constituted by the ratio of: (1) the total amount of
IME payments received by the hospital for the fiscal year involved,
to (2) the sum of the respective amounts of IME payments for all
teaching hospitals.

To determine the direct costs of graduate medical education for
a teaching hospital for a fiscal year, the proposal would determine
an amount equal to the sum of the amount determined under the
General Direct-Cost Medical Education Account, and the amount
determined under the Medicare Direct-Costs Medical Education Ac-
count. A teaching hospital’s payment amount from the General Ac-
count would be equal to the product of: (1) the amount in the Gen-
eral Direct-Costs Medical Education Account, and (2) the hospital-
specific percentage. A teaching hospital’s hospital-specific percent-
age for each fiscal year of the applicable period (1992–1994), would
be determined in the same manner as for IME payments, except
using data on GME payments received by the hospitals.

Payment from the Medicare Direct-Costs Medical Education Ac-
count for a teaching hospital for a fiscal year would be the product
of (1) the amount in the Medicare Direct-Costs Medical Education
Account, and (2) the hospital-specific percentage determined for the
teaching hospital. Unlike the other accounts, the hospital-specific
percentage for Medicare Direct-Costs would be determined annu-
ally based on the Secretary’s estimate of what the hospital would
have received for the year if the Medicare rules for GME were ap-
plicable. The hospital-specific percentage would be the ratio of: (1)
the estimate made by the Secretary of the GME payment amount
for a teaching hospital in a fiscal year under Medicare’s GME if the
payments had not been discontinued; to (2) the sum of the respec-
tive estimates of GME payments for all teaching hospitals. This
subsection would not apply to a teaching hospital if the hospital is
in a State for which a demonstration project under section
1814(b)(3), relating to a State hospital rate-setting system, is in ef-
fect.

Special rules would be applied to teaching hospitals that consoli-
dated or merged and to new teaching hospitals. In the case of two
or more teaching hospitals consolidating or merging that had re-
ceived IME and GME payments under Medicare, the applicable
percentage would be the sum of the percentage that would have
been determined if the consolidation or merger had not occurred.
For new teaching hospitals that had not received IME and GME
payments under Medicare, the Secretary would be required to esti-
mate the appropriate hospital-specific percentage based on the
amount of IME and GME payments the teaching hospital would
have received under Medicare. Special rules would also be applied
to teaching hospitals that first received IME or GME payments
under Medicare in FY1995 and FY1996, with the hospital-specific
percentages being estimated by the Secretary based on the most re-
cent data available.

The proposal would make payments to qualifying consortium for
the costs of graduate medical education. Qualifying consortium
would consist of a medical residency training program of a teaching
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hospital and one or more of the following entities: schools of medi-
cine or osteopathic medicine; other teaching hospitals; community
health centers; medical group practices; managed care entities; en-
tities furnishing outpatient services; and other such entities the
Secretary determines to be appropriate. Payments from the ac-
counts in the Trust Fund for consortium would equal the sum of:
(1) the aggregate amount determined for the teaching hospitals of
the consortium under the proposal; and (2) an amount determined
using the methodology provided under the Medicare Direct-Costs
Medical Education Account for consortia payments. Aggregate total
payments to qualifying consortia could not exceed the sum of the
aggregate total amount that would have been paid to the teaching
hospitals of the consortia, and an amount equal to 1 percent of the
amount in the Medicare Direct-Costs Medical Education Account.

The Secretary would be required to collect data to determine
whether the estimates of Medicare’s payments for the costs of IME
and GME in each fiscal year were substantially accurate, and make
corrective adjustments in subsequent transfers to the Trust Fund
and payments to teaching hospitals.

Reason for change
Teaching hospitals have to meet multiple missions including pa-

tient service (tertiary and specialty services and services for the
low income persons who may be more expensive to treat due to spe-
cial needs), medical training, and research. Changes occurring in
health care delivery and financing both in Medicare and the pri-
vate sector have raised serious questions concerning the ability of
many major teaching hospitals to survive financially while meeting
these multiple missions. In the communities where teaching hos-
pitals are located and in the health care market more broadly, the
survival of these institutions is in question because the institutions
face competition from other hospitals or providers and health care
systems that do not share the same multiple missions of teaching
hospitals. There is a significant public interest in maintaining the
many contributions that teaching hospitals make to the commu-
nities in which they are located and the nation as a whole. These
institutions, however, have often not been operated efficiently in
the past, and Medicare has in recent years carried a disproportion-
ate share of the costs of these hospitals considering Medicare’s
share of overall patient service costs.

Effective date
The provision would be effective upon enactment.

PART 2. AMENDMENTS TO MEDICARE PROGRAM

Sec. 15411. Transfers to teaching hospital and graduate medical
education fund

Present law
No provision.

Explanation of the provision
The proposal would amend Medicare law by adding a new sub-

section (j) at the end of section 1886 of the SSA, under which the
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Secretary would, beginning in FY1997 transfer amounts to the
Teaching Hospital and Graduate Medical Education Trust Fund.
Amounts transferred to the Indirect-Costs Medical Education Ac-
count would be from the Medicare Part A trust fund on the basis
of an estimate of the nationwide total of the amount that would
have been paid to hospitals under Medicare’s IME payment. The
Secretary would also be required to transfer from Medicare Part A
and B Trust Funds into the Medicare Direct-Costs Medical Edu-
cation Account the amount estimated to be spent for teaching hos-
pitals and consortium under Medicare’s direct GME payment.

Reason for change
The formation of the new trust fund for teaching hospitals and

graduate medical education requires the transfer of funds from
Medicare trust funds.

Effective date
The provision would be effective upon enactment.

Sec. 15412. Modification in payment policies regarding graduate
medical education

Present law
Medicare makes additional payments to teaching hospitals under

PPS for the indirect costs attributable to approved medical edu-
cation programs. These indirect costs may be due to a variety of
factors, including the extra demands placed on the hospital staff as
a result of the teaching activity or additional tests and procedures
that may be ordered by residents. Congressional reports on the
PPS authorizing legislation indicated that the indirect medical edu-
cation payments are also to account for factors not necessarily re-
lated to medical education which may increase costs in teaching
hospitals, such as more severely ill patients, increased use of diag-
nostic testing, and higher staff-to-patient ratios.

The additional payment to a hospital is based on a formula that
provides an increase of approximately 7.7 percent in the Federal
portion of the DRG payment, for each 0.1 percent increase in the
hospital’s intern and resident-to-bed ratio on a curvilinear basis
(i.e., the increase in the payment is less than proportional to the
increase in the ratio of interns and residents to beds).

The direct costs of approved graduate medical education (GME)
programs (such as the salaries of residents and faculty, and other
education costs for residents, nurses, and allied health profes-
sionals trained in provider-operated programs) are excluded from
PPS and are paid on the basis of a formula that reflects Medicare’s
share of each hospital’s per resident costs. Medicare’s payment to
each hospital equals the hospital’s costs per full-time-equivalent
(FTE) resident, times the weighted average number of FTE resi-
dents, times the percentage of inpatient days attributable to Medi-
care Part A beneficiaries. Each hospital’s per FTE resident amount
is calculated using data from the hospital’s cost reporting period
that began in FY1984, increased by 1 percent for hospital cost re-
porting periods beginning July 1, 1995, and updated in subsequent
cost reporting periods by the change in the CPI. OBRA 93 provided
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that the per resident amount would not be updated by the CPI for
costs reporting periods during FY1994 and FY1995, except for pri-
mary care residents in obstetrics and gynecology. The number of
FTE residents is weighted at 100 percent for residents in their ini-
tial residency period (i.e., the number of years of formal training
necessary to satisfy specialty requirements for board eligibility).
Residents in preventive care or geriatrics are allowed a period of
up to 2 additional years that is not counted as part of the initial
residency training period. For residents not in their initial resi-
dency period, the weighing factor is 50 percent. On or after July
1, 1996, residents who are foreign medical graduates can only be
counted as FTE residents if they have passed designated examina-
tions.

Explanation of the provision
The proposal would reduce the IME payment amount under Med-

icare by changing the current formula multiplier to 1.48, resulting
in a 6.0 percent aggregate payment adjustment for FY1996–
FY1998. A further reduction in the multiplier would begin in
FY1999 and for each subsequent fiscal year, for a 5.6 percent ag-
gregate payment adjustment, for every 10 percent increase in
teaching intensity measured by the ratio of interns and residents
per bed, and the number of discharges expected under PPS.

The GME formula would be modified to limit the number of resi-
dents that could be counted by a teaching hospital. The total num-
ber of full-time-equivalent (FTE) residents in an approved resi-
dency program would be limited to the total number of residents
at a hospital as of August 1, 1995, for cost reporting periods begin-
ning on or after October 1, 1995, and on or before September 30,
2002. For hospital cost reporting periods beginning on or after Oc-
tober 1, 1997, the weighing factor for a resident in the initial resi-
dency period would be 1.0 FTEs, and the weighing factor for a resi-
dent who had completed the initial residency period would be 0.0
FTEs. For cost reporting periods beginning during FY1996, the
FTE amount paid for medical residents who are not citizens or na-
tionals of the United States (or citizens of Canada) would be re-
duced and ultimately eliminated by lowering the FTE weight that
a hospital would be allowed to count for GME payments to: 0.75
in FY1996; 0.50 in FY1997; 0.25 in FY1998; and for cost reporting
periods beginning during FY1999 or any subsequent fiscal year,
zero.

Reason for change
The PROPAC in its March 1, 1995 report recommended ‘‘the in-

direct medical education adjustment should be reduced.’’ PROPAC
recommended immediate reductions in the Medicare IME adjust-
ment, and said it should ultimately be reduced by 40% from cur-
rent levels. However, PROPAC also recommended that ‘‘changes in
the IME adjustment should be considered in the context of its
interactions and its effects on PPS payments, as well as hospitals’
overall financial status.’’

The number of graduates of U.S. medical schools filling residency
positions in teaching hospitals has remained approximately con-
stant, while the total number of residencies have grown in recent
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years. Since 1988 most of this growth in filled residencies is attrib-
utable to foreign medical school graduates filling hospital residency
positions in this country. Over 60 percent of the growth in the
number of residents can be attributed to increases in the number
of foreign medical graduates. As a result, between 1988 and 1993,
the number of foreign medical school graduates grew from 14 per-
cent of the total number of residents to 23 percent. The number of
residency positions is now nearly 40 percent greater than the num-
ber of slots filled by graduates from American medical schools. Ex-
pert testimony has questioned the need for the current number of
residency positions, and raised concerns about the recent and rapid
growth in residency slots primarily filled by graduates of foreign
medical schools. Expert testimony has also raised concerns regard-
ing Medicare funding of residency positions in excess of first board
certification or five years of training.

Effective date
The effective date for these provisions, unless otherwise specified

would apply to hospital cost reporting periods beginning on or after
October 1, 1995.

PART 3. REFORM OF FEDERAL POLICIES REGARDING TEACHING
HOSPITALS AND GRADUATE MEDICAL EDUCATION

Sec. 15421. Establishment of advisory panel for recommending poli-
cies regarding teaching hospitals and graduate medical edu-
cation

Present law
No provision.

Explanation of the provision
The bill would require the Chair of the Medicare Payment Re-

view Commission to establish an advisory panel on reform in the
financing of teaching hospitals and graduate medical education.
The advisory panel would be required to study and make rec-
ommendations on reforming Federal policies regarding teaching
hospitals and the financing of graduate medical education. The rec-
ommendations of the panel would include the following: (1) the fi-
nancing of graduate medical education, including consideration of
alternative broad-based sources of funding; (2) the financing of
teaching hospitals, including consideration of the competitive dif-
ficulties such hospitals face; (3) the methodology for making pay-
ments and the selection of entities to receive the payments; (4) Fed-
eral policies regarding international medical graduates; (5) the de-
pendence of schools of medicine on service generated income; (6)
the effects of the amendments made by the Omnibus Budget Rec-
onciliation Act of 1995; (7) the feasibility and desirability of reduc-
ing payments for graduate medical education for high-cost resi-
dency programs under Medicare; and (8) whether and to what ex-
tent the needs of the U.S. regarding the supply of physicians would
change during the 10-year period beginning on October 1, 1995,
and whether and to what extent any such changes would have sig-
nificant financial effects on teaching hospitals.
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The Committee emphasizes that the panel should particularly
address the effects of this legislation on hospitals that serve signifi-
cant numbers of low income patients.

The advisory panel would be composed of 19 members with ex-
pertise on matters related to graduate medical education. The advi-
sory panel would be required to provide Congress with a first in-
terim report (not later than one year after enactment), a second in-
terim report (not later than 2 years after enactment), and final re-
port (not later than 3 years after enactment). The advisory panel
would terminate 180 days after the date on which the final report
was submitted to Congress. The bill would authorize appropria-
tions of such sums as may be necessary for each of the fiscal years
1996 through 2000.

Reason for change
The Committee recognizes that the measures undertaken to re-

form the methods used to reimburse teaching hospitals and grad-
uate medical education are only initial steps. The Advisory Panel
is necessary to assess the effect of this legislation and to develop
recommendations for longer term solutions to financing of the mis-
sions of teaching hospitals and graduate medical education.

Effective date
The provision would be effective upon enactment.

SUBTITLE F—PROVISIONS RELATING TO MEDICARE PART A

PART 1. HOSPITALS

Sec. 15501. Reductions in inflation updates for PPS hospitals

Present law
Hospitals are paid on the basis of a prospectively fixed payment

rate for costs associated with each discharge. Each hospital’s basic
payment rate is based on a national standardized payment amount,
which is higher for hospitals in large urban areas than for other
hospitals. Each standardized payment amount is adjusted by a
wage index. Payment also depends on the relative cost of the case,
based on the DRG to which the discharge is assigned. Additional
payments are made for: extraordinary costs (outliers); indirect costs
of medical education; and for hospitals serving a disproportionate
share of low-income patients. Other exceptions and adjustments
are made.

PPS payment rates are annually updated using an ‘‘update fac-
tor.’’ The annual update factor applied to increase the Federal base
payment amounts is determined, in part, by the projected increase
in the hospital market basket index, which measures the costs of
goods and services purchased by hospitals. Under the Omnibus
Budget Reconciliation Act of 1993 (OBRA 93), the PPS update fac-
tor for all PPS hospitals is equal to the percentage increase in the
market basket minus 2 percentage points.

Explanation of provision
The proposal sets the update factor for FY1996 the market bas-

ket index (MBI) minus 2.5 percentage points for all hospitals in all
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areas, for FY1997–FY2002 at MBI minus 2.0 percentage points for
all hospitals in all areas, and for FY2003 and each subsequent fis-
cal year equal to the MBI for all hospitals in all areas.

Reason for change
In the past two years, competition in the private sector, together

with continuing payment constraints by the Medicare and Medicaid
programs, have led to a large decline in hospital cost growth. In the
past year, hospital costs per adjusted admission have increased al-
most 2 percentage points less than inflation. Because of previous
actions by the Congress, the increase in payments under the Medi-
care prospective payment system in the last four years has been
greater than the increase in hospital costs. Consequently, hospitals
on average now have a positive margin on Medicare patients.
Given these trends in cost growth, the updates stipulated in this
provision should allow hospitals to continue earning positive mar-
gins, on average, for Medicare patients through 2002.

Effective date
The provision would be effective upon enactment.

Sec. 15502. Reductions in disproportionate share payment adjust-
ments

Present law
Under PPS, an adjustment is made to the payment to hospitals

that serve a disproportionate share of low-income patients. The
DSH adjustment is intended to compensate hospitals that treat
large proportions of low-income patients. The factors considered in
determining whether a hospital qualifies for a DSH payment ad-
justment include the number of beds, the number of patient days,
and the hospital’s location. A hospital’s disproportionate patient
percentage is the sum of (1) the total number of inpatient days at-
tributable to Federal Supplemental Security Income beneficiaries
divided by the total number of Medicare patient days, and (2) the
number of Medicaid patient days divided by total patient days, ex-
pressed as a percentage. A hospital is classified as a DSH under
any of the following circumstances:

(1) If its disproportionate patient percentage equals or ex-
ceeds:

(a) 15 percent for an urban hospital with 100 or more
beds, or a rural hospital with 500 or more beds (the latter
is set by regulation);

(b) 30 percent for a rural hospital with more than 100
beds and fewer than 500 beds or is classified as a sole com-
munity hospital;

(c) 40 percent for an urban hospital with fewer than 100
beds; or

(d) 45 percent for a rural hospital with 100 or fewer
beds, or

(2) if it is located in an urban area, has 100 or more beds,
and can demonstrate that, during its cost reporting period,
more than 30 percent of its net inpatient care revenues are de-
rived from State and local government payments for care fur-
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nished to indigent payments. (This provision is intended to
help hospitals in States that fund care for low-income patients
through direct grants rather than expanded Medicaid pro-
grams.)

For a hospital qualifying on the basis of (1)(a) above, if its dis-
proportionate patient percentage is greater than 20.2 percent, the
applicable PPS payment adjustment factor is 5.88 percent plus .825
percent of the difference between 20.2 percent and the hospital’s
disproportionate patient percentage. If the hospital’s disproportion-
ate patient percentage is less than 20.2 percent, the applicable pay-
ment adjustment factor is equal to: 2.5 percent plus 65 percent of
the difference between 15 percent and the hospital’s disproportion-
ate patient percentage. If the hospital qualifies as a DSH on the
basis of (1)(b), the payment adjustment factor is determined as fol-
lows:

(a) if the hospital is classified as a rural referral center, the
payment adjustment factor is 4 percent plus 60 percent of the
difference between the hospital’s disproportionate patient per-
centage and 30 percent;

(b) if the hospital is a SCH, the adjustment factor is 10 per-
cent;

(c) if the hospital is classified as both a rural referral center
and a SCH, the adjustment factor is the greater of 10 percent
or 4 percent plus 60 percent of the difference between the hos-
pital’s disproportionate patient percentage and 30 percent; and

(d) if the hospital is not classified as either a SCH or a rural
referral center, the payment adjustment factor is 4 percent.

If the hospital qualifies on the basis of (1)(c), the adjustment factor
is equal to 5 percent. If the hospital qualifies on the basis of (1)(d),
the adjustment factor is 4 percent. If the hospital qualifies on the
basis of (2) above, the payment adjustment factor is 35 percent.

Explanation of provision
The proposal would reduce the DSH payment by 20 percent for

discharges occurring on or after October 1, 1995, and on or before
September 30, 1996; 25 percent for discharges occurring on or after
October 1, 1996, and on or before September 30, 1997; and 30 per-
cent for discharges occurring on or after October 1, 1997.

Reason for change
Current levels of disproportionate share payment adjustments

are based on a significant increase in these payments made in 1989
and 1990 legislation. The payment reductions included here bring
payments to the same percentage of total prospective payment sys-
tem payments that were in place in the early 1990s. It is expected
that hospitals receiving disproportionate share payments will, on
average, continue to receive prospective payment system margins
that are well above overall hospital averages for those institutions
that do not receive the adjustment, even with reduced payment lev-
els.

Effective date
The provision would be effective upon enactment.
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Sec. 15503. Payments for capital-related costs for inpatient hospital
services

Present law
In FY 1992, Medicare began phasing in prospectively-determined

per case rates for capital-related costs. During the 10-year transi-
tion to a single capital rate, payments will reflect both hospital-spe-
cific costs and a single Federal capital payment rate. During the
transition, hospitals are paid according to either a fully prospective
method or a ‘‘hold harmless’’ method of payment.

Capital payment rates are updated annually. For the first 5
years of the transition to prospectively determined per-case rates,
historical cost increases were used to increase the Federal and hos-
pital-specific rates. Under a budget neutrality requirement, per
case capital rates were adjusted in the first 5 years of the transi-
tion so that total payments equalled 90 percent of estimated Medi-
care-allowed capital costs. In fiscal year 1996, the budget neutrality
requirement will be lifted. In addition, the cost-based updates will
be replaced by an ‘‘update framework’’ (developed by HCFA and
proposed in the June 2, 1995 Federal Register), which will deter-
mine payment rate growth. This analytical framework is to take
into account changes in the price of capital and appropriate
changes in capital requirements resulting from development of new
technologies and other factors.

Capital costs for PPS exempt hospitals are reimbursed on a rea-
sonable cost basis.

Medicare’s capital-related costs include local property taxes and
property ‘‘fees’’ paid by nonprofit hospitals. The hospital-specific
component of capital payments is based on a hospital’s spending in
a base year (generally 1990). Hospitals that have changed from
nonprofit or public to proprietary may become subject to property
taxes not included in their base. This may also occur as a result
of changes in State or local law.

Explanation of provision
The proposal would reduce aggregate payments for PPS and

PPS-exempt capital payments by 15 percent of the allowable
amount for FY1996 through FY2002. The capital payment reduc-
tion would not apply to payments for sole community hospitals or
rural primary care hospitals (defined in the bill).

The proposal would provide an adjustment for the amount of cap-
ital-related tax costs for eligible hospitals for discharges occurring
after September 30, 1995. Eligible hospitals would be facilities that
may otherwise receive capital payments, are not public hospitals,
and incur capital-related tax costs for the fiscal year.

The proposal would also amend the exceptions process under
PPS for certain capital projects as follows: (1) urban hospitals with
100 beds would be eligible without regard to its DSH patient per-
centage or whether it qualifies for capital additional payments
amounts; (2) the minimum payment level for qualifying hospitals
would be 85 percent; (3) hospitals would be considered to meet the
requirement that it completed a project involved no later than the
end of the hospital’s last cost reporting period beginning after Octo-
ber 1, 2001, if (i) the hospital obtained a certificate of need for the
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project approved by the State or a local planning authority, and (ii)
by September 1, 1995, the hospital had expended on the project at
least $750,000 or 10 percent of the estimated cost of the project;
and (4) the amount of the exception payment made would not be
reduced by any offsetting amounts.

Reason for change
Payments for capital costs were over estimated in setting the

capital payment rates in 1992. Under a budget neutrality require-
ment, per case capital rates were adjusted in the first 5 years of
the transition so that total payments equalled 90 percent of esti-
mated Medicare-allowed capital costs. The 90 percent provision
ends in 1996, so despite the overestimates, current law would go
back to 100 percent payment of what would have been paid under
cost-based reimbursement.

Effective date
The provision would be effective upon enactment.

Sec. 15504. Reduction in adjustment for indirect medical education
See Subtitle E above.

Sec. 15505. Treatment of PPS-exempt hospitals

Present law
Under Medicare, five types of specialty hospitals (psychiatric, re-

habilitation, long-term care, children’s and cancer) and two types
of distinct-part units in general hospitals (psychiatric and rehabili-
tation) are exempt from PPS. They are subject to the payment limi-
tations and incentives established in the Tax Equity and Fiscal Re-
sponsibility Act of 1982 (TEFRA). Each provider is paid on the
basis of reasonable cost subject to a rate of increase ceiling on inpa-
tient operating costs. The ceiling is based on a target amount per
discharge. The target amount for a cost reporting period is equal
to the hospital’s allowable inpatient operating costs (excluding cap-
ital and medical education costs) per discharge in a base year in-
creased by applicable update factors for subsequent years. This
amount is then multiplied by Medicare discharges, to yield the ceil-
ing or upper limit on operating costs.

OBRA 93 provided that the applicable rate of increase percent-
age, or update, would be equal to the MBI minus 1.0 percent for
FY1994–1997.

Explanation of the provision
The proposal would extend the target amount updates through

FY2002.
The proposal would also provide for rebasing the target amount

for certain long-term care hospitals for discharges occurring on or
after October 1, 1995.

The proposal would also apply to long-term care units of hos-
pitals not treated as PPS hospitals for discharges occurring on or
after September 30, 1995. The provision is intended to prevent the
Secretary from applying the amendments to 42 CFR Section
412.23(c)(3) adopted by the Secretary on September 1, 1995 to a
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hospital which was classified as a long term care hospital for the
cost reporting period ending on or before September 30, 1995.
Nothing contained in this provision shall affect the applicability of
42 U.S.C. Section 1886(d)(1)(B)(iv) which requires that long term
care hospitals must maintain an average length of stay of greater
than twenty-five days, to a hospital which was classified as a long
term care hospital for cost reporting period ending on or before
September 30, 1995. To determine how to best treat such distinct
units of hospitals for purposes of Medicare’s prospective payment
system, the Committee asked the Medicare Payment Review Com-
mission to make recommendations for any necessary revisions to
current payment methods.

The proposal would also require that the Secretary submit to
Congress, by not later than June 1, 1996, a report on the advisabil-
ity and feasibility of providing for payment based on a prospective
payment system for inpatient services of rehabilitation hospitals
and units under Medicare.

Reason for change
Under current law, concerns have been raised about the ade-

quacy of Medicare payments for these hospitals, so the Committee
required the Secretary and Medicare Payment Review Commission
to review these methods and make recommendations.

Effective date
The provision would be effective upon enactment.

Sec. 15506. Reduction in payments to hospitals for Enrollees’ bad
debts

Present law
Certain hospital and other provider bad debts are reimbursed by

Medicare on an allowable cost basis. To be qualified for reimburse-
ment, the debt must be related to covered services and derived
from deductible and coinsurance amounts left unpaid by Medicare
beneficiaries. The provider must be able to establish that reason-
able collection efforts were made and that sound business judge-
ment established that there was no likelihood of recovery at any
time in the future.

Explanation of provision
The proposal would reduce bad debt payments to providers by 75

percent for cost reporting periods beginning during FY1996; 60 per-
cent for cost reporting periods beginning during FY1997; and 50
percent for subsequent cost reporting periods. The reductions in
bad debt payments would not apply if the debt is attributable to
uncollectible deductible and coinsurance payments owed by individ-
uals enrolled in a State plan under Medicaid or under the new
MediGrant program. To avoid any unintended consequences from
this provision, the Committee intends that the Medicare Payment
Review Commission will conduct a study of payments under the
Medicare program for hospital bad debt. The study will analyze
historic trends in such payments and identify hospitals that incur
bad debt at significantly higher levels than other similar hospitals.
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Not later than one year after the date of the enactment of this Act,
the Commission will submit to Congress a report that includes rec-
ommendations for methods to reduce payment under the Medicare
program for hospital bad debt and to improve debt collection by
hospitals. The manner in which reductions in reimbursement are
implemented, beyond those specified in this Act for fiscal year
1996, will be based on recommendations of the Commission.

Reason for change
The payment of hospitals’ Medicare-related bad debt is a legacy

of hospital cost-based reimbursement. Under the current prospec-
tive payment system, bad debts should be considered a cost of
doing business.

Effective date
The provision would be effective upon enactment.

Sec. 15507. Permanent extension of hemophilia pass-through

Present law
Medicare makes additional payments for the costs of administer-

ing blood clotting factor to Medicare beneficiaries with hemophilia
admitted for hospital stays where the clotting factor was furnished
between June 19,1990 and September 30,1994.

Explanation of provision
The proposal would make the payment permanent.

Reason for change
Due to increases in the cost of clotting factor resulting from the

increase in AIDs, in 1989, the Congress changed the way Medicare
paid for inpatient costs of clotting factor by providing an add-on to
the PPS payment rates. This change was initially limited to 18
months and then subsequently extended through fiscal year 1994.
Information collected throughout this period justifies the separate
payment for clotting factor.

Effective date
The provision would be effective upon enactment.

Sec. 15508. Conforming amendment to certification of Christian
Science providers

Present law
Certain services furnished in a Christian Science sanatorium are

covered under Medicare Part A if the institution is operated or list-
ed and certified by the First Church of Christ, Scientists, Boston,
Mass. Such a sanatorium qualifies as both a hospital and as a
skilled nursing facility.

Explanation of provision
The proposal would expand coverage of Christian Science sanato-

rium to include facilities (both hospitals and skilled nursing facili-
ties) certified by the Commission for Accreditation of Christian
Science Nursing Organizations/Facilities, Inc.
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Reason for change
Currently, the First Church of Christ, Scientists cannot use its

new non-profit organization to certify its sanatoriums for Medicare
coverage.

Effective date
The provision would be effective upon enactment.

Sec. 15511. Sole Community Hospitals

Present law
Sole Community Hospitals (SCHs) are facilities located in geo-

graphically isolated areas and are the sole provider of inpatient,
acute cure hospital services in a geographic area based on distance,
travel time, severe weather conditions, and/or market share. SCHs
are paid the greater of what would be payable under PPS or a tar-
get amount comparable to that for PPS-exempt hospitals. Target
amounts for SCHs are updated by an ‘‘applicable percentage in-
crease’’ which is specified by statute and is generally pegged to the
hospital market basket index. OBRA 93 provided separate SCH up-
dates of MBI minus 2.2 percent for FY1995 and MBI minus 2.0
percent for FY1996. For FY1997 and thereafter, the update for
SCHs is the same as for all PPS hospitals.

Explanation of provision
The proposal would provide a target amount update of MBI

minus 1 percentage point for fiscal years 1996–2000; and for
FY2001 and each subsequent fiscal year, the applicable update
would be applied.

The bill would require the Medicare Payment Review Commis-
sion to conduct a study of the impact of the designation of hospitals
as SCHs on the delivery of health care services to individuals in
rural areas, and include an analysis of the characteristics of the
hospitals so designated. The Commission would be required to sub-
mit the report to Congress within 12 months after a majority of
Commission members are first appointed.

Reason for change
Medicare’s hospital payment policy has historically recognized

payment problems related to the unique role of sole community
hospitals and the Committee requested the Medicare Payment Re-
view Commission to study the impact of the designation of hos-
pitals as sole community providers on the delivery of health care
to rural communities.

Effective date
The provision would be effective upon enactment.

Sec. 15512. Clarification of Treatment of Essential Access Commu-
nity Hospital/Rural Primary Care Hospital (EACH/RPCH)

Present law
Under the EACH demonstration program up to 7 States may be

designated by the Secretary to receive grants to develop rural
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health networks consisting of essential access community hospitals
(EACHs) and rural primary care hospitals (RPCHs). Individual
hospitals may be designated as EACHs and RPCHs. In order to re-
ceive designation by a State as an RPCH, a facility must meet cer-
tain criteria, including a requirement that inpatient stays not ex-
ceed 72 hours.

Explanation of provision
The bill would allow EACHs to continue to receive payments

under Medicare equal to their reasonable costs, and RPCHs to con-
tinue to receive Medicare payments for their services, even in fiscal
years in which the program did not receive appropriations.

Reason for change
The funding for the EACH/RPCH demonstrations was included

as part of the recision package. Recognizing the merits of the
EACH and RPCH programs in providing services to their rural
communities, the Committee provided authorization for continued
Medicare reimbursement of the services they provide.

Effective date
The provision would be effective upon enactment.

Sec. 15513. Rural emergency access care hospitals (REACHs)

Present law
No provision.

Explanation of provision
The bill would provide for the establishment of a new category

of hospitals under Medicare to provide for medical screening exami-
nations and treatment for emergency medical conditions and active
labor for rural facilities that are in danger of closing due to low in-
patient utilization rates and operating losses and whose closing
would reduce access to emergency services. Such facilities would
have to meet specific requirements including those relating to ap-
propriate medical staffing, referral arrangements, and diagnostic
and laboratory services. Payment for outpatient services provided
by rural emergency access care hospitals would be determined ac-
cording to the same method used for rural primary care hospitals.
Services provided to individuals in REACHs would be provided
over a continuous period not to exceed 24 hours, except in cases
where the individual is unable to leave because of inclement weath-
er.

Reason for change
Rural communities in danger of losing their hospitals because

they lack the population base to maintain sufficient use rates to op-
erate profitably can also be in danger of losing their only source of
accessible emergency health care. These hospitals can be downsized
and still provide essential urgent and emergency services to local
communities.
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Effective date
The provision would be effective upon enactment.

Sec. 15514. Classification of rural referral centers

Present law
Referral centers are paid prospective payments based on the ap-

plicable urban payment amount rather than the rural payment
amount, as adjusted by the hospital’s area wage index. The applica-
ble amount is the ‘‘other urban’’ rate (i.e., the rate for urban areas
with 1 million or fewer people) for all referral centers except those
(if any) located in MSAs greater than 1 million. These centers are
defined as:

(1) rural hospitals having 275 or more beds;
(2) hospitals having at least 50 percent of their Medicare pa-

tients referred from other hospitals or from physicians not on
the hospital’s staff, at least 60 percent of their Medicare pa-
tients residing more than 25 miles from the hospital, and at
least 60 percent of the services furnished to Medicare bene-
ficiaries are furnished to those who live 25 miles or more from
the hospital; or

(3) rural hospitals meeting the following criteria for hospital
cost reporting periods beginning on or after October 1, 1985:
(a) a case mix index equal to or greater than the median case
mix for all urban hospital (the national standard), or the me-
dian case mix for urban hospitals located in the same census
region, excluding hospitals with approved teaching programs;
(b) a minimum of 5,000 discharges, the national discharge cri-
terion (3,000 in the case of osteopathic hospitals), or the me-
dian number of discharges in urban hospitals for the region in
which the hospital is located; and (c) at least one of the follow-
ing three criteria: more than 50 percent of the hospital’s medi-
cal staff are specialists, at least 60 percent of discharges are
for inpatients who reside more than 25 miles from the hospital,
or at least 40 percent of inpatients treated at the hospital have
been referred either from physicians not on the hospital’s staff
or from other hospitals.

OBRA 93 extended the classification through FY1994 for those
referral centers classified as of September 30, 1992.

Explanation of provision
The bill would prohibit the Medicare Geographic Classification

Review Board from denying a referral center’s request for reclassi-
fication on the basis of any comparison between the average hourly
wage of the hospital and the average hourly wage of hospitals in
the area in which it is located. Hospitals would be allowed to sub-
mit applications to the Board during the 30-day period beginning
on the date of enactment requesting a change in classification for
purposes of determining the area wage index applicable to the hos-
pital for FY1997, if the hospital would be eligible for such change
except for its failure to meet the deadline for applications.

The bill would, beginning in FY1996, extend the referral center
classification for any hospital classified as a referral center for
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FY1994, and such hospitals would continue to be classified as a re-
ferral center for each subsequent fiscal year.

Reason for change
Rural referral centers have difficulty meeting the hospital wage

ratio that the Medicare Geographic Classification Review Board re-
quires to qualify for reclassifying their wage adjustments. More-
over, because of changes in Medicare administrative policies, some
rural referral centers have lost their opportunity to apply for re-
classification. Lastly, some rural referral centers lost their designa-
tion because they no longer satisfied the original referral center cri-
teria, though the new criteria has never been validated as re-
quested by the Congress.

Effective date
The provision would be effective upon enactment.

Sec. 15515. Floor on area wage index

Present law
As part of the methodology for determining prospective payments

to hospitals under PPS, the Secretary is required to adjust a por-
tion of the standardized amounts for area differences in hospital
wage levels by a factor reflecting the relative hospital wage level
in the geographic area of the hospital compared to the national av-
erage hospital wage level.

Explanation of provision
For discharges occurring on or after October 1, 1995, the area

wage index applicable for any hospital which was not located in a
rural area could not be less than the average of the area wage indi-
ces applicable to hospitals located in rural areas in the State in
which the hospital was located. The Secretary would be required to
make any adjustments in the wage index in a budget neutral man-
ner.

Reason for change
An anomaly that exists with the way area wage indexes are ap-

plied has resulted in some urban hospitals being paid less than the
average rural hospital in their states.

Effective date
The provision would be effective upon enactment.

PART 2. PAYMENTS TO SKILLED NURSING FACILITIES (SNFS)

Sec. 15521. Payments for routine service costs

Present law
SNFs are generally reimbursed on the basis of reasonable costs,

subject to limits that are applied to per diem routine service costs
(nursing, room and board, administrative, and other overhead).
Non-routine, or ancillary services (such as therapy and certain
equipment), and capital-related costs are excluded from the cost
limits and are generally paid on the basis of reasonable costs.
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Separate per diem limits for routine service costs are established
for freestanding and hospital-based SNFs by urban or rural area.
Freestanding SNF cost limits are set at 112 percent of the average
per diem labor-related and nonlabor-related costs. Hospital-based
SNF limits are set at the limit for freestanding SNFs, plus 50 per-
cent of the difference between the freestanding limits and 112 per-
cent of the average per diem routine services costs of hospital-
based SNFs. The limits are adjusted by the hospital wage index to
reflect differences in wage levels. The law authorizes the Secretary
to allow for exceptions to the limits, based on case mix or cir-
cumstances beyond the control of the facility. The Secretary is re-
quired to rebase cost limits every 2 years, i.e. to develop cost limits
using the latest available SNF cost report data every 2 years. In
the interim the Secretary applies an SNF market basket developed
by the HCFA to reflect changes in the price of goods and services
purchased by SNFs.

SNFs providing less than 1,500 days of care per year to Medicare
patients in the preceding year have the option of being paid a pro-
spective payment rate set at 105 percent of the regional mean for
all SNFs in the region. The rate covers routine and capital-related
costs (and not ancillary services) and is calculated separately for
urban and rural areas, adjusted to reflect differences in wage lev-
els. Prospective rates cannot exceed the routine service cost limit
that would be applicable to the facility, adjusted to take into ac-
count average capital-related costs with respect to the type and lo-
cation of the facility. For low-volume SNFs, the Secretary is re-
quired to establish, on an annual basis, prospective payments that
reflect current SNF costs using the most recent data available from
SNF cost reports. For SNFs receiving prospectively determined
payment rates, the Secretary may pay for ancillary services on a
reasonable charge basis, rather than on a cost basis, if the Sec-
retary determines that a reasonable charge basis provides an equi-
table level of payment and eases the SNF’s reporting burden.

Explanation of provision
For cost reporting periods beginning in FY 1997, the Secretary

would be required to redefine routine service costs that would be
subject to the routine cost limits. These would include all items
used in the current definition—nursing, room and board, adminis-
trative, and other overhead—and, in addition, all ancillary services
(including supplies and equipment), with the exception of non-rou-
tine services listed below.

Reason for change
Frequently used items such as surgical dressings and inconti-

nence supplies are not included in the room rates, as they are with
hospitals, and these items have sometimes been overbilled or over-
supplied.

Effective date
The provision would be effective beginning in FY 1997.
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Sec. 15522. Incentives for cost effective management of covered non-
routine services

Present law
Currently non-routine ancillary services are generally paid on

the basis of reasonable costs and are not subject to limits.

Explanation of provision
For cost reporting periods beginning in FY 1997, new payment

limits would be established for non-routine services provided to
beneficiaries eligible for and receiving SNF care under Part A. For
these purposes, non-routine services would be defined to include
therapy services (physical and occupational therapy, speech lan-
guage pathology, and respiratory therapy); prescription drugs; com-
plex medical equipment; intravenous therapy and solutions (includ-
ing enteral and parenteral nutrients, supplies, and equipment); ra-
diation therapy; and diagnostic services, including laboratory, pul-
monary, and radiology services (including tomography and imaging
services).

The non-routine limit for a stay would be the sum of the follow-
ing two amounts: 50 percent would be the facility-specific amount
for these services; and 50 percent would represent the national av-
erage amount paid for these services for all SNF stays. The facility-
specific amount would be calculated by summing (1) the average
amount of payments made to a facility under Part A for non-rou-
tine services during a stay and (2) the Secretary’s best estimate of
the average amount of payments made under Part B for non-rou-
tine services furnished to all residents provided SNF care under
Part A.

In establishing base year payments for the new limits, the Sec-
retary would be required to use cost reporting periods ending Sep-
tember 30, 1994. These base year payments would be updated to
FY 1997 by the SNF market basket. In subsequent years, per stay
limits would be updated by the SNF market basket minus 2 per-
centage points. National average payments used for determining a
facility’s per stay limit would be calculated separately for free-
standing and hospital-based SNFs.

Separate per stay limits would apply to residents of SNFs who
require intensive nursing or therapy services. The Secretary, after
consulting with the Medicare Payment Review Commission and
SNF experts, would be required to develop and publish this sepa-
rate limit by June 30, 1996, and would be required to ensure its
budget neutrality. In developing the high acuity per stay limit re-
quired in this legislation, the Secretary shall consider the use of
performance measures, such as length of stay and discharge rates,
to assure the delivery of medically necessary high intensity services
to patients.

The Secretary would also be required to rebase facility-specific
amounts for cost reporting periods beginning October 1, 1999, and
every 2 years thereafter. An SNF stay would be defined by the
number of continuous days a beneficiary spent in the facility dur-
ing a covered spell of illness.

An aggregate payment limit for non-routine services would also
be determined annually for each SNF. This would be calculated by
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multiplying the number of SNF stays for which payments for these
services were made times the blended payment limit. This amount
would be compared to actual interim payments made to the SNF
for these services; these payments would be based on the facility’s
reasonable costs of providing these services. If total payments for
the year were below the SNF’s payment limit, then the SNF would
be allowed to retain 50 percent of the difference, up to 5 percent
of the total amount paid to the facility for covered non-routine serv-
ices. In the event that total payments exceeded the SNF’s payment
limit, the Secretary would be required to reduce payments for new
stays in the next fiscal year at such times and in a manner the
Secretary considers appropriate.

SNFs would be required to bill Medicare for all services provided
to beneficiaries eligible for SNF care, regardless of whether the
service was provided by the facility, by others under arrangements
with the facility, or under any other contracting or consulting ar-
rangement. For beneficiaries residing in SNFs but not eligible for
Part A SNF benefits, the SNF would again be required to bill for
covered Part B services. SNFs would be required to maintain
records of all covered non-routine services furnished beneficiaries.

Currently, obtaining information from Medicare or a nursing
home on the services provided to a nursing home resident and the
costs of that resident’s care can be a difficult, sometimes nearly im-
possible task. There is no way for a beneficiary, a beneficiary’s
legal representative, or the executor of a beneficiary’s estate to rou-
tinely access such information. The Committee expects that by col-
lecting consolidated data on services provided to nursing home resi-
dents, Medicare can improve the information it provides to bene-
ficiaries, or their representatives, on the services provided and
prices paid during a nursing home stay. It is expected that the
Health Care Financing Administration will develop a system that
will routinely provide such information as part of the explanation
of Medicare benefits (EOMBs) or on the request of persons with a
right to such information. Moreover, the routine use of such infor-
mation by Medicare contractors should help the contractors prevent
billing abuses—such as billing excessively for rehabilitation ther-
apy services—that have been a recurring problem in nursing
homes.

The Secretary could provide for exceptions to the per stay limits,
so long as additional payments were budget neutral and did not ex-
ceed 5 percent of aggregate payments to all SNFs for covered non-
routine services. New SNFs not receiving payments for non-routine
services in the base year period of FY 1994 would be subject to the
national mean payment limit described above. Low-volume SNFs
receiving prospective payments would not be subject to the new
non-routine limits. Before furnishing a covered x-ray service to a
SNF beneficiary, SNFs would be required to consider the appro-
priateness of portable x-ray services, taking into account the cost
effectiveness of the service and the convenience to the resident.

Reason for change
Nursing home expenditures have increased over 35 percent per

year in recent years and non-routine services—which historically
have not been subject to cost limits—have been the major source
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of this growth. Moreover, skilled nursing homes have not always
monitored the services their patients are being provided. Because
skilled nursing home services can be reimbursed through either
Medicare part A or part B (depending on circumstances) and the
skilled nursing home or separate providers or suppliers can bill
Medicare for reimbursement, not even Medicare is in a position to
understand the services individual nursing home residents are re-
ceiving. To encourage nursing homes to better monitor their resi-
dents’ services and also to provide Medicare better data on nursing
home residents’ costs to assist the agency in setting future nursing
home payment rates, the Committee has required skilled nursing
homes to consolidate and submit bills for all services provided to
their residents.

Effective date
The provision would be effective upon enactment.

Sec. 15523. Payments for routine service costs

Present law
OBRA 93 required that there be no changes in SNF cost limits

(including no adjustments for changes in the wage index or updates
of data) for cost reporting periods beginning in FY 1994 and FY
1995, or in prospective payment amounts for low-volume SNFs dur-
ing these cost reporting periods. The Secretary was also required,
when granting or extending exceptions to cost limits, to limit any
exception to the amount that would have been granted if there
were no restriction on changes in cost limits. OBRA 93 also re-
pealed the requirement that additional payments be made to hos-
pital-based SNFs for costs attributable to excess overhead alloca-
tions, effective for cost reporting periods beginning on or after Octo-
ber 1, 1993. Payments to proprietary SNFs for return on equity
were also eliminated, effective for cost reporting periods beginning
on or after October 1, 1993.

Explanation of provision
Beginning in FY 1996, the proposal would permanently extend

the savings stream, but not the OBRA 93 freeze on SNF cost lim-
its, by not allowing for the inflation that occurred during the freeze
years. The Secretary would accomplish this by collecting new his-
torical cost data that would be used for rebasing SNF limits, and
for the period of the freeze, not applying the SNF market basket
that is used for inflating the cost limits. Low-volume SNFs receiv-
ing prospective payments would be subject to the permanent exten-
sion of the savings stream of the freeze.

Reimbursements for exceptions to routine cost limits in FY 1997
would be limited to aggregate payments made in FY 1996, adjusted
for increases in the SNF market basket. In future fiscal years, in-
creases in aggregate payments for exceptions to the limits would be
limited by percentage increases in the SNF market basket. The
Secretary would be required to provide exceptions only to those fa-
cilities that make annual applications for adjustments.
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Reason for change
The provision would otherwise expire.

Effective date
The provision would be effective upon enactment.

Sec. 15524. Reductions in payment for capital-related costs

Present law
Capital-related costs of SNFs are excluded from cost limits.

Explanation of provision
SNF capital costs would be reduced by 15 percent.

Reason for change
The treatment of SNFs is currently not consistent with hospitals.

Effective date
The provision would be effective upon enactment.

Sec. 15525. Treatment of items and services paid for under part B

Present law
Certain covered Part B services provided in SNFs are paid the

lesser of reasonable costs or charges.

Explanation of provision
For services billed at the lesser of costs or charges, reasonable

costs would be reduced by 5.8 percent from amounts currently rec-
ognized as reasonable for cost reporting periods occurring during
fiscal years 1996 through 2002.

Reason for change
The treatment of SNFs is not consistent with the treatment of

outpatient hospital services.

Effective date
The provision would be effective upon enactment.

Sec. 15526. Certification of facilities meeting revised nursing home
reform standards

Present law
OBRA 87 comprehensively revised Medicare and Medicaid re-

quirements for nursing homes participating in the programs. These
provisions, collectively referred to as nursing home reform law, are
virtually identical in Medicare and Medicaid statutes. They have
three major parts: (1) requirements that nursing homes must meet
in order to be certified to participate in Medicare and/or Medicaid,
including requirements about assessments of residents, available
services, nurse staffing, nurse aide training, and resident rights; (2)
provisions revising the survey and certification process that State
survey agencies must use for determining whether nursing homes
comply with the requirements for participation; and (3) provisions
that expand the range of sanctions and penalties that States and
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the Secretary of HHS may impose against nursing homes found to
be out of compliance with the requirements for participation.

The Committee on Commerce has reported legislation transform-
ing the Medicaid program into a new MediGrant program author-
ized under Title XXI of the SSA program. The new program would
replace the OBRA 87 nursing home reform provisions with more
general requirements for assuring quality care in nursing homes.

Explanation of provision
The proposal would require that SNFs participating in Medicare

either be State-certified or meet new federal requirements that
would replace OBRA 87 reforms. State-certified facilities would in-
clude facilities licensed or certified as a SNF by the State in which
it is located, or a facility which otherwise meets the requirements
for nursing facilities specified under the Medicaid or new
MediGrant authorities.

The Secretary would be required to establish and maintain
standards in the following areas for SNFs providing Medicare cov-
ered services: the treatment of resident medical records; policies,
procedures, and bylaws for operation; quality assurance systems;
resident assessment procedures, including care planning and out-
come evaluation; the assurance of a safe and adequate physical
plant for the facility; qualifications for staff sufficient to provide
adequate care; and utilization review.

Standards for SNFs would also be required to provide for the
protection and enforcement of resident rights, including rights to
exercise the individual’s rights as a resident of the facility and as
a citizen or resident of the U.S.; to receive notice of rights and serv-
ices; to be protected against the misuse of resident funds; to be pro-
vided privacy and confidentiality; to voice grievances; to examine
the results of State certification program inspections; to refuse to
perform services for the facility; to be provided privacy in commu-
nications and to receive mail; to have the facility provide imme-
diate access to any resident by any representative of the State’s
certification program, the resident’s individual physician, the State
long-term care ombudsman, and any person the resident has des-
ignated as a visitor; to retain and use personal property; to be free
from abuse, including verbal, sexual, physical and mental abuse,
corporal punishment, and involuntary seclusion; and to be provided
with prior written notice of a pending transfer or discharge.

Standards established by the Secretary for SNFs could take ef-
fect only after public notice and an opportunity for comment.

The Secretary would also be required to provide for the establish-
ment and operation of a program for the certification of SNFs that
meet specified standards as well as the decertification of those fa-
cilities that fail to meet the standards. The Secretary would be re-
quired to ensure public access (as defined by the Secretary) to the
certification program’s evaluations of participating facilities, includ-
ing compliance records and enforcement actions and other reports
regarding ownership, compliance histories, and services provided
by certified facilities. The Secretary would be required to audit ex-
penditures under the program, not less often than every 4 years,
through an entity designated by the Secretary and not affiliated
with the program.
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The Secretary would be required to impose certain sanctions
against SNFs not meeting minimum federal requirements regard-
less of state certification. If the Secretary determines that a cer-
tified facility no longer substantially meets the requirements for
participation and further determines that the facility’s deficiencies
immediately jeopardize the health and safety of residents, then the
Secretary would be required, at a minimum, to terminate the facili-
ty’s certification for participation. If the facility’s deficiencies do not
immediately jeopardize the health and safety of residents, the Sec-
retary could, in lieu of termination, provide lesser sanctions, in-
cluding denial of payment for persons admitted after a specified
date.

The Secretary could not impose sanctions until a facility has had
a reasonable opportunity to correct its deficiencies, following the
initial determination that it no longer substantially meets the re-
quirements for certification, and, has been given reasonable notice
and opportunity for a hearing. The Secretary’s decision to deny
payment for new admissions would be effective only after notice to
the public and the facility, as may be provided for by the Secretary.
Denial of payment for new admissions would end when the Sec-
retary finds that the facility is in substantial compliance (or is
making good faith efforts to achieve substantial compliance). Facili-
ties would, however, be required to be in compliance by the end of
the eleventh month following the month when the decision to deny
payments becomes effective. If facilities did not substantially meet
the requirements by that time, the Secretary would be required to
terminate their certification for participation.

Reason for change
The MediGrant program will transfer to the states principal re-

sponsibility for establishing and enforcing nursing home standards.

Effective date
The provision would be effective upon enactment.

Sec. 15527. Medical review process

Present law
No Provision.

Explanation of provision
The Secretary would be required to implement a medical review

process to examine the effects of the amendments of this part on
the quality of care received by Medicare beneficiaries, placing a
particular emphasis on the quality of non-routine covered services.

Reason for change
The changes adopted to the SNF reimbursement system can cre-

ate perverse incentives to under provide non-routine services. For
this reason, the Committee requires the Secretary to implement a
medical review process to assure that beneficiaries continue to re-
ceive appropriate levels of service.
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Effective date
The provision would be effective upon enactment.

Sec. 15528. Report by medicare payment review commission

Present law
The Prospective Payment Assessment Commission has been au-

thorized to review and make recommendations on prospective pay-
ment for SNF care.

Explanation of provision
The Medicare Payment Review Commission would be required to

report on Medicare’s method for paying for SNF care and would be
required to include in the report: (1) an analysis of the effect of the
new payment limits for non-routine services on payments for and
the quality of SNF services (2) an analysis of the advisability of de-
termining the amount of payment for covered non-routine services
on the basis of amounts paid for such services under Part B of the
program; (3) an analysis of the desirability of maintaining separate
limits for hospital-based and freestanding SNFs; (4) an analysis of
the quality of services furnished by SNFs; and (5) an analysis of
the adequacy of the process and standards used for exceptions to
routine cost limits.

Reason for change
The reforms in the SNF payment method under this legislation

represent a first step toward broader based reform, so further anal-
ysis is essential to assure the Committee’s objectives are met.

Effective date
The provision would be effective upon enactment.

Sec. 15529. Effective date

Explanation of provision
The provisions would be effective for services furnished during

cost reporting periods beginning on or after October 1, 1996.

SUBTITLE G—PROVISIONS RELATING TO MEDICARE PART B

PART 1. PAYMENT REFORMS

Sec. 15601. Payments for physicians services

Present law
Payments for physicians’ services are made on the basis of a fee

schedule. The fee schedule assigns relative values to services based
on the time, skill, and intensity it takes physicians to provide
them. The relative values are adjusted for geographic variations in
the costs of practicing medicine. The adjusted relative values are
converted into a dollar payment amount by a conversion factor.
There are three conversion factors: one for surgical services, one for
primary care services, and one for all other services. The 1995 con-
version factors are $39.45 for surgical services, $36.38 for primary
care services, and $34.62 for other services.
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Conversion factors are updated each year by a default formula.
The update equals inflation as measured by the Medicare Economic
Index (MEI), plus or minus the difference between actual physician
spending for the category of services in a base period compared to
the Medicare Volume Performance Standard (MVPS) for that cat-
egory for the period. (If spending was below the MVPS, the update
is larger than the MEI; if spending exceeded the MVPS, the update
is less than the MEI).

The MVPS is a goal for the rate of expenditure growth from one
fiscal year to the next. The calculation of the MVPS for a year is
based on estimates of several factors (changes in fees, enrollment,
volume and intensity, and laws and regulations). The MVPS de-
rived from the calculation is subject to a reduction which is known
as the performance standard factor. The performance standard fac-
tor is four percentage points for FY 1995 and subsequent years.

Explanation of provision
The provision would replace the MVPS with a sustainable

growth rate beginning for FY 1996. The provision would establish
the sustainable growth rate for FY 1996 based on: (i) changes in
the MEI, (ii) changes in Medicare enrollment (excluding Medicare
Plus and HMO enrollees), (iii) growth in the real gross domestic
product from FY 95 to FY 96 plus 2 percentage points; and (iv)
changes resulting from changes in law (determined without taking
into account changes in volume or intensity or changes resulting
from changes in the calculation of the conversion factor update).
For each subsequent fiscal year beginning in 1997, the sustainable
growth rate would equal the previous year’s rate, updated by the
same factors used to set the FY 96 rate.

The provision would provide for the establishment of a single
conversion factor, rather than three conversion factors, effective
January 1, 1996. It would set the factor for 1996 at $34.60 and
modify the calculation of the update beginning in 1997. The provi-
sion would specify that the update for a year would equal the MEI,
subject to an adjustment to match the cumulative sustainable
growth rate. Specifically, the update for a year would equal the
MEI, plus or minus the difference between the percentage increase
in actual physician spending for the 12-month period ending the
previous June compared to the allowable growth rate for the year.
The allowable growth rate would be based on the cumulative sus-
tainable growth rate from the base year 1995. If spending was
below the cumulative sustainable growth rate, the update would be
larger than the MEI; if spending exceeded the cumulative sustain-
able growth rate, the update would be less than the MEI. However,
the adjustment to the update would be limited to no more than
three percentage points larger than the MEI, and no more than
seven percentage points lower than the MEI.

The provision would require the Secretary to submit to Congress
by November 1 of each year, beginning in 1996, a report describing
the update in the conversion factor for the following year. The Med-
icare Review Commission would review the report and submit to
Congress by December 1 a report containing an analysis of the con-
version factor.
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Reason for change
The PPRC has raised serious concerns with the current system

for updating physicians’ fees. It has continually warned that flaws
in the default formulas prevent the MVPS process from working as
intended and in the 1995 Annual Report to Congress, the PPRC
also provided an overview of the potential negative consequences of
not changing the MVPS system.

Since 1990, the PPRC has recommended that the performance
standard formula be linked to projected growth of real gross domes-
tic product (GDP) per capita instead of a five-year historical trend
less an arbitrary deduction. Projected GDP growth is suggested be-
cause it represents the economy’s capacity to grow. This rec-
ommendation provides a more realistic and affordable goal that
links the budget targets to the economy as a whole. The PPRC has
also recommended that estimates of GDP growth be increased by
an additional 2 percentage points to allow for higher rates of
growth due to advancements in medical technologies.

In addition, the PPRC has strongly recommended moving to a
single performance standard and update. Currently, separate up-
dates and performance standards are set for each of the three cat-
egories of physicians’ services: primary care, surgical, and other
nonsurgical services. Because different updates are determined for
each of the separate categories, relative value units in different cat-
egories are not paid the same amount. As a result, relative value
units have become seriously distorted. This distortion violates the
basic principle underlying the resource-based relative value scale
(RBRVS), namely that each relative value unit should be worth the
same amount regardless of the patient or service to which it is at-
tached. Continuing to set three updates under the current default
formulas for 1996 would exacerbate the distortion of relative pay-
ments and penalize primary care services.

In addition to the PPRC recommendations, the Committee re-
ceived testimony from many physician groups supporting reform of
the process for updating physicians fees. Each of these groups sup-
port the move to a single conversion factor and a more predictable
rate of growth in payment for physicians’ services. Adoption of
these policies will eliminate the distortions that have resulted from
the use of three separate performance standards and place a great-
er emphasis on the use of primary care verses surgical services.

The reforms will provide for more sustainable and reasonable
growth which is not tied to past performance, but rather to more
predictable changes in the economy and the advancement in medi-
cal technologies. The reforms will also remove the current distor-
tions to the fee schedule by setting a single limit and update for
all services applied to a single conversion factor.

Effective date
The provision would establish a single conversion factor effective

January 1, 1996 and modify the calculation of the update beginning
in 1997.
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Sec. 15602. Elimination of formula-driven overpayment for certain
outpatient hospital services

Present law
Medicare payments for hospital outpatient ambulatory surgery,

radiology, and other diagnostic services equals the lesser of: (1) the
lower of a hospital’s reasonable costs or its customary charges, net
of deductible and coinsurance amounts, or (2) a blended amount
comprised of a cost portion and a charge portion, net of beneficiary
cost-sharing. The cost portion of the blend is based on the lower of
the hospital’s costs or charges, net of beneficiary cost sharing, and
the charge portion is based, in part, on ambulatory surgery center
payment rates, net of beneficiary coinsurance.

A hospital may bill a beneficiary for the coinsurance amount
owed for the outpatient service provided. The beneficiary coinsur-
ance is based on 20 percent of the hospital’s submitted charges for
the outpatient service, whereas Medicare usually pays based on the
blend of the hospital’s costs and the amount paid to ambulatory
surgery centers for the same service. This results in an anomaly
whereby the amount a beneficiary pays in coinsurance does not
equal 20 percent of the program’s payment and does not result in
a dollar-for-dollar decrease in Medicare program payments.

Explanation of provision
The provision would require that beneficiary coinsurance

amounts be deducted later in the reimbursement calculation for
hospital outpatient services, so that Medicare payments for covered
services would be lower. Medicare’s payment for hospital outpatient
services would equal the blended amount less any amount the hos-
pital may charge the beneficiary as coinsurance for services fur-
nished during portions of cost reporting periods occurring on or
after October 1, 1995.

Reason for change
Because of the anomaly in the formula for determining Medicare

payments for services provided in hospital outpatient departments,
the program does not recognize the reduction in payment associ-
ated with the actual amount of a beneficiary’s copayment.

Effective date
The amendments made by this section shall apply to services fur-

nished during portions of cost reporting periods occurring on or
after October 1, 1995.

Sec. 15603. Reduction in updates to payment amounts for durable
medical equipment (DME)

Present law
DME is reimbursed on the basis of a fee schedule. Items are clas-

sified into five groups for purposes of determining the fee schedules
and making payments: (1) inexpensive or other routinely purchased
equipment (defined as items costing less than $150 or which is pur-
chased at least 75 percent of the time); (2) items requiring frequent
and substantial servicing; (3) customized items; (4) oxygen and oxy-
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gen equipment; and (5) other items referred to as capped rental
items. In general, the fee schedules establish national payment
limits for DME. The national limits have floors and ceilings. The
floor is equal to 85 percent of the weighted median of local pay-
ment amounts and the ceiling is equal to 100 percent of the weight-
ed median of local payment amounts. Fee schedule amounts are
updated annually by the consumer price index for all urban con-
sumers, CPI–U. OBRA 93 changed the basis for the floors and ceil-
ing for the DME fee schedules from the weighted average to the
weighted median, effective January 1, 1994.

Prosthetics and orthotics are reimbursed on the basis of a fee
schedule. Items covered by this fee schedule include leg, arm, and
neck braces, artificial limbs and eyes, and items that replace all or
part of an internal body organ. The fee schedule establishes re-
gional payment limits for covered items. The regional limits have
floors and ceilings. The floor is equal to 90 percent of the weighted
average of local payment amounts and the ceiling is equal to 120
percent of the weighted average of local payment amounts. Fee
schedule amounts are updated annually by CPI–U. OBRA 93 elimi-
nated updates for prosthetics and orthotics for 1994 and 1995.

Explanation of provision
The provision would eliminate updates to the DME fee schedules

for the period 1996 through 2002. The provision would also reduce
in 1996 the national payment limit for oxygen and oxygen equip-
ment by 20 percent.

The update for prosthetics and orthotics would be limited to 1
percent for each of years 1996 through 2002.

The Committee directs the Secretary to conduct a study on the
extent to which telemarketing or other types of unsolicited ap-
proaches are used for the sale of durable medical equipment and
supplies. The Secretary is to determine whether these types of
marketing activities lead to increased instances of fraud and abuse.

Reason for change
In August 1995, the GAO released a report finding that despite

improvements in the payment for DME, unwarranted expenditures
persist.

Effective date
The amendments are effective upon enactment.

Sec. 15604. Reduction in updates to payment amounts for clinical
laboratory services

Present law
Medicare pays for clinical laboratory services on the basis of area

wide fee schedules which are periodically updated. There is no up-
date for 1994 and 1995. In addition, the law establishes a ceiling
on payment amounts. In 1995, this ceiling is set at 80 percent of
the median of all fee schedules for the test; in 1996 and subsequent
years the ceiling is set at 76 percent of the national median. No
beneficiary cost-sharing is required.
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Explanation of provision
The provision would provide for no update in the fee schedules

through 2002. In addition, the provision would lower the ceiling on
payment amounts to 65 percent of the median, effective January 1,
1997.

Reason for change
The provision would contribute toward slowing the rate of growth

in the Part B program.

Effective date
The amendment is effective upon enactment.

Sec. 15605. Extension of reductions in payments for costs of hospital
outpatient services

Present law
Hospitals receive payments for Medicare’s share of capital costs

associated with outpatient departments. OBRA 93 extended a 10
percent reduction in payments for the capital costs of outpatient
departments through FY 1998.

Certain hospital outpatient services are paid on the basis of rea-
sonable costs. OBRA 93 extended a 5.8 percent reduction for those
services paid on a cost-related basis through FY 1998.

Explanation of provision
The proposal would extend the 10 percent reduction in payments

for outpatient capital through FY 2002. The 5.8 percent reduction
for outpatient services paid on a cost basis would be extended
through FY 2002.

Reason for change
The provision would otherwise expire.

Effective date
The provision is effective upon enactment.

Sec. 15606. Freeze in payments for ambulatory surgical center serv-
ices

Present law
Medicare pays for ambulatory surgical center (ASC) services on

the basis of prospectively determined rates. These rates are up-
dated annually by CPI–U. OBRA 93 eliminated updates for ASCs
for FY 1994 and FY 1995.

Explanation of provision
The proposal would eliminate the inflation update for ASCs for

each of the fiscal years 1996 through 2002.

Reason for change
The provision would otherwise expire.
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Effective date
The provision is effective upon enactment.

Sec. 15607. Rural emergency access care hospitals.

Present law
See Subtitle F, Sec. 15513 above.

Explanation of provision
The provision would make conforming amendments to Part B.

Reason for change
See Subtitle F, Sec. 15513 above

Effective date
The provision is effective upon enactment.

PART 2. PART B PREMIUM

Sec. 15611. Extension of part B premium

Present law
When Medicare was established in 1965, the Part B monthly pre-

mium was set at a level to finance one-half of Part B program
costs. Beginning in 1974, however, Congress limited the percentage
increase in the premium to the same percentage by which Social
Security cash benefits were adjusted for changes in cost of living
(i.e. cost-of-living adjustments or COLAs). Under this formula, rev-
enues from premiums soon dropped from 50 percent to below 25
percent of program costs. This was because Part B program costs
increased much faster than inflation as measured by the Consumer
Price Index on which the Social Security COLA is based.

Since the early 1980s, Congress has regularly voted to set Part
B premiums at a level to cover 25 percent of program costs, in ef-
fect overriding the COLA limitation. The 25 percent provision first
became effective January 1, 1984. General revenues cover the re-
maining 75 percent of Part B program costs. Congress took this
general approach again in the Omnibus Budget Reconciliation Act
of 1990 (OBRA 90), but instead of leaving the calculations to the
Secretary, the law set specific premium amounts for each year,
1991–1995, based on estimates of the program’s costs. For 1995,
the Part B premium is set at $46.10 per month. Part B program
cost estimates have since proven to be too large, and the 1995 pre-
mium is now projected to cover approximately 31.5 percent of pro-
gram costs. Most recently, OBRA 93 extended the policy of setting
the Part B premium at a level to cover 25 percent of program costs
through 1998, leaving the calculations to the Secretary. Under cur-
rent law, the provision limiting the annual percentage increase to
the percentage increase in the social security COLA would again
apply, beginning in 1999.

Explanation of provision
The provision would permanently set the Part B premium at 31.5

percent of program costs, beginning in 1996.
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Reason for change
The Committee was committed to not changing Part B pre-

miums, or coinsurance levels from those in place in 1995. The Part
B premium would remain at the 1995 level. Over the last 15 years
the Congress has acted on numerous occasions to set the Part B
premium at a given level of program costs without allowing it to
return to annual increases in the premium based on the Social Se-
curity cost of living adjustment.

Effective date
The provision is effective upon enactment.

Sec. 15612. Income-related reduction in Medicare subsidy

Present law
Under current law, all beneficiaries, regardless of income pay the

same Part B premium which covers a portion of the costs for pro-
viding Part B benefits. Participation by eligible individuals in Part
B is voluntary, and individuals can elect not to enroll in the pro-
gram. Those who elect to enroll must pay the premium. The Part
B premium is not currently adjusted based on beneficiary affluence.
The primary method of collection for the premium is a direct de-
duction from beneficiaries’ social security benefits, railroad retire-
ment benefits, and civil service annuities. The premium constitutes
about 31.5% of Part B program costs, with the balance of the actu-
arial value of a given beneficiaries benefits being subsidized by
general revenues. All Part B premiums are dedicated to the SMI
trust fund.

Explanation of provision
Under the provision, individuals with incomes over $75,000 and

couples with incomes over $125,000 would be responsible for in-
creases in the Part B premium. The Federal subsidy would be
gradually phased out. Individuals with incomes at $100,000, cou-
ples (with one spouse enrolled in Part B) with incomes at $150,000,
and couples (with both spouses enrolled in Part B) with incomes at
$175,000 would be required to pay a premium equal to 100 percent
of Part B program costs. The provision would apply to monthly
Part B premiums beginning in 1996, which as under current law
is still voluntary on the part of the elderly.

The Secretary of Health and Human Services would be required
to make an initial determination of the amount of an individual’s
actual adjusted gross income (AGI) for a year. The determination
would be based on information supplied by the Secretary of the
Treasury. Not later than October 1 of the preceding year, the Sec-
retary would be required to notify each individual subject to an in-
creased premium. The notice would include the Secretary’s esti-
mate of the individual’s AGI for the year. The individual would
have a 30-day period (beginning with the date on which the notice
is provided) to provide information on the individual’s anticipated
AGI for the forthcoming year.

The Secretary would be required to make a premium adjustment
if he or she determined (based on information provided by the Sec-
retary of the Treasury) that actual AGI was different from the
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amount initially determined. The adjustment would be made to the
subsequent year’s premium to adjust for any overpayment or
underpayment in the previous year. The Secretary would be au-
thorized to make appropriate recovery efforts in the case of an indi-
vidual who owed an additional amount, but was not enrolled in
Part B in such subsequent year. The Secretary is also authorized,
in the case of a deceased individual, to make a payment to the sur-
viving spouse, or an individual’s estate, in the case of overpayment
to the program.

Reason for change
Concerns have been raised regarding the level of subsidy that af-

fluent Medicare beneficiaries are receiving under the current, vol-
untary Part B program, and the fact that young, less well-to-do
Americans are significantly subsidizing the Medicare costs for the
affluent.

Effective date
The provision would apply to monthly Part B premiums begin-

ning in 1996.

PART 3. ADMINISTRATION OF LABORATORY SERVICES

Sec. 15621. Administrative simplification

Present law
No provision.

Explanation of provision
The section would require the Secretary to adopt uniform cov-

erage, administration and payment policies for clinical diagnostic
laboratory tests within one year of enactment. The Secretary would
be required to select 15 carrier medical directors to develop rec-
ommendations to the Secretary for uniform coverage, administra-
tion, and payment policies. The directors would be representative
of geographic areas and have a varied range of interest in relevant
fields, including pathology and clinical laboratory practice. The di-
rectors would be required to consult with independent experts in
each major discipline of clinical laboratory medicine (including clin-
ical laboratory personnel, bioanalysts, pathologists, and practicing
physicians). The medical directors would also solicit comments from
others wishing to participate. The provision would provide that the
process would be conducted as negotiated rule-making as provided
under the Administrative Procedures Act.

The section would provide that the negotiated rule-making would
result in recommendations for uniform policies in the following
areas: (i) beneficiary information required to be submitted with
each claim; (ii) physicians’ obligations regarding documentation
and record keeping; (iii) procedures for filing claims and providing
remittances by electronic media; (iv) performance of post-payment
review of test claims; (v) documentation of medical necessity lim-
ited to instances where determined appropriate after identification
of aberrant utilization pattern through focused medical review; and
(vi) beneficiary responsibility for payment.
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The section would prohibit carriers and intermediaries from im-
plementing any new requirements for submission of claims retro-
active to January 1, 1995, during the period when the Secretary is
adopting uniform policies. Further, carriers would be prohibited
from issuing new coverage, administration, or payment policies un-
less they promote the goal of administrative simplification.

The provision would require medical directors to forward their
recommendations to the Secretary within six months of enactment.
The Secretary would provide for publication of recommendations
for public comment using negotiated rule-making. The Secretary
would publish final uniform policies which would become effective
180 days following publication. Following publication, the Secretary
would implement uniform documentation and processing policies.

The provision would permit any independent laboratory to select
one carrier for processing all of its claims for payment regardless
of where the laboratory, patient, or provider resides or conducts
business. The election would be made by the laboratory, and an
agreement between the carrier and the laboratory would be for-
warded to the Secretary. No laboratory would be required to select
a single carrier.

Reason for change
Concerns have been raised about the widely varying documenta-

tion required by Medicare carriers regarding claims for clinical lab-
oratory tests, and the resulting significant administrative costs as-
sociated with this documentation, particularly for laboratories
which send claims to multiple carriers.

Effective date
The provision is effective upon enactment.

PART 4. COVERAGE OF ANTI-NAUSEA DRUGS

Sec. 15631. Coverage of certain anti-nausea drugs under
chemotherapeutic regimen

Present law
Medicare Part B covers oral anti-cancer drugs that are pre-

scribed as anti-cancer chemotherapeutic agents providing they
have the same active ingredients and are used for the same indica-
tions as anti-cancer chemotherapeutic agents which would be cov-
ered if they were not self-administered and they were furnished in-
cident to a physician’s service as drugs and biologicals. In addition,
unlabeled uses for FDA approved drugs and biologicals used in an
anti-cancer chemotherapeutic regimen for a medically accepted in-
dication are also covered. These provisions apply only to the cov-
erage of anti-cancer chemotherapeutic agents used in the treatment
of cancer. It does not apply to oral drugs or biologicals used to treat
indications other than cancer, toxicity, or side effects such as nau-
sea or bone marrow depression.

Explanation of provision
The section would clarify Medicare coverage of oral anti-cancer

drugs to specify that coverage is also provided for oral-anti-emetic
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drugs given at the time that chemotherapy treatments are admin-
istered.

Reason for change
In certain cases, HCFA does not adopt new FDA approved phar-

maceuticals for coverage even when they meet all of the criteria
necessary under current law.

Effective date
The provision is effective upon enactment.

PART 5. COVERAGE OF CHIROPRACTIC SERVICES

Sec. 15641. Coverage of chiropractic services

Present law
Medicare recognizes chiropractors under the term physician if

the chiropractor is licensed as such by the State (or in a State
which does not license chiropractors as such, is legally authorized
to perform the services of a chiropractor in the jurisdiction in
which he performs such services), and who meet uniform minimum
standards promulgated by the Secretary, but only with respect to
treatment by means of manual manipulation of the spine (to cor-
rect a subluxation demonstrated by X-ray to exist) which he is le-
gally authorized to perform in the State or jurisdiction in which the
treatment is provided.

Explanation of provision
The section would clarify that chiropractors may order and refer

patients to other practitioners for the purpose of providing X-rays.

Reason for change
Under current law concerns have been raised regarding access to

chiropractic services because chiropractors have been unable to di-
rectly refer patients for X-rays. As a result chiropractors are se-
verely limited in their ability to treat patients because they have
no direct role in obtaining the x-ray which is required for the bene-
ficiary to qualify for certain chiropractic services.

Effective date
The provision is effective upon enactment.

SUBTITLE H—PROVISIONS RELATING TO MEDICARE PARTS A AND B

PART 1. HOME HEALTH SERVICES

Sec. 15701. Payment for home health services

Present law
In provisions contained in the Orphan Drug Act of 1993, OBRA

87 and OBRA 90, Congress required the Secretary to develop alter-
native methods for paying for home health care on a prospective
basis. In 1994, the Office of Research and Demonstration in the
HCFA completed a demonstration project that tested prospective
payment on a per visit basis. Preliminary analysis indicates that
the per visit prospective payment methodology had no effect on cost
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per visit or volume of visits. HCFA has just begun a second project,
referred to as Phase II, to test prospective payment on a per epi-
sode basis.

Explanation of provision
The proposal would establish a prospective payment system for

home health services. This system would be based on prospectively
determined per visit rates that are subject to per episode limits ap-
plied in the aggregate. The proposal would have the following spe-
cific components.

Beginning in FY 1997, the Secretary would be required to estab-
lish national average per visit rates for each of the home health
service disciplines covered under Medicare—skilled nursing care,
physical therapy, speech pathology, occupational therapy, medical
social services, and home health aide services. The per visit rates
would be based on amounts paid during cost reporting periods end-
ing June 30, 1994, updated by the home health market basket for
fiscal years 1995 through 1997. The home health market basket is
currently used to update cost limits. To reflect regional differences
in the costs of providing services, the labor-related portion of the
per visit rates would be adjusted by the hospital wage index. These
adjusted per visit rates would be the amounts that home health
care agencies would receive throughout the year for each of the
particular mix of visits provided to a given home health care bene-
ficiary.

Per visit rates would be subject to a per episode limit. The Sec-
retary would calculate separate per episode limits for each of 18
different case categories of home health care. These 18 categories
would be the same as those being used in HCFA’s Phase II dem-
onstration (or an alternative methodology developed by the Sec-
retary), and would serve as a substitute for a true case-mix adjust-
ment not yet available. The per episode limit for a category would
cover all care provided to a beneficiary during a period of 120 days.
No new episode of care would be recognized for reimbursement pur-
poses until after a beneficiary has been discharged for a period of
60 days.

The per episode limit would be calculated as follows. For each of
the 18 case categories, the Secretary would determine the mean
number of visits of each type of home health services furnished
during a period of 120 days following the initial admission of the
beneficiary to the case during the base year FY 1994. The Sec-
retary would then multiply the results by the per visit payment
rates for services. This would become the target per episode limit
for a case. Calculation of per episode limits would be done on an
area-wide basis; for these purposes the area in which an agency is
located would be that area the Secretary finds most appropriate.

Each agency would be paid per visit payments throughout the
year. At the end of the year, an agency’s aggregate limit would be
calculated by first multiplying the Secretary’s regional target per
episode limit for each of the 18 case categories times the number
of episodes admitted by an agency to each of the 18 categories. The
sum of these products becomes the agency aggregate payment
limit. For purposes of calculating agency-specific per episode limits,
165 days of care per episode would be counted.
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Total per visit payments to an agency would be compared with
the aggregate payment limit, i.e. the mix of an agency’s episodes
times the per episode limits. If total payments for the year are
below the agency’s aggregate payment limit, then agencies would
be allowed to retain 50 percent of the difference, up to 5 percent
of an agency’s aggregate Medicare payments in a year. For agen-
cies with aggregate payments over the limit, the Secretary would
be required to reduce payments to agencies in the following fiscal
year in a manner the Secretary considers appropriate (including on
an installment basis).

If a beneficiary continues to need home health visits after a pe-
riod of 165 days, then an agency may request that additional pay-
ments be made on a per visit basis. These payments would not be
subject to the aggregate limit. In order for fiscal intermediaries to
approve such requests, agencies would be required to submit a phy-
sician’s certification of the continuing need for skilled care, as well
as the reason for the need and a description of services to be fur-
nished during the visits.

Beginning in FY 1998, per visit payment rates would be updated
annually by the home health market basket. The Secretary would
be required to rebase the market basket update at least once every
5 years with the most recent available data. Beginning in FY 1999,
the Secretary would also be required to rebase the per episode lim-
its every 2 years to adjust for changes in the number and mix of
visits per episode. To deal with case-mix ‘‘creep,’’ the Secretary
would also be required to adjust per episode limits to assure that
aggregate case-mix, at the area-wide level, remains budget neutral.

The Secretary would be required to implement a medical review
process for the new payment system, giving particular attention to
fiscal years 1997 and 1998. The purpose of the medical review proc-
ess would be to assess patterns of care to assure that beneficiaries
receive appropriate services per episode. Medical reviews would be
required to focus on short stay cases and cases over 165 days.
Recertification of the need for care would have to done at 30, 60,
120, and 165 days of home health care.

The Secretary would be required make adjustments in payments
to home health care agencies that circumvent the new payment
system by discharging patients to another home health agency or
similar provider; altering corporate structure or name to avoid
being subject to payment limits or for purposes of increasing Medi-
care payments; and undertaking any other actions that are unnec-
essary for effective patient care and that are intended to maximize
Medicare payments.

The Secretary would be required to develop a system to track
home health patients who receive care from more than one agency
during an episode. For such situations, the Secretary would be re-
quired to adjust payments to assure that total amounts paid to
these agencies do not exceed the payment that would otherwise
have been made if the patient had completed the episode in a sin-
gle agency.

The Secretary would also be required to develop a system to ad-
just payments to agencies to eliminate any increase in growth in
the percentage of low-cost episodes over the percentage of such
cases occurring at the agency for the 12-month cost reporting pe-
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riod ending June 30, 1994. The Secretary would be required to de-
fine low-cost episode in a manner to assure that a home health
agency has an incentive to be cost efficient in delivering services
and that the volume of services does not increase as a result of fac-
tors other than patient needs.

Reimbursements for exceptions to the home health services cost
limits would be limited to aggregate payments made in FY 1994
adjusted for increases in the home health market basket.

Separate Part B billings would be prohibited for any services cov-
ered under the per episode limit while the beneficiary is receiving
home health services. Agencies would be required to bill prosthetics
and orthotics furnished as part of a home health visit under Part
B’s prosthetics and orthotics fee schedule, just as DME furnished
by an agency as part of home health must now be billed under the
fee schedules for DME.

The Medicare Review Commission would be required to report on
the effectiveness of the new payment system for each of the first
three years of its operation. The Commission would also be re-
quired to make recommendations to Congress on (1) case-mix and
volume increases, (2) quality monitoring of home health agency
practices, (3) whether a capitated payment system for home health
care patients using over 165 days of service is warranted; (4)
whether public providers of service are adequately reimbursed; (5)
the adequacy of the exemptions and exceptions to the limits; (6) the
appropriateness of methods used to adjust the per episode limits
and annual payment updates to reflect changes in the mix of serv-
ices, number of visits, and assignment to case categories to reflect
changing patterns of home health care; and (7) the geographic
areas used to determine per episode limits.

Reason for change
Over the past five years Medicare spending for home health serv-

ices has grown an average of almost 40 percent a year. Medicare’s
current cost based reimbursement approach encourages agencies to
increase the number of visits. It also fails to reward agencies for
improving their efficiency.

Effective date
The provision would be effective October 1, 1986.

Sec. 15702. Maintaining savings resulting from temporary freeze on
payment increase for home health services

Present law
Home health care agencies are currently reimbursed on the basis

of reasonable costs, up to specified limits. Cost limits are deter-
mined separately for each type of covered home health service
(skilled nursing care, physical therapy, speech pathology, occupa-
tional therapy, medical social services, and home health aide), and
according to whether an agency is located in an urban or rural
area. Costs limits, however, are applied to aggregate agency ex-
penditures; that is, an aggregate cost limit is set for each agency
that equals the limit for each type of service multiplied by the
number of visits of each type provided by the agency. Limits for the
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individual services are set at 112 percent of the mean labor-related
and nonlabor per visit costs for freestanding agencies. Cost limits
are updated annually by applying a market basket index to base
year data derived from home health agency cost reports. The labor-
related portion of a service limit is adjusted by the current hospital
wage index.

OBRA 93 required that there be no changes in home health cost
limits (including no adjustments for changes in the wage index or
other updates of data) for cost reporting periods beginning on or
after July 1, 1994, and before July 1, 1996. The Secretary was also
required, when granting or extending exceptions to cost limits, to
limit any exception to the amount that would have been granted
if there were no restriction on changes in the cost limits. OBRA 93
also repealed the requirement that additional payments be made to
hospital-based home health agencies for costs attributable to excess
overhead allocations, effective for cost reporting periods beginning
on or after October 1, 1993.

Explanation of provision
The provision would permanently extend the savings stream, but

not the freeze, in setting future home health limits, by not allowing
for the inflation that occurred during the freeze years.

Reason for change
The provision would otherwise expire.

Effective date
The provision would be effective upon enactment.

Sec. 15703. Extension of waiver of presumption of lack of knowledge
of exclusion from coverage for home health agencies

Present law
When a provider furnishes services that are not covered under

Medicare, the provider is not normally entitled to Medicare pay-
ment for those services. The program, however, has recognized that
circumstances may exist where providers of services or bene-
ficiaries could not have reasonably known that services would not
be covered. Medicare has paid for a limited number of services
which are not covered services, so long as it is determined that the
provider or beneficiary did not know and could not reasonably have
been expected to know that services would be uncovered. The pro-
vider is presumed not to know that coverage for certain services
would be denied—it qualifies for a ‘‘favorable presumption’’—when
its denial rate is below a certain level. With this favorable pre-
sumption, its liability for denied claims below the threshold is
waived and it is paid for these claims. The provider receives waiver
of liability protection for denied claims below the threshold.

For home health agencies, waiver of liability protection is avail-
able for two separate categories of denials. One waiver applies to
medical denials, i.e., to claims that are denied because the care was
not medically necessary or was determined to be custodial in na-
ture. Another waiver applies to services determined to be non-cov-
ered because the beneficiary was not homebound or did not require
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intermittent skilled nursing care. These are referred to as technical
denials.

For both categories, the principal criterion for meeting the favor-
able presumption test is a denial rate of 2.5 percent or less. Waiver
of liability protection for both medical and technical denials expires
December 31, 1995.

Explanation of provision
Waiver of liability for home health agencies would be extended

through September 30, 1996.

Reason for change
Current waiver of liability protections are a legacy of the current

cost-based home health care reimbursement system, and they were
extended only until the new home health agency prospective pay-
ment becomes effective in fiscal year 1997.

Effective date
The provision would be effective upon enactment.

Sec. 15704. Study of coverage of services of Christian Science pro-
viders

Present law
No provision.

Explanation of provision
The section would require the Secretary of Health and Human

Services to conduct a study of the feasibility and desirability of pro-
viding Medicare coverage for home health services furnished by
Christian Science providers which meet applicable requirements of
the First Church of Christ, Scientist, Boston. The Secretary would
be required to submit a report on the study by July 1, 1996, and
to include recommendations on criteria for certifying providers and
an appropriate payment methodology for reimbursing covered serv-
ices.

Reason for change
Though Christian Scientists are eligible for Part A benefits,

Christian Science home health agencies are not certified to provide
Medicare covered services.

Effective date
This provision would be effective upon enactment.

PART 2. MEDICARE SECONDARY PAYER IMPROVEMENTS

Sec. 15711. Extension and expansion of existing requirements

Present law
Generally Medicare is the ‘‘primary payer,’’ that is, it pays health

claims first, with an individual’s private or other public insurance
filling in some or all of Medicare’s coverage gaps. However, in cer-
tain instances, the individual’s other coverage pays first, while
Medicare is the secondary payer. This phenomenon is referred to
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as the MSP program. A group health plan offered by an employer
(with 20 or more employees is required to offer workers age 65 or
over (and workers spouses age 65 or over) the same group health
insurance coverage as is offered to younger workers. If the worker
accepts the coverage, the employer is the primary payer, with Med-
icare becoming the secondary payer.

Similarly, a group health plan offered by a large employer (100
or more employees) is the primary payer for employees or their de-
pendents who are on the Medicare disability program. The provi-
sion applies only to persons covered under the group plan because
the employee is in ‘‘current employment status’’ (i.e. is an employee
or is treated as an employee by the employer). The MSP provision
for the disabled population expires October 1, 1998.

The MSP provisions apply to ESRD beneficiaries with employer
group health plans, regardless of employer size. The group health
plan is the primary payer for 18 months for persons who become
eligible for Medicare ESRD benefits. The employer’s role as pri-
mary payer is limited to a maximum of 21 months (18 months plus
the usual 3-month waiting period for Medicare ESRD coverage).
The MSP provisions for the ESRD population expire October 1,
1998.

The law authorizes a data match program which is intended to
identify potential secondary payer situations. Medicare bene-
ficiaries are matched against data contained in the SSA and Inter-
nal Revenue Service (IRS) files to identify cases in which a working
beneficiary (or working spouse) may have employer-based health
insurance coverage. Cases of previous incorrect Medicare payments
are identified and recoveries are attempted. The authority for the
program extends through Sept. 30, 1998.

Explanation of provision
The provision would make permanent the MSP provisions for the

disabled and the ESRD population. It would extend the period dur-
ing which the employer group health plan is primary payer for an
ESRD beneficiary from 18 to 24 months. The provision would also
make permanent the data match requirement.

Reason for change
The provisions would otherwise expire.

Effective date
The provision is effective upon enactment.

Sec. 15712. Improvements in recovery of payments

Present law
Recent court action may lessen the effectiveness of the data

match program. In many cases where recoveries are sought, claims
have never been filed with the primary payer. Identification of po-
tential recoveries under the data match process usually takes in
excess of the time period most health plans allow for claims filing.
Two May 1994 decisions by the U.S. Court of Appeals for the Dis-
trict of Columbia held certain portions of the MSP overpayment re-
covery procedures invalid. In particular, it held invalid provisions



227

authorizing payment recoveries without regard to a health plan’s
timeliness requirements. The U.S. Supreme Court denied a HCFA
petition to review the 1994 decisions.

Explanation of provision
The provision would specifically permit MSP recoveries from

third party administrators of health plans, except in cases of insol-
vency or bankruptcy of the employer or plan.. It would also permit
recovery actions up to three years from the date the item or service
was furnished to the beneficiary.

Reason for change
The recent court decisions have reduced the effectiveness of the

MSP recovery efforts.

Effective date
The amendment is effective upon enactment.

Sec. 15713. Prohibiting retroactive application of policy regarding
ESRD beneficiaries enrolled in primary plans

Present law
Medicare remains the primary payer if a group health plan was

already secondary for an individual entitled on the basis of age or
disability when the individual becomes entitled on the basis of
ESRD. Following enactment of OBRA 93, HCFA stated that the
private plan would become primary in such cases. On April 24,
1995, HCFA corrected its construction of the statute; it issued
guidelines stating that Medicare remains the primary payer in
these cases.

Explanation of provision
The provision would specify that the policy change specified in

the April 24, 1995 HCFA guidelines would only apply with respect
to items and services furnished on or after such date.

Reason for change
The administrative costs associated with HCFA’s reversal of it’s

policy interpretation have created a significant burden on ESRD
providers.

Effective date
The provision is effective upon enactment.

PART 3. FAILSAFE

Sec. 15714. Failsafe budget mechanism

Present law
Although the Federal Government is required by law to pay Med-

icare claims on behalf of eligible participants, total Medicare spend-
ing is limited in two ways: (1) by availability of reserves in the
Medicare trust funds; and (2) by provisions of OBRA of 1990, P.L.
101–508. These limitations are intended to set ongoing aggregate



228

limits on spending, not to regulate the annual rate of growth in
Medicare.

Limitation created by trust fund reserves. Part A claims for hos-
pitalization are paid from the HI Trust Fund. Part B claims for
physicians’ services are paid from the SMI Trust Fund. These two
trust funds are accounting devices by which the Government deter-
mines the extent to which spending on Medicare claims is author-
ized without new legislation or appropriations. Trust fund balances
represent spending authority. An insolvency in either fund would
force a stoppage in Government reimbursement for Medicare
claims until the fund had accrued new credits.

The sources of trust fund credits are: (1) payroll tax revenue; (2)
enrollee premiums; (3) Government general fund contributions; and
(4) interest on Government debt held by the funds. The earmarked
revenue for the HI fund comes from a payroll tax of 1.45 percent
applicable to both employees and employers. The SMI fund is cred-
ited with monthly premium payments made by Part B enrollees
(currently $46.10 a month) and transfers of general Government
funds. The HI fund is projected to be depleted in FY 2002. The SMI
fund will not be depleted, however, since general fund transfers are
credited each year in amounts sufficient to maintain the fund’s sol-
vency.

Limitation created by OBRA of 1990. A provision in OBRA of
1990 requires that legislated increases in entitlement spending and
decreases in revenue be offset by entitlement decreases and/or rev-
enue increases on a pay-as-you-go (PAYGO) basis. A violation of
PAYGO rules can trigger sequestration, a process by which all
budget accounts subject to sequestration are reduced by the per-
centage necessary to make up any spending overrun or revenue
shortfall. However, the law limits the sequestration percentage
that can be applied to Medicare benefits to 4.0 percent or less.
These budget rules apply through FY 1998.

Sequestration has not occurred because of a PAYGO violation,
but OBRA of 1990 restricted increases in certain Medicare payment
rates beginning in FY 1991 as part of the budget agreement set
forth by that law. Sequestration did occur in FY 1988 under an
earlier law, the Balanced Budget and Emergency Deficit Control
Reaffirmation Act of 1987 (P.L. 100–119). The sequestration per-
centage applied to Medicare spending was 2.0 percent, the maxi-
mum allowed for Medicare under that law. It was achieved by re-
ducing payment rates for covered services.

Explanation of provision
A new section 1895 would be added to Title XVIII of the SSA to

provide a mechanism by which certain Medicare spending would be
reduced automatically if it were anticipated that spending would
exceed budget targets during the next fiscal year. This ‘‘failsafe
budget mechanism’’ would be in effect for fiscal years beginning
with 1998.

The failsafe budget mechanism would apply to both Parts A and
B of Medicare, but only to fee-for-service expenditures. Distinct
limits would be specified for the following fee-for-service sectors: in-
patient hospital services; home health services; extended care serv-
ices; hospice care; physicians’ services; outpatient hospital services
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and ambulatory facility services; durable medical equipment and
supplies; diagnostic tests; and other items and services. The Sec-
retary of Health and Human Services would classify each item and
service paid for separately by Medicare into one of these sectors.
No substantive reclassifications would be permitted after the classi-
fication was published.

If the Secretary determines that expenditures for a sector for a
fiscal year would exceed the sector’s budget allotment for that year,
then Medicare payment rates applicable to that sector would be ad-
justed so that expenditures would be reduced by 1331⁄3 percent of
the amount of the excess. The Secretary would be required to pub-
lish the size of any necessary adjustments and the methodology to
be used by May 15 preceding the fiscal year in question. A final
determination on adjustments would have to be published by Sep-
tember 1 prior to that fiscal year.

The budget allotment for a sector for a fiscal year would be de-
termined by multiplying the total fee-for-service allotment for that
year by an allotment proportion specified by sector and year in the
new law. The total allotment for a year would equal the Medicare
benefit budget less the payments the Secretary estimates would be
made under MedicarePlus (a new Part C of Medicare). The Medi-
care benefit budget would be set forth in law as follows:

[In billions of dollars] Benefit budget
Fiscal year:

1997 .................................................................................................................. 203.1
1998 .................................................................................................................. 214.3
1999 .................................................................................................................. 227.2
2000 .................................................................................................................. 241.0
2001 .................................................................................................................. 259.1
2002 .................................................................................................................. 280.0

The benefit budget for a subsequent fiscal year would equal the
benefit budget for the preceding fiscal year increased by the prod-
uct of: (1) 1.05; and (2) 1.0 plus the annual percentage increase in
the average number of Medicare beneficiaries in the subsequent fis-
cal year compared to the preceding fiscal year.

A sector’s allotment of the benefit budget would equal the ratio
of the baseline projection of expenditures for the sector in a year
to the sum of all such baseline expenditures for all sectors in that
year. Baseline projections would be determined by applying annual
growth rates for each sector, as specified in the new law, to the
prior year’s baseline expenditure for a sector. For example, the
baseline expenditure projection for inpatient hospital services
would be determined by applying to the prior-year expenditure the
following growth rates: 5.7 percent for FY 1996; 5.6 percent for FY
1997; 6.0 percent for FY 1998; 6.1 percent for FY 1999; 5.7 percent
for FY 2000; 5.5 percent for FY 2001; and 5.2 percent for FY 2002
and thereafter. If a sector’s expenditures were to fall below the
baseline allotment, the unspent balance available within that allot-
ment would be reallocated proportionately to the allotments for the
other sectors.

In providing for adjustments to Medicare payments for a particu-
lar sector, the Secretary would be required to take into account the
impact of the adjustment on the volume or type of services pro-
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vided in that sector and any delays in payments from one year to
the next that might be expected in that sector.

Beginning with the budget documents for FY 1999, the Presi-
dent’s Budget would be required to include information on actual
Medicare fee-for-service expenditures by sector for the second pre-
ceding year, with a comparison to the corresponding Medicare ben-
efit budget and sector allotments. Data on actual annual growth
rates for each fee-for-service sector would also be required.

If the actual fee-for-service expenditures for a sector were to ex-
ceed the total allotments for the second preceding year, then the
sector’s allotment would be reduced for the next fiscal year by
1331⁄3 percent the excess amount. Should spending in the second
preceding year fall below a sector’s allotment for that year, the ex-
cess allotment could be added to the allotment for the next fiscal
year. These adjustments would be made after adjusting the prior-
year allotments to reflect actual Part C expenditures for the second
preceding year.

If the President submits a legislative proposal to revise the base-
line annual growth rates specified for fee-for-service sectors, Con-
gress would be required to consider the proposal under an expe-
dited procedure. Passage of a joint resolution of approval would be
required within 60 days of submittal for the changes to become
law. Procedure for consideration of a joint resolution would be the
same as that used under the Defense Base Closure and Realign-
ment Act of 1990.

Annual reports of the Trustees on Part A of Medicare would be
required to include information on the annual rate of program ex-
penditures that would maintain the solvency of the trust fund and
the extent to which the failsafe budget mechanism restrained the
expenditure growth rate.

Beginning in 1997, the Medicare Payment Review Commission
would be required to submit by March 1 of each year a report ana-
lyzing the past operation of the failsafe mechanism and making
recommendations with respect to its application to the following fis-
cal year.

The Committee directs the Commission, in evaluating the appro-
priateness of the implementation of the fail safe, to separately look
at the effect of such reductions, if necessary, on urban critical ac-
cess hospitals.

Reason for change
The Committee is confident that a significant proportion of Medi-

care beneficiaries will choose MedicarePlus, and produce the
growth levels in program costs necessary to preserve Medicare.
However, if the combination of the expansion of MedicarePlus and
the specific payment policies set forth in H.R. 2425 are not suffi-
cient to bring Medicare into fiscal balance, then further adjust-
ments in payment policy would be necessary to ensure that Medi-
care spending will not exceed the sustainable levels set by the
Committee.

Effective date
The provision is effective upon enactment.
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PART 4. ADMINISTRATIVE SIMPLIFICATION

Sec. 15731. Standards for Medicare information transactions and
data elements

Present law
No provision.

Explanation of provision
The provision would provide for the adoption of standards for

Medicare information transactions and data elements. The Sec-
retary would be required to adopt standards which were consistent
with reducing administrative costs and which were developed or
modified by a standard setting organization accredited by the
American National Standards Institute. The Secretary could adopt
or modify a standard relating to data elements that was different
from such standard if, compared to the alternative, it would sub-
stantially reduce administrative costs to providers and health plans
and it was promulgated in accordance with Federal rule making
procedures.

The provision would require each person who maintains or trans-
mits Medicare information or data elements to maintain reasonable
and appropriate administrative, technical, and physical safeguards
to: (i) ensure integrity and confidentiality of information; and (ii)
protect against any reasonably anticipated threats or hazards to se-
curity or unauthorized uses or disclosures.

The Secretary would be required to establish security standards
and modifications to those standards that take into account tech-
nical capability of record systems, costs of security measures, need
for training personnel who have access to information, and the
value of audit trails. The standards would assure that a medicare
information network service that was part of a larger organization
had policies which isolated its activities. Security standards would
be based on those developed by standard setting organizations or,
if such standards do not exist, by the Medicare Information Advi-
sory Committee.

The Secretary would be required to adopt standards for trans-
actions and data elements to make Medicare information uniformly
available to be exchanged electronically. The standards would pro-
vide for unique health identifiers for each individual, plan, em-
ployer, and provider. Penalties would be imposed for improper dis-
closure of this number. In addition, the Secretary would: (i) provide
for the establishment of code sets in consultation with the Medicare
Information Advisory Committee and other experts; (ii) promulgate
regulations specifying procedures for the electronic transmission
and authentication of signatures; (iii) develop rules for transfer of
information between health plans needed for coordination of bene-
fits; and (iv) develop further transaction standards if, after 5 years,
they were deemed necessary for coordination of benefits. The provi-
sion would provide for protection of trade secrets.

The provision would require the development of the standards
within 18 months of enactment. Additional or modified standards
could be adopted not more than once every 12 months. Additions
or modifications would be completed in a manner that minimized
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disruption and cost of compliance. Health plans would be required
to conduct standard transactions in a timely manner and comply
with transaction and data element standards within 24 months of
adoption. Compliance with any modified standards would be re-
quired within an appropriate period but not less than 180 days
after adoption of the modified standard. Penalties would be estab-
lished for failure to comply with requirements and standards.

The provision would supersede any contrary provision of state
law unless: (i) the state law provision is more stringent with re-
spect to privacy guarantees; or (ii) it is a provision the Secretary
deems necessary to prevent fraud and abuse.

The provision would establish a Medicare Information Advisory
Committee to advise the Secretary in development of standards
and to advise the Secretary and the Congress on the status and fu-
ture of the Medicare information network. The Committee would be
composed of 9 members—three appointed by the President, three
appointed by the Speaker of the House, and three by the President
pro tempore of the Senate. The Committee would be required to
submit an annual report to the Congress which would include in-
formation on the extent to which entities using the Medicare infor-
mation network were meeting the standards, forming an integrated
network, and meeting security standards.

Reason for change
The MedicarePlus program will significantly expand the role of

private insurance under the Medicare program. As this expansion
occurs the need for information on beneficiary eligibility, enroll-
ment, disenrollment, plan design, and coordination of benefits will
increase dramatically. This provision provides a process through
which the determination of information needs and the standards to
be used in transmitting this information will be developed to en-
sure uniformity.

Effective date
The provision is effective upon enactment.

PART 5. OTHER PROVISION RELATING TO PARTS A AND B

Sec. 15741. Clarification of Medicare coverage of items and services
associated with certain medical devices approved for investiga-
tional use

Present law
Medicare law does not provide an all-inclusive list of specific

items, services, treatments, procedures, or technologies covered by
the program. The law, however, provides that no payment may be
made for any expenses which are not reasonable and necessary for
the diagnosis or treatment of illness. While HCFA has not explic-
itly defined ‘‘reasonable’’ and ‘‘necessary’’ for purposes of making
decisions about the appropriateness of Medicare’s coverage for spe-
cific services and items, it has applied a general policy that services
be safe and effective and not experimental or investigational. In
1994, HCFA clarified its coverage policy to prohibit coverage and
payment of services associated with the use of investigational de-
vices.
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Explanation of provision
The proposal specifies that nothing in Medicare law could be con-

strued as prohibiting coverage of items and services associated with
the use of a medical device in the furnishing of inpatient or out-
patient hospital services (including outpatient diagnostic imaging
services) on the grounds that the device is not an approved device
if (1) the device is an investigational device; and (2) the device is
used instead of an approved device or a covered procedure. The
amount of payment for items and services associated with the use
of investigational devices in inpatient or outpatient hospital serv-
ices could not exceed the amount that Medicare would have paid
if the item or service were associated with an approved device. The
provision would define approved device as a medical device which
has been approved for marketing under pre-market approval or
cleared for marketing under the Federal Food, Drug, and Cosmetic
Act. An investigational device would be defined as a device ap-
proved for investigational use under the Food, Drug, and Cosmetic
Act, or an investigational combination product under the Food,
Drug, and Cosmetic Act.

The Committee is aware of the strong interest in requiring Medi-
care reimbursement of patient care provided in peer reviewed clini-
cal trials approved by the National Institutes of Health (NIH), the
FDA, or non-governmental entities meeting NIH guidelines. The
Committee is further aware that clinical trials provide the best
medical treatment for people suffering from cancer, AIDS, or other
life threatening disease, for whom standard therapies offer limited
chance for survival or enhanced quality of life.

The Committee directs the Medicare Payment Review Commis-
sion to assess whether or not there would be additional cost to the
Medicare program if reimbursement was made for the services
beneficiaries receive when participating in approved clinical trials.

Reason for change
Until recently, it had been HCFA’s practice to pay for services in-

cluding investigational devices.

Effective date
The provision is effective upon enactment.

Sec. 15742. Additional exclusion from coverage

Present law
Medicare excludes coverage for certain defined items and serv-

ices.

Explanation of provision
The provision would exclude Medicare coverage for items or serv-

ices used for the purpose of causing, or assisting in causing, the
death, suicide, euthanasia, or mercy killing of a person.

Reason for change
Concerns have been raised that Medicare funds will be used for

purposes of assisting in causing the death, suicide, euthanasia, or
mercy killing of a person.
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Effective date
The provision is effective upon enactment.

SUBTITLE I—CLINICAL LABORATORIES

(The provisions under this subtitle are under the jurisdiction of
the Committee on Commerce.)

Sec. 15801. Exemption of physicians office laboratories

Present law
The Clinical Laboratory Improvement Amendments of 1988

(CLIA 88) significantly strengthened Federal regulation of labora-
tories and expanded Federal oversight to virtually all laboratories
in the country, including physicians office laboratories. All labora-
tories are required to register with DHHS. Laboratories performing
only simple tests receive a certificate of waiver. Other laboratories
(performing moderate complexity and/or high complexity testing)
must meet performance standards issued by the Secretary.

A special category of tests, physician performed microscopy pro-
cedures, was established in 1993. This category was expanded and
renamed provider-performed microscopy procedures earlier this
year. These are specified procedures which are personally per-
formed by physicians, dentists, and certain mid-level personnel; the
procedures must be performed on specimens derived from their pa-
tients as part of a physical examination and evaluation. The tests
are labelled moderate complexity; however physicians (or other per-
sonnel) performing only these tests and waivered tests are not sub-
ject to routine inspections, though most other moderate complexity
requirements continue to apply.

Explanation of provision
The provision would exempt a clinical laboratory in a physician’s

office from the CLIA requirements. Exempted laboratories would
be those in the office of a physician (including an office of a group
of physicians) which is directed by a physician. The examinations
and procedures must be performed by a physician or by individuals
supervised by a physician solely as an adjunct to other services
provided by the physician’s office.

A clinical office laboratory would not be exempt from CLIA when
it performed Papanicolaou (PAP) Smears.

Reason for change
This provision is under the jurisdiction of the Committee on

Commerce.

SUBTITLE J—LOCK-BOX PROVISIONS FOR MEDICARE PART B
SAVINGS FROM GROWTH REDUCTIONS

Sec. 15901. Establishment of Medicare growth reduction trust fund
for part B savings.

Present law
There is no provision under current law.
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Explanation of provision
The section establishes a Medicare Preservation Trust Fund. All

Part B savings attributable to the Medicare Preservation Act of
1995 would be appropriated to this fund. No transfer would be per-
mitted from the fund for the purpose of offsetting any change to
the Internal Revenue Code. Beginning with FY 2003, the Secretary
could use this fund for the Medicare program, but only to the ex-
tent provided by Congress in advance through specific amendment.

Reason for change
Creation of a separate Medicare Preservation Trust Fund would

ensure that, as a matter of law, none of the savings from the reduc-
tions in the rate of growth of Medicare Part B can be used for any
other purpose. This insures that Medicare savings are not to be di-
vided among other parts of the budget; it preserves the integrity
of Medicare by keeping the reforms of the Medicare program within
Medicare Part B.

The SMI trust fund is not a closed trust fund as is the Hospital
Insurance Trust Fund. SMI receives a significant in-flow of general
revenue. This new provision would create a separate trust fund to
prevent any out-flow of savings into the general fund.

Effective date
The provision is effective upon enactment.

III. VOTES OF THE COMMITTEE

In compliance with clause 2(1)(2)(B) of rule XI of the Rules of the
House of Representatives, the following statements are made con-
cerning the votes of the Committee on Ways and Means in its con-
sideration of the bill H.R. 2425.

MOTION TO REPORT THE BILL

The bill, H.R. 2425, as amended, was ordered favorably reported
by a roll call vote of 22 yeas and 14 nays (with a quorum being
present). The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. X ........... ............. Mr. Gibbons .......................... ........... X .............
Mr. Crane ............................... X ........... ............. Mr. Rangel ............................ ........... X .............
Mr. Thomas ............................ X ........... ............. Mr. Stark ............................... ........... X .............
Mr. Shaw ............................... X ........... ............. Mr. Jacobs ............................. ........... X .............
Mrs. Johnson .......................... X ........... ............. Mr. Ford ................................ ........... X .............
Mr. Bunning ........................... X ........... ............. Mr. Matsui ............................ ........... X .............
Mr. Houghton ......................... X ........... ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. X ........... ............. Mr. Coyne .............................. ........... X .............
Mr. McCrery ........................... X ........... ............. Mr. Levin ............................... ........... X .............
Mr. Hancock ........................... X ........... ............. Mr. Cardin ............................. ........... X .............
Mr. Camp ............................... X ........... ............. Mr. McDermott ...................... ........... X .............
Mr. Ramstad .......................... X ........... ............. Mr. Kleczka ........................... ........... X .............
Mr. Zimmer ............................ X ........... ............. Mr. Lewis .............................. ........... X .............
Mr. Nussle ............................. X ........... ............. Mr. Payne .............................. ........... X .............
Mr. Johnson ........................... X ........... ............. Mr. Neal ................................ ........... X .............
Ms. Dunn ............................... X
Mr. Collins ............................. X
Mr. Portman ........................... X
Mr. Laughlin .......................... X
Mr. English ............................ X
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Ensign ............................. X
Mr. Christensen ..................... X

MOTION ON CHAIRMAN’S AMENDMENT

The Committee approved Chairman Archer’s amendment, as
amended, in the nature of a substitute to H.R. 2425 by a roll call
vote of 22 yeas and 14 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. X ........... ............. Mr. Gibbons .......................... ........... X .............
Mr. Crane ............................... X ........... ............. Mr. Rangel ............................ ........... X .............
Mr. Thomas ............................ X ........... ............. Mr. Stark ............................... ........... X .............
Mr. Shaw ............................... X ........... ............. Mr. Jacobs ............................. ........... X .............
Mrs. Johnson .......................... X ........... ............. Mr. Ford ................................ ........... X .............
Mr. Bunning ........................... X ........... ............. Mr. Matsui ............................ ........... X .............
Mr. Houghton ......................... X ........... ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. X ........... ............. Mr. Coyne .............................. ........... X .............
Mr. McCrery ........................... X ........... ............. Mr. Levin ............................... ........... X .............
Mr. Hancock ........................... X ........... ............. Mr. Cardin ............................. ........... X .............
Mr. Camp ............................... X ........... ............. Mr. McDermott ...................... ........... X .............
Mr. Ramstad .......................... X ........... ............. Mr. Kleczka ........................... ........... X .............
Mr. Zimmer ............................ X ........... ............. Mr. Lewis .............................. ........... X .............
Mr. Nussle ............................. X ........... ............. Mr. Payne .............................. ........... X .............
Mr. Johnson ........................... X ........... ............. Mr. Neal ................................ ........... X .............
Ms. Dunn ............................... X
Mr. Collins ............................. X
Mr. Portman ........................... X
Mr. Laughlin .......................... X
Mr. English ............................ X
Mr. Ensign ............................. X
Mr. Christensen ..................... X

VOTES ON AMENDMENTS

Roll call votes were conducted on the following amendments to
the Chairman’s substitute markup amendment.

An amendment by Mr. Cardin to Subtitle G to replace the pro-
posed seven-year freeze on updates in lab services and the reduc-
tion in the payment cap with a one-year freeze on the update was
defeated by a roll call vote of 9 yeas to 22 nays, with one Member
voting present. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... ........... ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. ........... X .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ ........... ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... ........... X Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. ........... ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... X
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Portman ........................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. ........... X
Mr. Christensen ..................... ........... X

An amendment by Mr. Levin to Subtitle G to replace the seven-
year freeze on payments for durable medical equipment with a one-
year freeze was defeated by a roll call vote of 9 yeas to 23 nays.
The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... ........... ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. ........... X .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ ........... ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. ........... ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... X
Mr. Portman ........................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. ........... X
Mr. Christensen ..................... ........... X

An amendment by Mr. McDermott to Subtitle H to begin pay-
ments on a per diem basis for home health care after a 120-day pe-
riod of continuous care, as apposed to a 165-day period was de-
feated by a roll call vote of 11 yeas to 21 nays. The vote was as
follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... ........... ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... X ........... ............. Mr. Ford ................................ ........... ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. ........... ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X ............. .
Mr. Collins ............................. ........... X ............. .
Mr. Portman ........................... ........... X ............. .
Mr. Laughlin .......................... ........... X ............. .
Mr. English ............................ ........... X ............. .
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Ensign ............................. ........... X ............. .
Mr. Christensen ..................... ........... X ............. .

An amendment by Mr. Stark to Subtitle A to provide for a series
of beneficiary protections in plans which contract with Medicare, in
Medicare-Select plans, and in MediGap plans was defeated by a
roll call vote of 13 yeas to 22 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin. .............................. X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... X
Mr. Portman ........................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. ........... X
Mr. Christensen ..................... ........... X

An amendment by Mr. Levin, on behalf of Mrs. Kennelly, to Sub-
title A to remove the top-down national budget proposal for paying
Medicare-contracting plans and replace it with current law pay-
ment policies was defeated by a role call vote of 13 yeas to 22 nays.
The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ X ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... X
Mr. Portman ........................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. ........... X
Mr. Christensen ..................... ........... X
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An amendment by Mr. Rangel to Subtitle A to add access to cen-
ters of excellence was defeated by a roll call vote of 13 yeas to 21
nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons ........................... X ........... .............
Mr. Crane .............................. ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ........................... ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson ......................... ........... X ............. Mr. Ford ................................. X ........... .............
Mr. Bunning .......................... ........... X ............. Mr. Matsui ............................. X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ......................... ........... ........... .............
Mr. Herger ............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock .......................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp .............................. ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad ......................... ........... X ............. Mr. Kleczka ............................ X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis ............................... X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... ...........
Mr. Portman .......................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. ........... X
Mr. Christensen ..................... ........... X

An amendment by Mr. Kleczka to Subtitle A to allow States to
require provider-sponsored networks to meet State licensure re-
quirements for such networks, if any, was defeated by a roll call
vote of 7 yeas to 28 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. ........... X .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ ........... X .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... ........... X .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. ........... X .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. ........... X .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ ........... X .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Neal, on behalf of Mrs. Kennelly, to Sub-
title A to require the Medisave provisions be limited to demonstra-
tion projects which would test the cost-effectiveness of offering
Medicare beneficiaries the option of selecting high-deductible cov-
erage coupled with a Medical Savings Account in lieu of their tradi-
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tional Medicare benefits was defeated by a roll call vote of 13 yeas
to 22 nays The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ X ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Kleczka to Subtitle A to require bene-
ficiaries who choose high-deductible, medical savings account cov-
erage to stay in that coverage for five years was defeated by a roll
call vote of 13 yeas to 22 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Cardin to Subtitle A regarding the mem-
bership of the Commission on the Effect of the Baby Boom Genera-
tion on the Medicare program was defeated by a roll call vote of
16 yeas to 18 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... X ........... ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... ........... ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... X ........... .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. X ........... .............
Mr. Christensen ..................... ........... X .............

An amendment by Messrs. Stark and Levin to Subtitle B to sub-
stitute the anti-fraud and abuse provisions to assure sufficient
funding to the Office of the Inspector General, increase current
civil monetary penalties, and add new civil monetary penalties was
defeated by a roll call vote of 12 yeas to 22 nays. The vote was as
follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. ........... ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Kleczka to Subtitle A to clarify that in
cases where a beneficiary chooses a MedicarePlus plan in which
providers may bill beneficiaries directly, the providers are subject
to same balance-billing limits as under the traditional Medicare
program was defeated by a roll call vote of 13 yeas to 22 nays. The
vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Rangel to add a new Subtitle K to allow
a tax credit for primary health service providers was defeated by
a roll call vote of 16 yeas to 19 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... X ........... ............. Mr. Matsui ............................ ........... ........... .............
Mr. Houghton ......................... X ........... ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... X ........... ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Messrs. Matsui, Neal, and Cardin to Subtitle
A to retarget funding for teaching programs and disproportionate
share hospitals was defeated by a roll call vote of 11 yeas to 21
nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ ........... ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... ........... ............. Mrs. Kennelly ........................ ........... ........... .............
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. ........... ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ ........... ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Messrs. Stark and Matsui to require open en-
rollment for Medicare Supplemental Insurance (MediGap) policies
during the annual, coordinated election period was defeated by a
roll call vote of 12 yeas to 21 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ ........... ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... ........... ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Cardin to Subtitle G to provide payment
for colorectal screening was defeated by a roll call vote of 13 yeas
to 21 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ ........... ........... .............
Mr. Bunning ........................... X ........... ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ ........... ........... .............
Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... X
Mr. Portman ........................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. ........... X
Mr. Christensen ..................... ........... X

An amendment by Mr. Cardin, on behalf of Mrs. Kennelly, to
Subtitle G to make available an annual screening mammogram to
Medicare-eligible women over age 49 without payment of a twenty
percent co-payment was defeated by a roll call vote of 15 yeas to
21 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... X ........... ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... X
Mr. Portman ........................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. ........... X
Mr. Christensen ..................... ........... X

An amendment by Mr. Payne to Subtitle G to provide payment
for diabetes self-management training services and authorization
for payment for blood-testing strips for individuals with diabetes
was defeated by a roll call vote of 15 yeas to 21 nays. The vote was
as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
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Representatives Yea Nay Present Representatives Yea Nay Present

Ms. Dunn ............................... ........... X
Mr. Collins ............................. ........... X
Mr. Portman ........................... ........... X
Mr. Laughlin .......................... ........... X
Mr. English ............................ ........... X
Mr. Ensign ............................. X ...........
Mr. Christensen ..................... ........... X

An amendment by Mr. Matsui, on behalf of Mrs. Kennelly, to
Subtitle H to allow growth in Medicare spending to equal private
sector growth was defeated by a roll call vote of 13 yeas to 22 nays.
The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer ............................. ........... X ............. Mr. Gibbons ......................... X ............. .............
Mr. Crane .............................. ........... X ............. Mr. Rangel ........................... X ............. .............
Mr. Thomas ........................... ........... X ............. Mr. Stark .............................. ........... ............. .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................ X ............. .............
Mrs. Johnson ......................... ........... X ............. Mr. Ford ............................... X ............. .............
Mr. Bunning .......................... ........... X ............. Mr. Matsui ........................... X ............. .............
Mr. Houghton ........................ ........... X ............. Mrs. Kennelly ....................... ........... ............. .............
Mr. Herger ............................. ........... X ............. Mr. Coyne ............................. X ............. .............
Mr. McCrery ........................... ........... X ............. Mr. Levin .............................. X ............. .............
Mr. Hancock .......................... ........... X ............. Mr. Cardin ............................ X ............. .............
Mr. Camp .............................. ........... X ............. Mr. McDermott ..................... X ............. .............
Mr. Ramstad ......................... ........... X ............. Mr. Kleczka .......................... X ............. .............
Mr. Zimmer ........................... ........... X ............. Mr. Lewis ............................. X ............. .............
Mr. Nussle ............................. ........... X ............. Mr. Payne ............................. X ............. .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ............................... X ............. .............
Ms. Dunn .............................. ........... X .............
Mr. Collins ............................ ........... X .............
Mr. Portman .......................... ........... X .............
Mr. Laughlin ......................... ........... X .............
Mr. English ........................... ........... X .............
Mr. Ensign ............................ ........... X .............
Mr. Christensen .................... ........... X .............

An amendment by Mr. Rangel to Subtitle F to strike the provi-
sion eliminating the nursing home reform standards was defeated
by a roll call vote of 15 yeas to 21 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ X ........... .............
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Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Rangel to Subtitle F to delete the reduc-
tion in disproportionate share payments was defeated by a roll call
vote of 14 yeas to 22 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment by Mr. Rangel to Subtitle E to allow an exemp-
tion from the proposed elimination of Medicare payments for resi-
dency positions filled by non-U.S. citizens for hospitals that the
Secretary finds to have a high dependency on public dollars (Medi-
care and Medicaid) was defeated by a roll call vote of 16 yeas to
19 nays. The vote was as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... X ........... ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ X ........... ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............
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An amendment, in the nature of a substitute, by Mr. McDermott
was defeated by a roll call vote 10 yeas to 25 nays. The vote was
as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. ........... ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. ........... X .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. ........... X .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ ........... X .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

An amendment, in the nature of a substitute, by Mr. Gibbons
was defeated by a roll call vote of 14 yeas to 22 nays.The vote was
as follows:

Representatives Yea Nay Present Representatives Yea Nay Present

Mr. Archer .............................. ........... X ............. Mr. Gibbons .......................... X ........... .............
Mr. Crane ............................... ........... X ............. Mr. Rangel ............................ X ........... .............
Mr. Thomas ............................ ........... X ............. Mr. Stark ............................... X ........... .............
Mr. Shaw ............................... ........... X ............. Mr. Jacobs ............................. X ........... .............
Mrs. Johnson .......................... ........... X ............. Mr. Ford ................................ X ........... .............
Mr. Bunning ........................... ........... X ............. Mr. Matsui ............................ X ........... .............
Mr. Houghton ......................... ........... X ............. Mrs. Kennelly ........................ ........... ........... .............
Mr. Herger .............................. ........... X ............. Mr. Coyne .............................. X ........... .............
Mr. McCrery ........................... ........... X ............. Mr. Levin ............................... X ........... .............
Mr. Hancock ........................... ........... X ............. Mr. Cardin ............................. X ........... .............
Mr. Camp ............................... ........... X ............. Mr. McDermott ...................... X ........... .............
Mr. Ramstad .......................... ........... X ............. Mr. Kleczka ........................... X ........... .............
Mr. Zimmer ............................ ........... X ............. Mr. Lewis .............................. X ........... .............
Mr. Nussle ............................. ........... X ............. Mr. Payne .............................. X ........... .............
Mr. Johnson ........................... ........... X ............. Mr. Neal ................................ X ........... .............
Ms. Dunn ............................... ........... X .............
Mr. Collins ............................. ........... X .............
Mr. Portman ........................... ........... X .............
Mr. Laughlin .......................... ........... X .............
Mr. English ............................ ........... X .............
Mr. Ensign ............................. ........... X .............
Mr. Christensen ..................... ........... X .............

IV. BUDGET EFFECTS OF THE BILL

A. COMMITTEE ESTIMATE OF BUDGETARY EFFECTS

In compliance with clause 7(a) of rule XIII of the Rules of the
House of Representatives, the following statement is made concern-
ing the effects on the budget of this bill, H.R. 2425, as reported:
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The Committee accepts the estimate prepared by CBO, which is
included below. However, the Committee has several concerns with
the CBO estimates. The first concern regards the CBO assumption
used regarding the number of Medicare beneficiaries which will en-
roll with MedicarePlus organizations. Given the new opportunities
and better information Medicare beneficiaries will have regarding
these options the Committee expects a higher number of individ-
uals to elect coverage under MedicarePlus plans than is assumed
under the CBO estimate. The second area of concern is the CBO
position that the MedicarePlus, Medical Savings Accounts will lead
to adverse selection. The third area of concern involves the use of
an extreme behavioral offset for benefits or services in which the
supplier of the service is not directly responsible for ordering the
services provided.

The bill is estimated to have the following effects on budget re-
ceipts for fiscal years 1996–2002.
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B. STATEMENT REGARDING NEW BUDGET AUTHORITY AND TAX
EXPENDITURES

In compliance with clause 2(l)(3)(B) of rule XI of the Rules of the
House of Representatives, the Committee states that the Commit-
tee bill results in net decreased budget authority for direct spend-
ing programs relative to current law and no new or increased tax
expenditures or revenues.

C. COST ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET
OFFICE

In compliance with subdivision (C) of clause 2(l)(3) of rule XI of
the Rules of the House of Representative, requiring a cost estimate
prepared by the Congressional Budget Office, the following report
prepared by CBO is provided.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, October 16, 1995.
Hon. BILL ARCHER,
Chairman, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 2425, the Medicare Pres-
ervation Act of 1995, as ordered reported by the Committee on
Ways and Means on October 11, 1995.

The table shows the budgetary effects of the bill over the 1996–
2002 period. CBO understands that the Committee on the Budget
will be responsible for interpreting how savings contained in this
proposal measure against the budget resolution reconciliation in-
structions. The estimate assumes that the bill will be enacted by
November 15 and could change if the bill is enacted later.

If you wish further details on this estimate, we will be pleased
to provide them.

Sincerely,
JUNE E. O’NEILL.

H.R. 2425 AS REPORTED BY THE COMMITTEE ON WAYS AND MEANS—BY FISCAL YEAR
[In billions of dollars]

1996 1997 1998 1999 2000 2001 2002 Total

Change in Direct
Spending:

Subtltle A—
MedicarePlus Pro-
gram 1 ....................... ¥0.5 ¥1.0 ¥2.1 ¥3.7 ¥6.3 ¥8.9 ¥12.1 ¥34.6

Subtitle B—Preventing
Fraud and Abuse:

Payment Safe-
guards and En-
forcement ........ 0.4 ¥0.1 ¥0.3 ¥0.5 ¥0.6 ¥0.6 ¥0.6 ¥2.3

Double Civil Mone-
tary Penalties .. ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.1 ¥0.3

Other Provisions ... ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.1
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H.R. 2425 AS REPORTED BY THE COMMITTEE ON WAYS AND MEANS—BY FISCAL YEAR—Continued
[In billions of dollars]

1996 1997 1998 1999 2000 2001 2002 Total

Subtotal,
Subtitle B ¥0.4 ¥0.1 ¥0.4 ¥0.6 ¥0.7 ¥0.7 ¥0.7 ¥2.7

Subtitle C—Regulatory
Relief:

Physician Owner-
ship Referral ... 0.0 0.1 0.1 0.1 0.1 0.1 0.1 0.4

Other Regulatory
Relief ............... 0.0 0.1 0.2 0.2 0.2 0.2 0.2 1.1

Physician Self Po-
licing 2 ............. 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Subtotal,
Subtitle C 0.1 0.2 0.2 0.3 0.3 0.3 0.3 1.6

Subtitle D—Medical Li-
ability Reform ........... 0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.0 ¥0.1 ¥0.2

Subtitle F—Medicare
Part A:

Part 1—Hospitals:
Reduce PPS

update 3 .. ¥0.2 ¥1.1 ¥2.4 ¥3.8 ¥5.4 ¥7.1 ¥9.0 ¥29.0
Reduce dis-

propor-
tionate
share pay-
ments ..... ¥0.6 ¥0.8 ¥1.0 ¥1.1 ¥1.1 ¥1.2 ¥1.2 ¥7.1

Reduce PPS
capital by
15% ........ ¥1.0 ¥1.2 ¥1.3 ¥1.3 ¥1.4 ¥1.4 ¥1.5 ¥9.0

Rebase Cap-
ital rates . ¥0.3 ¥0.4 ¥0.4 ¥0.4 ¥0.4 ¥0.4 ¥0.4 ¥2.7

Reduce
nonPPS
capital by
15% ........ ¥0.1 ¥0.2 ¥0.2 ¥0.2 ¥0.2 ¥0.3 ¥0.3 ¥1.5

Adjustment
for cap-
ital-relat-
ed tax
costs ....... 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Capital ex-
ceptions
revisions . 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Reduce indi-
rect medi-
cal edu-
cation 4 ... ¥0.7 ¥0.8 ¥0.8 ¥0.9 ¥1.1 ¥1.1 ¥1.2 ¥6.6

Reduce di-
rect medi-
cal edu-
cation 4 ... ¥0.1 ¥0.2 ¥0.4 ¥0.7 ¥0.8 ¥0.9 ¥0.9 ¥3.9

Reduce
nonPPS
update .... 0.0 0.0 0.0 0.0 0.1 0.1 0.2 0.4

Rebase LTC
hospitals 5 0.0 0.1 0.1 0.1 0.1 0.2 0.2 0.7

LTC hospitals
within
other hos-
pitals 6 .... 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.2
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H.R. 2425 AS REPORTED BY THE COMMITTEE ON WAYS AND MEANS—BY FISCAL YEAR—Continued
[In billions of dollars]

1996 1997 1998 1999 2000 2001 2002 Total

Reduce pay-
ments for
hospital
bad debt . ¥0.1 ¥0.1 ¥0.2 ¥0.2 ¥0.2 ¥0.2 ¥0.2 ¥1.1

Extent hemo-
philia
pass
through 7 . 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Christian
Science
practition-
ers ........... 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

EAC/RPC
Hospitals 8 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Rural referral
centers .... 0.0 0.1 0.1 0.1 0.1 0.1 0.1 0.7

Floor on area
wage
index ....... 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Part 2—Skilled
Nursing Facili-
ties:

Skilled Nurs-
ing Facili-
ties ......... ¥0.2 ¥0.6 ¥1.0 ¥1.4 ¥1.8 ¥2.2 ¥2.8 ¥10.0

Subtotal,
Subtitle F ¥3.1 ¥5.1 ¥7.4 ¥9.7 ¥12.2 ¥14.6 ¥17.2 ¥69.5

Subtitle G—Medicare
Part B:

Part 1—Payment
Reforms:

Reduce pay-
ments for
physi-
cians’
services .. ¥0.7 ¥1.8 ¥2.9 ¥3.8 ¥4.7 ¥5.7 ¥6.8 ¥26.4

Eliminate
formula
driven
overpay-
ment ....... ¥0.9 ¥1.2 ¥1.5 ¥2.0 ¥2.5 ¥3.3 ¥4.5 ¥15.9

Reduce up-
dates for
durable
medical
equip-
ment 9 ..... ¥0.1 ¥0.3 ¥0.4 ¥0.5 ¥0.7 ¥0.8 ¥1.0 ¥3.8

Reduce up-
dates for
clinical
labs ......... ¥0.1 ¥0.4 ¥0.7 ¥0.9 ¥1.1 ¥1.3 ¥1.6 ¥6.0

Extend out-
patient
capital re-
duction ... 0.0 0.0 0.0 0.1 0.1 0.2 0.2 ¥0.6

Extend out-
patient
payment
reduction . 0.0 0.0 0.0 0.3 0.3 0.4 0.4 ¥1.4
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H.R. 2425 AS REPORTED BY THE COMMITTEE ON WAYS AND MEANS—BY FISCAL YEAR—Continued
[In billions of dollars]

1996 1997 1998 1999 2000 2001 2002 Total

Freeze pay-
ments for
ASC serv-
ices ......... ¥0.0 ¥0.1 ¥0.1 ¥0.2 ¥0.2 ¥0.3 ¥0.4 ¥1.3

Establish
REACH
program 10 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.2

Allow chiro-
practors
to make
referrals .. 0.1 0.2 0.2 0.2 0.3 0.4 0.4 1.7

Allow pay-
ments for
certain
oral can-
cer medi-
cation ..... 0.0 0.1 0.1 0.1 0.1 0.1 0.1 0.5

Interactions . ¥0.1 ¥0.1 ¥0.2 ¥0.2 ¥0.3 ¥0.3 ¥0.3 ¥1.4
Part 2—Part B

Premium:
Extension of

Part B
premium
at 31.5% ¥3.2 ¥4.1 ¥3.9 ¥5.1 ¥7.6 ¥10.2 ¥13.4 ¥47.5

Income-relat-
ed reduc-
tion in
medicare
subsidy ... 0.0 ¥0.4 ¥0.7 ¥1.2 ¥1.5 ¥1.7 ¥2.0 ¥7.5

Subtotal,
Subtitle G ¥4.9 ¥8.1 ¥10.0 ¥13.9 ¥18.7 ¥23.8 ¥30.1 ¥109.5

Subtitle H—Medicare
Parts A and B:

Payment for home
health services 0.0 ¥1.4 ¥2.3 ¥2.8 ¥3.2 ¥3.6 ¥4.1 ¥17.3

Medicare second
payer improve-
ments ............... 0.0 0.0 0.0 ¥1.3 ¥1.5 ¥1.6 ¥1.8 ¥6.2

Subtotal,
Subtitle H 0.0 ¥1.4 ¥2.3 ¥4.0 ¥4.6 ¥5.2 ¥5.9 ¥23.5

Change in Net Manda-
tory Medicare Outlays
before Failsafe ......... ¥8.1 ¥15.6 ¥22.1 ¥31.7 ¥42.3 ¥53.0 ¥65.7 ¥238.4

Additional Outlays Re-
duction Required by
Failsafe, Net of Pre-
miums 11 ................... 0.0 0.0 ¥4.6 ¥7.7 ¥6.9 ¥7.0 ¥5.5 ¥31.8

Total, Medicare .... ¥8.1 ¥15.6 ¥26.7 ¥39.4 ¥49.2 ¥59.9 ¥71.3 ¥270.2

Subtitle E—Teaching
Hospitals and Grad-
uate Medical Edu-
cation Trust Fund ..... 0.0 0.4 0.6 2.0 3.0 4.0 5.8 15.8

Total, H.R.
2425 ....... ¥8.1 ¥15.2 ¥26.1 ¥37.4 ¥46.2 ¥55.9 ¥65.5 ¥254.4
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H.R. 2425 AS REPORTED BY THE COMMITTEE ON WAYS AND MEANS—BY FISCAL YEAR—Continued
[In billions of dollars]

1996 1997 1998 1999 2000 2001 2002 Total

Memorandum: Monthly
Part B Premium (By
calendar year):

Estimated premium be-
fore failsafe .............. 53.40 57.40 61.80 67.10 75.10 81.90 90.90 ................

Estimated premium
after failsafe ............ 53.40 56.70 59.50 64.20 72.40 79.40 88.20 ................

FOOTNOTES:
1 Estimate includes medical savings accounts provision.
2 This provision would increase spending by about $40 million over the period 1996 through 2002.
3 Includes provision for sole community hospitals.
4 These provisions are described in Subtitle E and included by reference in Subtitle F.
5 This estimate assumes that the provision will only be applied to existing LTC facilities.
6 This estimate assumes that grandfathering would apply only to existing long term care hospitals that are located in the same building

as, or on the same campus as, another hospital.
7 This provision would cost approximately $5 million per year.
8 This provision is budget neutral if EACH/RPCH designation is limited to those hospitals currently so designated, hospitals/facilities can be

designated as such.
9 This line includes a 1% annual update for prosthetics and orthotics
10 This estimate assumes that policy is to provide cost-based reimbursement for specified Part B services only, as specified in subtitle. The

provision would cost approximately $20–$30 million per year.
11 For this estimate, CBO assumes that the target levels of benefits would be consistent with the mandatory spending levels specified in

the budget resolution. Reductions in outlays for benefits would be larger than the amounts shown here because of interactions with the Part
B premium.

NOTES:
Details may not sum to total because of rounding.
These estimates assume an enactment date of November 15, 1995. The estimates would change if the proposal was enacted at a later

date.
To the extent that health care providers are able to offset lower reimbursements by shifting costs to other payers, federal revenues could

fall.
These estimates do not incorporate changes in discretionary spending for administration.
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V. OTHER MATTERS TO BE DISCUSSED UNDER THE
RULES OF THE HOUSE

A. COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

With respect to subdivision (A) of clause 2(l)(3) of rule XI of the
Rules of the House of Representatives (relating to oversight find-
ings), the Committee advises that it was as a result of the Commit-
tee’s oversight activities concerning the financial problems facing
both the Hospital Insurance and Supplementary Medical Insurance
Trust Funds that the Committee concluded that it is appropriate
to enact the provisions contained in the bill.

B. SUMMARY OF FINDINGS AND RECOMMENDATIONS OF THE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT

With respect to subdivision (D) of clause 2(l)(3) of rule XI of the
Rules of the House of Representatives (relating to oversight find-
ings), the Committee advises that no oversight findings or rec-
ommendations have been submitted to this Committee by the Com-
mittee on Government Reform and Oversight with respect to the
provisions contained in this bill.

C. INFLATIONARY IMPACT STATEMENT

In compliance with clause 2(l)(4) of rule XI of the Rules of the
House of Representatives, the Committee states that the provisions
of the bill are not expected to have an overall inflationary impact
on prices and costs in the operation of the national economy. As is
indicated above (in part IV of this report), the bill is projected to
be deficit neutral over fiscal years 1996–2002.

VI. APPLICABILITY OF HOUSE RULE XXI5(C)

Rule XXI5(c) of the Rules of the House of Representatives pro-
vides that ‘‘No bill or joint resolution, amendment, or conference re-
port carrying a Federal income tax rate increase shall be consid-
ered as passed or agreed to unless so determined by a vote of not
less than three-fifths of the Members voting.’’ The Committee has
carefully reviewed the provisions of H.R. 2425 approved by the
Committee to determine whether any of these provisions constitute
a Federal income tax rate increase within the meaning of the
House Rules. It is the opinion of the Committee that there is no
provision of H.R. 2425 that constitutes a Federal income tax rate
increase within the meaning of House Rule XXI5(c) or (d).

VII. APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE ACT

Pursuant to the Federal Advisory Committee Act (5 U.S.C., App.,
section 5(b)), the Committee states that any advisory bodies cre-
ated by the bill, such as the Medicare Payment Review Commission
in section 15031 and the Commission on the Effect of the Baby
Boom Generation in section 15031, are consciously created, and are
deemed appropriate and necessary to carry out the purposes of the
bill. It is the view of the Committee that the functions of any such
advisory bodies are not being and could not be performed by one
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or more agencies or by an advisory committee already in existence,
or by enlarging the mandate of an existing advisory committee.

VIII. CHANGES IN EXISTING LAW MADE BY THE BILL AS
REPORTED

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

SOCIAL SECURITY ACT

* * * * * * *

TITLE XI—GENERAL PROVISIONS AND PEER
REVIEW

* * * * * * *

PART A—GENERAL PROVISIONS

* * * * * * *

APPOINTMENT OF THE ADMINISTRATOR OF THE HEALTH CARE
FINANCING ADMINISTRATION

SEC. 1117. The Administrator of the Health Care Financing Ad-
ministration shall be appointed by the øPresident by and with the
advice and consent of the Senate¿ Secretary of Health and Human
Services.

* * * * * * *

EXCLUSION OF CERTAIN INDIVIDUALS AND ENTITIES FROM
PARTICIPATION IN MEDICARE AND STATE HEALTH CARE PROGRAMS

SEC. 1128. (a) * * *

* * * * * * *
(c) NOTICE, EFFECTIVE DATE, AND PERIOD OF EXCLUSION.—(1)

* * *

* * * * * * *
(3)(A) * * *

* * * * * * *
(D) In the case of an exclusion of an individual or entity under

paragraph (1), (2), or (3) of subsection (b), the period of the exclu-
sion shall be 3 years, unless the Secretary determines in accordance
with regulations that a shorter period is appropriate because of
mitigating circumstances or that a longer period is appropriate be-
cause of aggravating circumstances.

(E) In the case of an exclusion of an individual or entity under
subsection (b)(4) or (b)(5), the period of the exclusion shall not be
less than the period during which the individual’s or entity’s license
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to provide health care is revoked, suspended, or surrendered, or the
individual or the entity is excluded or suspended from a Federal or
State health care program.

(F) In the case of an exclusion of an individual or entity under
subsection (b)(6)(B), the period of the exclusion shall be not less
than 1 year.

* * * * * * *

CIVIL MONETARY PENALTIES

SEC. 1128A. (a) Any person (including an organization, agency,
or other entity, but excluding a beneficiary, as defined in sub-
section (i)(5)) that—

(1) knowingly presents or causes to be presented to an offi-
cer, employee, or agent of the United States, or of any depart-
ment or agency thereof, or of any State agency (as defined in
subsection (i)(1)), a claim (as defined in subsection (i)(2)) that
the Secretary determines—

(A) * * *

* * * * * * *
(2) knowingly presents or causes to be presented to any per-

son a request for payment which is in violation of the terms
of (A) an assignment under section 1842(b)(3)(B)(ii), or (B) an
agreement with a State agency (or other requirement of a
State plan under title XIX) not to charge a person for an item
or service in excess of the amount permitted to be charged, or
(C) an agreement to be a participating physician or supplier
under section 1842(h)(1), or (D) an agreement pursuant to sec-
tion 1866(a)(1)(G), or

(3) øgives¿ knowingly gives or causes to be given to any per-
son, with respect to coverage under title XVIII of inpatient hos-
pital services subject to the provisions of section 1886, informa-
tion that he knows or should know is false or misleading, and
that could reasonably be expected to influence the decision
when to discharge such person or another individual from the
hospital;

* * * * * * *
(b)(1) * * *

* * * * * * *
(3)(A) Any physician who executes a document described in sub-

paragraph (B) with respect to an individual knowing that all of the
requirements referred to in such subparagraph are not met with re-
spect to the individual shall be subject to a civil monetary penalty
of not more than the greater of—

(i) $5,000, or
(ii) three times the amount of the payments under title XVIII

for home health services which are made pursuant to such cer-
tification,.

(B) A document described in this subparagraph is any document
that certifies, for purposes of title XVIII, that an individual meets
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the requirements of section 1814(a)(2)(C) or 1835(a)(2)(A) in the case
of home health services furnished to the individual.

* * * * * * *
(f) Civil money penalties and assessments imposed under this

section may be compromised by the Secretary and may be recov-
ered in a civil action in the name of the United States brought in
United States district court for the district where the claim was
presented, or where the claimant resides, as determined by the
Secretary. Amounts recovered under this section shall be paid to
the Secretary and disposed of as follows:

(1) * * *

* * * * * * *
(3) The remainder of the amounts recovered shall be depos-

ited øas miscellaneous receipts of the Treasury of the United
States¿ in the Anti-Fraud and Abuse Trust Fund established
under section 1893(g).

The amount of such penalty or assessment, when finally deter-
mined, or the amount agreed upon in compromise, may be deducted
from any sum then or later owing by the United States or a State
agency to the person against whom the penalty or assessment has
been assessed.

* * * * * * *
(i) For the purposes of this section:

(1) * * *

* * * * * * *
(6) The term ‘‘should know’’ means that a person, with respect

to information—
(A) acts in deliberate ignorance of the truth or falsity of

the information; or
(B) acts in reckless disregard of the truth or falsity of the

information,
and no proof of specific intent to defraud is required.

* * * * * * *

CRIMINAL PENALTIES FOR ACTS INVOLVING MEDICARE OR STATE
HEALTH CARE PROGRAMS

SEC. 1128B. (a) * * *
(b)(1) * * *
(2) Whoever knowingly and willfully offers or pays any remu-

neration (including any kickback, bribe, or rebate) directly or indi-
rectly, overtly or covertly, in cash or in kind to any person øto in-
duce¿ for the significant purpose of inducing such person—

(A) * * *

* * * * * * *
(3) Paragraphs (1) and (2) shall not apply to—

(A) * * *

* * * * * * *
(D) a waiver of any coinsurance under part B of title XVIII

by a Federally qualified health care center with respect to an
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individual who qualifies for subsidized services under a provi-
sion of the Public Health Service Act; øand¿

(E) any payment practice specified by the Secretary in regu-
lations promulgated pursuant to section 14(a) of the Medicare
and Medicaid Patient and Program Protection Act of 1987ø.¿
; and

(F) any remuneration between an organization and an indi-
vidual or entity providing services pursuant to a written agree-
ment between the organization and the individual or entity if
the organization is a MedicarePlus organization under part C
of title XVIII or if the written agreement places the individual
or entity at substantial financial risk for the cost or utilization
of the items or services which the individual or entity is obli-
gated to provide, whether through a withhold, capitation, incen-
tive pool, per diem payment, or any other similar risk arrange-
ment which places the individual or entity at substantial finan-
cial risk.

* * * * * * *

VOLUNTARY DISCLOSURE OF ACTS OR OMISSIONS

SEC. 1129. (a) ESTABLISHMENT OF VOLUNTARY DISCLOSURE PRO-
GRAM.—Not later than 3 months after the date of the enactment of
this section, the Secretary shall establish a program to encourage
individuals and entities to voluntarily disclose to the Secretary in-
formation on acts or omissions of the individual or entity which
constitute grounds for the imposition of a sanction described in sec-
tion 1128, 1128A, or 1128B.

(b) EFFECT OF VOLUNTARY DISCLOSURE.—If an individual or en-
tity voluntarily discloses information with respect to an act or omis-
sion to the Secretary under subsection (a), the following rules shall
apply:

(1) The Secretary may waive, reduce, or otherwise mitigate
any sanction which would otherwise be applicable to the indi-
vidual or entity under section 1128, 1128A, or 1128B as a re-
sult of the act or omission involved.

(2) No qui tam action may be brought pursuant to chapter 37
of title 31, United States Code, against the individual or entity
with respect to the act or omission involved.

ADVISORY OPINIONS

SEC. 1130. (a) ISSUANCE OF ADVISORY OPINIONS.—The Secretary
shall issue written advisory opinions as provided in this section.

(b) MATTERS SUBJECT TO ADVISORY OPINIONS.—The Secretary
shall issue advisory opinions as to the following matters:

(1) What constitutes prohibited remuneration within the
meaning of section 1128B(b).

(2) Whether an arrangement or proposed arrangement satis-
fies the criteria set forth in section 1128B(b)(3) for activities
which do not result in prohibited remuneration.

(2) Whether an arrangement or proposed arrangement satis-
fies the criteria which the Secretary has established, or shall es-
tablish by regulation for activities which do not result in pro-
hibited remuneration.
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(4) What constitutes an inducement to reduce or limit services
to individuals entitled to benefits under title XVIII or title XIX
or title XXI within the meaning of section 1128B(b).

(5) Whether any activity or proposed activity constitutes
grounds for the imposition of a sanction under section 1128,
1128A, or 1128B.

(c) MATTERS NOT SUBJECT TO ADVISORY OPINIONS.—Such advi-
sory opinions shall not address the following matters:

(1) Whether the fair market value shall be, or was paid or re-
ceived for any goods, services or property.

(2) Whether an individual is a bona fide employee within the
requirements of section 3121(d)(2) of the Internal Revenue Code
of 1986.

(d) EFFECT OF ADVISORY OPINIONS.—
(1) BINDING AS TO SECRETARY AND PARTIES INVOLVED.—Each

advisory opinion issued by the Secretary shall be binding as to
the Secretary and the party or parties requesting the opinion.

(2) FAILURE TO SEEK OPINION.—The failure of a party to seek
an advisory opinion may not be introduced into evidence to
prove that the party intended to violate the provisions of sec-
tions 1128, 1128A, or 1128B.

(e) REGULATIONS.—
(1) IN GENERAL.—Not later than 180 days after the date of

the enactment of this section, the Secretary shall issue regula-
tions of this section, the Secretary shall issue regulations to
carry out this section. Such regulations shall provide for—

(A) the procedure to be followed by a party applying for
an advisory opinion;

(B) the procedure to be followed by the Secretary in re-
sponding to a request for an advisory opinion;

(C) the interval in which the Secretary shall respond;
(D) the reasonable fee to be charged to the party re-

quested an advisory opinion; and
(E) the manner in which advisory opinions will be made

available to the public.
(2) SPECIFIC CONTENTS.—Under the regulations promulgated

pursuant to paragraph (1)—
(A) the Secretary shall be required to respond to a party

requesting an advisory opinion by not later than 30 days
after the request is received; and

(B) the fee charged to the party requesting an advisory
opinion shall be equal to the costs incurred by the Secretary
in responding to the request.

* * * * * * *

øMEDICARE AND MEDICAID COVERAGE DATA BANK

øSEC. 1144. (a) ESTABLISHMENT OF DATA BANK.—The Secretary
shall establish a Medicare and Medicaid Coverage Data Bank
(hereafter in this section referred to as the ‘‘Data Bank’’) to—

ø(1) further the purposes of section 1862(b) in the identifica-
tion of, and collection from, third parties responsible for pay-
ment for health care items and services furnished to medicare
beneficiaries, and
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ø(2) assist in the identification of, and the collect from, third
parties responsible for the reimbursement of costs incurred by
any State plan under title XIX with respect of medicaid bene-
ficiaries, upon request by the State agency described in section
1902(a)(5) administering such plan.

ø(b) INFORMATION IN DATA BANK.—
ø(1) IN GENERAL.—The Data Bank shall contain information

obtained pursuant to section 6103(1)(12) of the Internal Reve-
nue Code of 1986 and subsection (c).

ø(2) DISCLOSURE OF INFORMATION IN DATA BANK.—The Sec-
retary is authorized until September 30, 1998—

ø(A) (subject to the restriction in subparagraph (D)(i) of
section 6103(l)(12) of the Internal Revenue Code of 1986)
to disclose any information in the Data Bank obtained pur-
suant to such section solely for the purposes of such sec-
tion, and

ø(B) (subject to the restriction in subsection (c)(7)) to dis-
close any other information in the Data Bank to any State
agency described in section 1902(a)(5), employer, or group
health plan solely for the purposes described in subsection
(a).

ø(c) REQUIREMENT THAT EMPLOYERS REPORT INFORMATION.—
ø(1) REPORTING REQUIREMENT.—

ø(A) IN GENERAL.—Any employer described in paragraph
(2) shall report to the Secretary (in such form and manner
as the Secretary determines will minimize the burden of
such reporting) with respect to each electing individual the
information required under paragraph (5) for each cal-
endar year beginning on or after January 1, 1994, and be-
fore January 1, 1998.

ø(B) SPECIAL RULE.—To the extent a group health plan
provides information required under paragraph (5) in a
form and manner specified by the Secretary (in consulta-
tion with the Secretary of Labor) on behalf of an employer
in accordance with section 101(f) of the Employee Retire-
ment Income Security Act of 1974, the employer has com-
plied with the reporting requirement under subparagraph
(A) with respect to the reporting of such information.

ø(2) EMPLOYER DESCRIBED.—An employer is described in this
paragraph if such employer has, or contributes to, a group
health plan, with respect to which at least 1 employee of such
employer is an electing individual.

ø(3) ELECTING INDIVIDUAL.—For purposes of this subsection,
the term ‘‘electing individual’’ means an individual associated
or formerly associated with the employer in a business rela-
tionship who elects coverage under the employer’s group health
plan.

ø(4) CERTAIN INDIVIDUALS EXCLUDED.—For purposes of this
subsection, an individual providing service referred to in sec-
tion 3121(a)(7)(B) of the Internal Revenue Code of 1986 shall
not be considered an employee or electing individual with re-
spect to an employer.

ø(5) INFORMATION REQUIRED.—For purposes of paragraph
(1), each employer shall provide the following information:



263

ø(A) The name and TIN of the electing individual.
ø(B) The type of group health plan coverage (single or

family) elected by the electing individual.
ø(C) The name, address, and identifying number of the

group health plan elected by such electing individual.
ø(D) The name and TIN of each other individual covered

under the group health plan pursuant to such election.
ø(E) The period during which such coverage is elected.
ø(F) The name, address, and TIN of the employer.

ø(6) TIME OF FILING.—For purposes of determining the date
for filing the report under paragraph (1), such report shall be
treated as a statement described in section 6051(d) of the In-
ternal Revenue Code of 1986.

ø(7) LIMITS ON DISCLOSURE OF INFORMATION REPORTED.—
ø(A) IN GENERAL.—The disclosure of the information re-

ported under paragraph (1) shall be restricted by the Sec-
retary under rules similar to the rules of subsections(a)
and (p) of section 6103 of the Internal Revenue Code of
1986.

ø(B) PENALTY FOR UNAUTHORIZED WILLFUL DISCLOSURE
OF INFORMATION.—The unauthorized disclosure of any in-
formation reported under paragraph (1) shall be subject to
the penalty described in paragraph (1), (2), (3), or (4) of
section 7213(a) of such Code.

ø(9) PENALTY FOR FAILURE TO REPORT.—In the case of the
failure of an employer (other than a Federal or other govern-
mental entity) to report under paragraph (1)(A) with respect to
each electing individual, the Secretary shall impose a penalty
as described in part II of subchapter B of chapter 68 of the In-
ternal Revenue Code of 1986.

ø(d) FEES FOR DATA BANK SERVICES.—The Secretary shall estab-
lish fees for services provided under this section which shall re-
main available, without fiscal year limitation, to the Secretary to
cover the administrative costs to the Data Bank of providing such
services.

ø(f) DEFINITIONS.—In this section:
ø(1) MEDICARE BENEFICIARY.—The term ‘‘medicare bene-

ficiary’’ means an individual entitled to benefits under part A,
or enrolled under part B, of title XVIII, but does not include
such an individual enrolled in part A under section 1818.

ø(2) MEDICAID BENEFICIARY.—The term ‘‘medicaid bene-
ficiary’’ means an individual entitled to benefits under a State
plan for medical assistance under title XIX (including a State
plan operating under a statewide waiver under section 1115).

ø(3) GROUP HEALTH PLAN.—The term ‘‘group health plan’’
shall have the meaning given to such term by section
5000(b)(1) of the Internal Revenue Code of 1986.

ø(4) TIN.—The term ‘‘TIN’’ shall have the meaning given to
such term by section 7701(a)(41) of such Code.¿

* * * * * * *
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TITLE XVIII—HEALTH INSURANCE FOR THE AGED AND
DISABLED

* * * * * * *

PROVIDING FOR CHOICE OF COVERAGE

SEC. 1805. (a) CHOICE OF COVERAGE.—
(1) IN GENERAL.—Subject to the provisions of this section,

every individual who is entitled to benefits under part A and
enrolled under part B shall elect to receive benefits under this
title through one of the following:

(A) THROUGH FEE-FOR-SERVICE SYSTEM.—Through the
provisions of parts A and B.

(B) THROUGH A MEDICAREPLUS PRODUCT.—Through a
MedicarePlus product (as defined in paragraph (2)), which
may be—

(i) a high deductible/medisave product (and a con-
tribution into a MedicarePlus medical savings account
(MSA)),

(ii) a product offered by a provider-sponsored organi-
zation,

(iii) a product offered by an organization that is a
Taft-Hartley plan or association, or

(iv) a product providing for benefits on a fee-for-serv-
ice or other basis.

(2) MEDICAREPLUS PRODUCT DEFINED.—For purposes this sec-
tion and part C, the term ‘‘MedicarePlus product’’ means health
benefits coverage offered under a policy, contract, or plan by a
MedicarePlus organization (as defined in section 1851(a)) pur-
suant to and in accordance with a contract under section 1857.

(3) TERMINOLOGY RELATING TO OPTIONS.—For purposes of
this section and part C—

(A) NON-MEDICARE-PLUS OPTION.—An individual who
has made the election described in paragraph (1)(A) is con-
sidered to have elected the ‘‘Non-MedicarePlus option’’.

(B) MEDICAREPLUS OPTION.—An individual who has
made the election described in paragraph (1)(B) to obtain
coverage through a MedicarePlus product is considered to
have elected the ‘‘MedicarePlus option’’ for that product.

(b) SPECIAL RULES.—
(1) RESIDENCE REQUIREMENT.—Except as the Secretary may

otherwise provide, an individual is eligible to elect a
MedicarePlus product offered by a MedicarePlus organization
only if the organization in relation to the product serves the geo-
graphic area in which the individual resides.

(2) AFFILIATION REQUIREMENTS FOR CERTAIN PRODUCTS.—
(A) IN GENERAL.—Subject to subparagraph (B), an indi-

vidual is eligible to elect a MedicarePlus product offered by
a limited enrollment MedicarePlus organization (as defined
in section 1852(c)(4)(D)) only if—

(i) the individual is eligible under section 1852(c)(4)
to make such election, and

(ii) in the case of a MedicarePlus organization that
is a Taft-Hartley sponsor (as defined in section
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1852(c)(4)), the individual elected under this section a
MedicarePlus product offered by the sponsor during the
first enrollment period in which the individual was eli-
gible to make such election with respect to such spon-
sor.

(B) NO REELECTION AFTER DISENROLLMENT FOR CERTAIN
PRODUCTS.—An individual is not eligible to elect a
MedicarePlus product offered by a MedicarePlus organiza-
tion that is a Taft-Hartley sponsor if the individual pre-
viously had elected a MedicarePlus product offered by the
organization and had subsequently discontinued to elect
such a product offered by the organization.

(3) SPECIAL RULE FOR CERTAIN ANNUITANTS.—An individual
is not eligible to elect a high deductible/medisave product if the
individual is entitled to benefits under chapter 89 of title 5,
United States Code, as an annuitant or spouse of an annuitant.

(c) PROCESS FOR EXERCISING CHOICE.—
(1) IN GENERAL.—The Secretary shall establish a process

through which elections described in subsection (a) are made
and changed, including the form and manner in which such
elections are made and changed. Such elections shall be made
or changed only during coverage election periods specified
under subsection (e) and shall become effective as provided in
subsection (f).

(2) EXPEDITED IMPLEMENTATION.—The Secretary shall estab-
lish the process of electing coverage under this section during
the transition period (as defined in subsection (e)(1)(B)) in such
an expedited manner as will permit such an election for
MedicarePlus products in an area as soon as such products be-
come available in that area.

(3) COORDINATION THROUGH MEDICARE-PLUS ORGANIZA-
TIONS.—

(A) ENROLLMENT.—Such process shall permit an individ-
ual who wishes to elect a MedicarePlus product offered by
a MedicarePlus organization to make such election through
the filing of an appropriate election form with the organiza-
tion.

(B) DISENROLLMENT.—Such process shall permit an indi-
vidual, who has elected a MedicarePlus product offered by
a MedicarePlus organization and who wishes to terminate
such election, to terminate such election through the filing
of an appropriate election form with the organization.

(4) DEFAULT.—
(A) INITIAL ELECTION.—

(i) IN GENERAL.—Subject to clause (ii), an individual
who fails to make an election during an initial election
period under subsection (e)(1) is deemed to have chosen
the Non-MedicarePlus option.

(ii) SEAMLESS CONTINUATION OF COVERAGE.—The
Secretary shall establish procedures under which indi-
viduals who are enrolled with a MedicarePlus organi-
zation at the time of the initial election period and who
fail to elect to receive coverage other than through the
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organization are deemed to have elected an appropriate
MedicarePlus product offered by the organization.

(B) CONTINUING PERIODS.—An individual who has made
(or deemed to have made) an election under this section is
considered to have continued to make such election until
such time as—

(i) the individual changes the election under this sec-
tion, or

(ii) a MedicarePlus product is discontinued, if the in-
dividual had elected such product at the time of the
discontinuation.

(5) AGREEMENTS WITH COMMISSIONER OF SOCIAL SECURITY TO
PROMOTE EFFICIENT ADMINISTRATION.—In order to promote the
efficient administration of this section and the MedicarePlus
program under part C, the Secretary may enter into an agree-
ment with the Commissioner of Social Security under which the
Commissioner performs administrative responsibilities relating
to enrollment and disenrollment in MedicarePlus products
under this section.

(d) PROVISION OF BENEFICIARY INFORMATION TO PROMOTE IN-
FORMED CHOICE.—

(1) IN GENERAL.—The Secretary shall provide for activities
under this subsection to disseminate broadly information to
medicare beneficiaries (and prospective medicare beneficiaries)
on the coverage options provided under this section in order to
promote an active, informed selection among such options. Such
information shall be made available on such a timely basis
(such as 6 months before the date an individual would first at-
tain eligibility for medicare on the basis of age) as to permit in-
dividuals to elect the MedicarePlus option during the initial
election period described in subsection (e)(1).

(2) USE OF NONFEDERAL ENTITIES.—The Secretary shall, to
the maximum extent feasible, enter into contracts with appro-
priate non-Federal entities to carry out activities under this
subsection.

(3) SPECIFIC ACTIVITIES.—In carrying out this subsection, the
Secretary shall provide for at least the following activities in all
areas in which MedicarePlus products are offered:

(A) INFORMATION BOOKLET.—
(i) IN GENERAL.—The Secretary shall publish an in-

formation booklet and disseminate the booklet to all in-
dividuals eligible to elect the MedicarePlus option
under this section during coverage election periods.

(ii) INFORMATION INCLUDED.—The booklet shall in-
clude information presented in plain English and in a
standardized format regarding—

(I) the benefits (including cost-sharing) and pre-
miums for the various MedicarePlus products in
the areas involved;

(II) the quality of such products, including
consumer satisfaction information; and

(III) rights and responsibilities of medicare bene-
ficiaries under such products.
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(iii) PERIODIC UPDATING.—The booklet shall be up-
dated on a regular basis (not less often than once every
12 months) to reflect changes in the availability of
MedicarePlus products and the benefits and premiums
for such products.

(B) TOLL-FREE NUMBER.—The Secretary shall maintain a
toll-free number for inquiries regarding MedicarePlus op-
tions and the operation of part C.

(C) GENERAL INFORMATION IN MEDICARE HANDBOOK.—
The Secretary shall include information about the
MedicarePlus option provided under this section in the an-
nual notice of medicare benefits under section 1804.

(e) COVERAGE ELECTION PERIODS.—
(1) INITIAL CHOICE UPON ELIGIBILITY TO MAKE ELECTION.—

(A) IN GENERAL.—In the case of an individual who first
becomes entitled to benefits under part A and enrolled
under part B after the beginning of the transition period
(as defined in subparagraph (B)), the individual shall
make the election under this section during a period (of a
duration and beginning at a time specified by the Sec-
retary) at the first time the individual both is entitled to
benefits under part A and enrolled under part B. Such pe-
riod shall be specified in a manner so that, in the case of
an individual who elects a MedicarePlus product during
the period, coverage under the product becomes effective as
of the first date on which the individual may receive such
coverage.

(B) TRANSITION PERIOD DEFINED.—In this subsection, the
term ‘‘transition period’’ means, with respect to an individ-
ual in an area, the period beginning on the first day of the
first month in which a MedicarePlus product is first made
available to individuals in the area and ending with the
month preceding the beginning of the first annual, coordi-
nated election period under paragraph (3).

(2) DURING TRANSITION PERIOD.—Subject to paragraph (6)—
(A) CONTINUOUS OPEN ENROLLMENT INTO A MEDICARE-

PLUS OPTION.—During the transition period, an individual
who is eligible to make an election under this section and
who has elected the non-MedicarePlus option may change
such election to a MedicarePlus option at any time.

(B) OPEN DISENROLLMENT BEFORE END OF TRANSITION
PERIOD.—

(i) IN GENERAL.—During the transition period, an in-
dividual who has elected a MedicarePlus option for a
MedicarePlus product may change such election to an-
other MedicarePlus product or to the non-MedicarePlus
option.

(ii) SPECIAL RULE.—During the transition period, an
individual who has elected a high deductible/medisave
product may not change such election to a
MedicarePlus product that is not a high deductible/
medisave product unless the individual has had such
election in effect for 12 months.

(3) ANNUAL, COORDINATED ELECTION PERIOD.—
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(A) IN GENERAL.—Subject to paragraph (5), each individ-
ual who is eligible to make an election under this section
may change such election during annual, coordinated elec-
tion periods.

(B) ANNUAL, COORDINATED ELECTION PERIOD.—For pur-
poses of this section, the term ‘‘annual, coordinated election
period’’ means, with respect to a calendar year (beginning
with 1998), the month of October before such year.

(C) MEDICAREPLUS HEALTH FAIR DURING OCTOBER,
1996.—In the month of October, 1996, the Secretary shall
provide for a nationally coordinated educational and pub-
licity campaign to inform individuals, who are eligible to
elect MedicarePlus products, about such products and the
election process provided under this section (including the
annual, coordinated election periods that occur in subse-
quent years).

(4) SPECIAL 90-DAY DISENROLLMENT OPTION.—
(A) IN GENERAL.—In the case of the first time an individ-

ual elects a MedicarePlus option (other than a high deduct-
ible/medisave product) under this section, the individual
may discontinue such election through the filing of an ap-
propriate notice during the 90-day period beginning on the
first day on which the individual’s coverage under the
MedicarePlus product under such option becomes effective.

(B) EFFECT OF DISCONTINUATION OF ELECTION.—An indi-
vidual who discontinues an election under this paragraph
shall be deemed at the time of such discontinuation to have
elected the Non-MedicarePlus option.

(5) SPECIAL ELECTION PERIODS.—An individual may dis-
continue an election of a MedicarePlus product offered by a
MedicarePlus organization other than during an annual, co-
ordinated election period and make a new election under this
section if—

(A) the organization’s or product’s certification under
part C has been terminated or the organization has termi-
nated or otherwise discontinued providing the product;

(B) in the case of an individual who has elected a
MedicarePlus product offered by a MedicarePlus organiza-
tion, the individual is no longer eligible to elect the product
because of a change in the individual’s place of residence
or other change in circumstances (specified by the Sec-
retary, but not including termination of membership in a
qualified association in the case of a product offered by a
qualified association or termination of the individual’s en-
rollment on the basis described in clause (i) or (ii) section
1852(c)(3)(B));

(C) the individual demonstrates (in accordance with
guidelines established by the Secretary) that—

(i) the organization offering the product substantially
violated a material provision of the organization’s con-
tract under part C in relation to the individual and the
product; or

(ii) the organization (or an agent or other entity act-
ing on the organization’s behalf) materially misrepre-
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sented the product’s provisions in marketing the prod-
uct to the individual; or

(D) the individual meets such other conditions as the Sec-
retary may provide.

(6) SPECIAL RULE FOR HIGH DEDUCTIBLE/MEDISAVE PROD-
UCTS.—Notwithstanding the previous provisions of this sub-
section, an individual may elect a high deductible/medisave
product only during an annual, coordinated election period de-
scribed in paragraph (3)(B) or during the month of October,
1996.

(f) EFFECTIVENESS OF ELECTIONS.—
(1) DURING INITIAL COVERAGE ELECTION PERIOD.—An election

of coverage made during the initial coverage election period
under subsection (e)(1)(A) shall take effect upon the date the in-
dividual becomes entitled to benefits under part A and enrolled
under part B, except as the Secretary may provide (consistent
with section 1838) in order to prevent retroactive coverage.

(2) DURING TRANSITION; 90-DAY DISENROLLMENT OPTION.—An
election of coverage made under subsection (e)(2) and an elec-
tion to discontinue a MedicarePlus option under subsection
(e)(4) at any time shall take effect with the first calendar month
following the date on which the election is made.

(3) ANNUAL, COORDINATED ELECTION PERIOD AND MEDISAVE
ELECTION.—An election of coverage made during an annual, co-
ordinated election period (as defined in subsection (e)(3)(B)) in
a year or for a high deductible/medisave product shall take ef-
fect as of the first day of the following year.

(4) OTHER PERIODS.—An election of coverage made during
any other period under subsection (e)(5) shall take effect in such
manner as the Secretary provides in a manner consistent (to the
extent practicable) with protecting continuity of health benefit
coverage.

(g) EFFECT OF ELECTION OF MEDICAREPLUS OPTION.—Subject to
the provisions of section 1855(f), payments under a contract with a
MedicarePlus organization under section 1857(a) with respect to an
individual electing a MedicarePlus product offered by the organiza-
tion shall be instead of the amounts which (in the absence of the
contract) would otherwise be payable under parts A and B for items
and services furnished to the individual.

(h) ADMINISTRATION.—
(1) IN GENERAL.—This part and sections 1805 and 1876 shall

be administered through an operating division (A) that is estab-
lished or identified by the Secretary in the Department of
Health and Human Services, (B) that is separate from the
Health Care Financing Administration, and (C) the primary
function of which is the administration of this part and such
sections. The director of such division shall be of equal pay and
rank to that of the individual responsible for overall adminis-
tration of parts A and B.

(2) TRANSFER AUTHORITY.—The Secretary shall transfer such
personnel, administrative support systems, assets, records,
funds, and other resources in the Health Care Financing Ad-
ministration to the operating division referred to in paragraph
(1) as are used in the administration of section 1876 and as
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may be required to implement the provisions referred to in such
paragraph promptly and efficiently.

MEDICARE PAYMENT REVIEW COMMISSION

SEC. 1806. (a) ESTABLISHMENT.—There is hereby established the
Medicare Payment Review Commission (in this section referred to as
the ‘‘Commission’’).

(b) DUTIES.—
(1) GENERAL DUTIES AND REPORTS.—The Commission shall

review, and make recommendations to Congress concerning,
payment policies under this title. By not later than June 1 of
each year, the Commission shall submit a report to Congress
containing an examination of issues affecting the medicare pro-
gram, including the implications of changes in health care de-
livery in the United States and in the market for health care
services on the medicare program. The Commission may submit
to Congress from time to time such other reports as the Com-
mission deems appropriate. The Secretary shall respond to rec-
ommendations of the Commission in notices of rulemaking pro-
ceedings under this title.

(2) SPECIFIC DUTIES RELATING TO MEDICAREPLUS PROGRAM.—
Specifically, the Commission shall review, with respect to the
MedicarePlus program under part C—

(A) the appropriateness of the methodology for making
payment to plans under such program, including the mak-
ing of differential payments and the distribution of dif-
ferential updates among different payment areas,

(B) the appropriateness of the mechanisms used to adjust
payments for risk and the need to adjust such mechanisms
to take into account health status of beneficiaries,

(C) the implications of risk selection both among
MedicarePlus organizations and between the MedicarePlus
option and the non-MedicarePlus option,

(D) in relation to payment under part C, the development
and implementation of mechanisms to assure the quality of
care for those enrolled with MedicarePlus organizations,

(F) the impact of the MedicarePlus program on access to
care for medicare beneficiaries, and

(G) other major issues in implementation and further de-
velopment of the MedicarePlus program.

(3) SPECIFIC DUTIES RELATING TO THE FAILSAFE BUDGET
MECHANISM.—Specifically, the Commission shall review, with
respect to the failsafe budget mechanism described in section
1895—

(A) the appropriateness of the expenditure projections by
the Secretary under section 1895(c) for each medicare sec-
tor;

(B) the appropriateness of the growth factors for each sec-
tor and the ability to take into account substitution across
sectors;

(C) the appropriateness of the mechanisms for imple-
menting reductions in payment amounts for different sec-
tors, including any adjustments to reflect changes in vol-
ume or intensity resulting for any payment reductions;
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(D) the impact of the mechanism on provider participa-
tion in parts A and B and in the MedicarePlus program;
and

(E) the appropriateness of the medicare benefit budget
(under section 1895(c)(2)(C) of the Social Security Act), par-
ticularly for fiscal years after fiscal year 2002.

(4) SPECIFIC DUTIES RELATING TO THE FEE-FOR-SERVICE SYS-
TEM.—Specifically, the Commission shall review payment poli-
cies under parts A and B, including—

(A) the factors affecting expenditures for services in dif-
ferent sectors, including the process for updating hospital,
physician, and other fees,

(B) payment methodologies; and
(C) the impact of payment policies on access and quality

of care for medicare beneficiaries.
(5) SPECIFIC DUTIES RELATING TO INTERACTION OF PAYMENT

POLICIES WITH HEALTH CARE DELIVERY GENERALLY.—Specifi-
cally the Commission shall review the effect of payment policies
under this title on the delivery of health care services under this
title and assess the implications of changes in the health serv-
ices market on the medicare program.

(c) MEMBERSHIP.—
(1) NUMBER AND APPOINTMENT.—The Commission shall be

composed of 15 members appointed by Comptroller General.
(2) QUALIFICATIONS.—The membership of the Commission

shall include individuals with national recognition for their ex-
pertise in health finance and economics, actuarial science,
health facility management, health plans and integrated deliv-
ery systems, reimbursement of health facilities, physicians, and
other providers of services, and other related fields, who provide
a mix of different professionals, broad geographic representa-
tion, and a balance between urban and rural representatives,
including physicians and other health professionals, employers,
third party payors, individuals skilled in the conduct and inter-
pretation of biomedical, health services, and health economics
research and expertise in outcomes and effectiveness research
and technology assessment. Such membership shall also include
representatives of consumers and the elderly.

(3) CONSIDERATIONS IN INITIAL APPOINTMENT.—To the extent
possible, in first appointing members to the Commission shall
consider appointing individuals who (as of the date of the en-
actment of this section) were serving on the Prospective Pay-
ment Assessment Commission or the Physician Payment Review
Commission.

(4) TERMS.—
(A) IN GENERAL.—The terms of members of the Commis-

sion shall be for 3 years except that the Comptroller Gen-
eral shall designate staggered terms for the members first
appointed.

(B) VACANCIES.—Any member appointed to fill a vacancy
occurring before the expiration of the term for which the
member’s predecessor was appointed shall be appointed
only for the remainder of that term. A member may serve
after the expiration of that member’s term until a successor
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has taken office. A vacancy in the Commission shall be
filled in the manner in which the original appointment was
made.

(5) COMPENSATION.—While serving on the business of the
Commission (including traveltime), a member of the Commis-
sion shall be entitled to compensation at the per diem equiva-
lent of the rate provided for level IV of the Executive Schedule
under section 5315 of title 5, United States Code; and while so
serving away from home and member’s regular place of busi-
ness, a member may be allowed travel expenses, as authorized
by the Chairman of the Commission. Physicians serving as per-
sonnel of the Commission may be provided a physician com-
parability allowance by the Commission in the same manner as
Government physicians may be provided such an allowance by
an agency under section 5948 of title 5, United States Code,
and for such purpose subsection (i) of such section shall apply
to the Commission in the same manner as it applies to the Ten-
nessee Valley Authority. For purposes of pay (other than pay of
members of the Commission) and employment benefits, rights,
and privileges, all personnel of the Commission shall be treated
as if they were employees of the United States Senate.

(6) CHAIRMAN; VICE CHAIRMAN.—The Comptroller General
shall designate a member of the Commission, at the time of ap-
pointment of the member, as Chairman and a member as Vice
Chairman for that term of appointment.

(7) MEETINGS.—The Commission shall meet at the call of the
Chairman.

(d) DIRECTOR AND STAFF; EXPERTS AND CONSULTANTS.—Subject
to such review as the Comptroller General deems necessary to as-
sure the efficient administration of the Commission, the Commis-
sion may—

(1) employ and fix the compensation of an Executive Director
(subject to the approval of the Comptroller General) and such
other personnel as may be necessary to carry out its duties
(without regard to the provisions of title 5, United States Code,
governing appointments in the competitive service);

(2) seek such assistance and support as may be required in
the performance of its duties from appropriate Federal depart-
ments and agencies;

(3) enter into contracts or make other arrangements, as may
be necessary for the conduct of the work of the Commission
(without regard to section 3709 of the Revised Statutes (41
U.S.C. 5));

(4) make advance, progress, and other payments which relate
to the work of the Commission;

(5) provide transportation and subsistence for persons serving
without compensation; and

(6) prescribe such rules and regulations as it deems necessary
with respect to the internal organization and operation of the
Commission.

(e) POWERS.—
(1) OBTAINING OFFICIAL DATA.—The Commission may secure

directly from any department or agency of the United States in-
formation necessary to enable it to carry out this section. Upon
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request of the Chairman, the head of that department or agency
shall furnish that information to the Commission on an agreed
upon schedule.

(2) DATA COLLECTION.—In order to carry out its functions, the
Commission shall collect and assess information

(A) utilize existing information, both published and
unpublished, where possible, collected and assessed either
by its own staff or under other arrangements made in ac-
cordance with this section,

(B) carry out, or award grants or contracts for, original
research and experimentation, where existing information
is inadequate, and

(C) adopt procedures allowing any interested party to
submit information for the Commission’s use in making re-
ports and recommendations.

(3) ACCESS OF GAO TO INFORMATION.—The Comptroller Gen-
eral shall have unrestricted access to all deliberations, records,
and data of the Commission, immediately upon request.

(4) PERIODIC AUDIT.—The Commission shall be subject to
periodic audit by the General Accounting Office.

(f) AUTHORIZATION OF APPROPRIATIONS.—
(1) REQUEST FOR APPROPRIATIONS.—The Commission shall

submit requests for appropriations in the same manner as the
Comptroller General submits requests for appropriations, but
amounts appropriated for the Commission shall be separate
from amounts appropriated for the Comptroller General.

(2) AUTHORIZATION.—There are authorized to be appropriated
such sums as may be necessary to carry out the provisions of
this section. 60 percent of such appropriation shall be payable
from the Federal Hospital Insurance Trust Fund, and 40 per-
cent of such appropriation shall be payable from the Federal
Supplementary Medical Insurance Trust Fund.

STANDARDS FOR MEDICARE INFORMATION TRANSACTIONS AND DATA
ELEMENTS

SEC. 1807. (a) ADOPTION OF STANDARDS FOR DATA ELEMENTS.—
(1) IN GENERAL.—Pursuant to subsection (b), the Secretary

shall adopt standards for information transactions and data
elements of medicare information and modifications to the
standards under this section that are—

(A) consistent with the objective of reducing the adminis-
trative costs of providing and paying for health care; and

(B) developed or modified by a standard setting organiza-
tion (as defined in subsection (h)(8)).

(2) SPECIAL RULE RELATING TO DATA ELEMENTS.—The Sec-
retary may adopt or modify a standard relating to data ele-
ments that is different from the standard developed by a stand-
ard setting organization, if—

(A) the different standard or modification will substan-
tially reduce administrative costs to health care providers
and health plans compared to the alternative; and

(B) the standard or modification is promulgated in ac-
cordance with the rulemaking procedures of subchapter III
of chapter 5 of title 5, United States Code.
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(3) SECURITY STANDARDS FOR HEALTH INFORMATION NET-
WORK.—

(A) IN GENERAL.—Each person, who maintains or trans-
mits medicare information or data elements of medicare in-
formation and is subject to this section, shall maintain rea-
sonable and appropriate administrative, technical, and
physical safeguards—

(i) to ensure the integrity and confidentiality of the
information;

(ii) to protect against any reasonably anticipated—
(I) threats or hazards to the security or integrity

of the information; and
(II) unauthorized uses or disclosures of the infor-

mation; and
(iii) to otherwise ensure compliance with this section

by the officers and employees of such person.
(B) SECURITY STANDARDS.—The Secretary shall establish

security standards and modifications to such standards
with respect to medicare information network services,
health plans, and health care providers that—

(i) take into account—
(I) the technical capabilities of record systems

used to maintain medicare information;
(II) the costs of security measures;
(III) the need for training persons who have ac-

cess to medicare information; and
(IV) the value of audit trails in computerized

record systems; and
(ii) ensure that a medicare information network serv-

ice, if it is part of a larger organization, has policies
and security procedures which isolate the activities of
such service with respect to processing information in
a manner that prevents unauthorized access to such in-
formation by such larger organization.

The security standards established by the Secretary shall
be based on the standards developed or modified by stand-
ard setting organizations. If such standards do not exist,
the Secretary shall rely on the recommendations of the
Medicare Information Advisory Committee (established
under subsection (g)) and shall consult with appropriate
government agencies and private organizations in accord-
ance with paragraph (5).

(4) IMPLEMENTATION SPECIFICATIONS.—The Secretary shall
establish specifications for implementing each of the standards
and the modifications to the standards adopted pursuant to
paragraph (1) or (3).

(5) ASSISTANCE TO THE SECRETARY.—In complying with the
requirements of this section, the Secretary shall rely on rec-
ommendations of the Medicare Information Advisory Committee
established under subsection (g) and shall consult with appro-
priate Federal and State agencies and private organizations.
The Secretary shall publish in the Federal Register the rec-
ommendations of the Medicare Information Advisory Committee
regarding the adoption of a standard under this section.
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(b) STANDARDS FOR INFORMATION TRANSACTIONS AND DATA ELE-
MENTS.—

(1) IN GENERAL.—The Secretary shall adopt standards for
transactions and data elements to make medicare information
uniformly available to be exchanged electronically, that is—

(A) appropriate for the following financial and adminis-
trative transactions: claims (including coordination of bene-
fits) or equivalent encounter information, enrollment and
disenrollment, eligibility, premium payments, and referral
certification and authorization; and

(B) related to other financial and administrative trans-
actions determined appropriate by the Secretary consistent
with the goals of improving the operation of the health care
system and reducing administrative costs.

(2) UNIQUE HEALTH IDENTIFIERS.—
(A) ADOPTION OF STANDARDS.—The Secretary shall adopt

standards providing for a standard unique health identi-
fier for each individual, employer, health plan, and health
care provider for use in the medicare information system.
In developing unique health identifiers for each health plan
and health care provider, the Secretary shall take into ac-
count multiple uses for identifiers and multiple locations
and specialty classifications for health care providers.

(B) PENALTY FOR IMPROPER DISCLOSURE.—A person who
knowingly uses or causes to be used a unique health identi-
fier under subparagraph (A) for a purpose that is not au-
thorized by the Secretary shall—

(i) be fined not more than $50,000, imprisoned not
more than 1 year, or both; or

(ii) if the offense is committed under false pretenses,
be fined not more than $100,000, imprisoned not more
than 5 years, or both.

(3) CODE SETS.—
(A) IN GENERAL.—The Secretary, in consultation with the

Medicare Information Advisory Committee, experts from
the private sector, and Federal and State agencies, shall—

(i) select code sets for appropriate data elements from
among the code sets that have been developed by pri-
vate and public entities; or

(ii) establish code sets for such data elements if no
code sets for the data elements have been developed.

(B) DISTRIBUTION.—The Secretary shall establish effi-
cient and low-cost procedures for distribution (including
electronic distribution) of code sets and modifications made
to such code sets under subsection (c)(2).

(4) ELECTRONIC SIGNATURE.—
(A) IN GENERAL.—The Secretary, after consultation with

the Medicare Information Advisory Committee, shall pro-
mulgate regulations specifying procedures for the electronic
transmission and authentication of signatures, compliance
with which will be deemed to satisfy Federal and State
statutory requirements for written signatures with respect
to information transactions required by this section and
written signatures on enrollment and disenrollment forms.
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(B) PAYMENTS FOR SERVICES AND PREMIUMS.—Nothing in
this section shall be construed to prohibit the payment of
health care services or health plan premiums by debit,
credit, payment card or numbers, or other electronic means.

(5) TRANSFER OF INFORMATION BETWEEN HEALTH PLANS.—
The Secretary shall develop rules and procedures—

(A) for determining the financial liability of health plans
when health care benefits are payable under two or more
health plans; and

(B) for transferring among health plans appropriate
standard data elements needed for the coordination of ben-
efits, the sequential processing of claims, and other data
elements for individuals who have more than one health
plan.

(6) COORDINATION OF BENEFITS.—If, at the end of the 5-year
period beginning on the date of the enactment of this section,
the Secretary determines that additional transaction standards
for coordinating benefits are necessary to reduce administrative
costs or duplicative (or inappropriate) payment of claims, the
Secretary shall establish further transaction standards for the
coordination of benefits between health plans.

(7) PROTECTION OF TRADE SECRETS.—Except as otherwise re-
quired by law, the standards adopted under this section shall
not require disclosure of trade secrets or confidential commer-
cial information by an entity operating a medicare information
network.

(c) TIMETABLES FOR ADOPTION OF STANDARDS.—
(1) INITIAL STANDARDS.—Not later than 18 months after the

date of the enactment of this section, the Secretary shall adopt
standards relating to the information transactions, data ele-
ments of medicare information and security described in sub-
sections (a) and (b).

(2) ADDITIONS AND MODIFICATIONS TO STANDARDS.—
(A) IN GENERAL.—The Secretary shall review the stand-

ards adopted under this section and shall adopt additional
or modified standards, that have been developed or modi-
fied by a standard setting organization, as determined ap-
propriate, but not more frequently than once every 12
months. Any addition or modification to such standards
shall be completed in a manner which minimizes the dis-
ruption and cost of compliance.

(B) ADDITIONS AND MODIFICATIONS TO CODE SETS.—
(i) IN GENERAL.—The Secretary shall ensure that

procedures exist for the routine maintenance, testing,
enhancement, and expansion of code sets.

(ii) ADDITIONAL RULES.—If a code set is modified
under this paragraph, the modified code set shall in-
clude instructions on how data elements of medicare
information that were encoded prior to the modifica-
tion may be converted or translated so as to preserve
the informational value of the data elements that ex-
isted before the modification. Any modification to a
code set under this paragraph shall be implemented in
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a manner that minimizes the disruption and cost of
complying with such modification.

(d) REQUIREMENTS FOR HEALTH PLANS.—
(1) IN GENERAL.—If a person desires to conduct any of the in-

formation transactions described in subsection (b)(1) with a
health plan as a standard transaction, the health plan shall
conduct such standard transaction in a timely manner and the
information transmitted or received in connection with such
transaction shall be in the form of standard data elements of
medicare information.

(2) SATISFACTION OF REQUIREMENTS.—A health plan may
satisfy the requirement imposed on such plan under paragraph
(1) by directly transmitting standard data elements of medicare
information or submitting nonstandard data elements to a med-
icare information network service for processing into standard
data elements and transmission.

(3) TIMETABLES FOR COMPLIANCE WITH REQUIREMENTS.—Not
later than 24 months after the date on which standards are
adopted under subsections (a) and (b) with respect to any type
of information transaction or data element of medicare informa-
tion or with respect to security, a health plan shall comply with
the requirements of this section with respect to such transaction
or data element.

(4) COMPLIANCE WITH MODIFIED STANDARDS.—If the Secretary
adopts a modified standard under subsection (a) or (b), a
health plan shall be required to comply with the modified
standard at such time as the Secretary determines appropriate
taking into account the time needed to comply due to the nature
and extent of the modification. However, the time determined
appropriate under the preceding sentence shall be not earlier
than the last day of the 180-day period beginning on the date
such modified standard is adopted. The Secretary may extend
the time for compliance for small health plans, if the Secretary
determines such extension is appropriate.

(e) GENERAL PENALTY FOR FAILURE TO COMPLY WITH REQUIRE-
MENTS AND STANDARDS.—

(1) GENERAL PENALTY.—
(A) IN GENERAL.—Except as provided in paragraph (2),

the Secretary shall impose on any person that violates a re-
quirement or standard—

(i) with respect to medicare information transactions,
data elements of medicare information, or security im-
posed under subsection (a) or (b); or

(ii) with respect to health plans imposed under sub-
section (d);

a penalty of not more than $100 for each such violation of
a specific standard or requirement, but the total amount
imposed for all such violations of a specific standard or re-
quirement during the calendar year shall not exceed
$25,000.

(B) PROCEDURES.—The provisions of section 1128A (other
than subsections (a) and (b) and the second sentence of sub-
section (f)) shall apply to the imposition of a civil money
penalty under this paragraph in the same manner as such
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provisions apply to the imposition of a penalty under such
section 1128A.

(C) DENIAL OF PAYMENT.—Except as provided in para-
graph (2), the Secretary may deny payment under this title
for an item or service furnished by a person if the person
fails to comply with an applicable requirement or standard
for medicare information relating to that item or service.

(2) LIMITATIONS.—
(A) NONCOMPLIANCE NOT DISCOVERED.—A penalty may

not be imposed under paragraph (1) if it is established to
the satisfaction of the Secretary that the person liable for
the penalty did not know, and by exercising reasonable dili-
gence would not have known, that such person failed to
comply with the requirement or standard described in
paragraph (1).

(B) FAILURES DUE TO REASONABLE CAUSE.—
(i) IN GENERAL.—Except as provided in clause (ii), a

penalty may not be imposed under paragraph (1) if—
(I) the failure to comply was due to reasonable

cause and not to willful neglect; and
(II) the failure to comply is corrected during the

30-day period beginning on the first date the per-
son liable for the penalty knew, or by exercising
reasonable diligence would have known, that the
failure to comply occurred.

(ii) EXTENSION OF PERIOD.—
(I) NO PENALTY.—The period referred to in

clause (i)(II) may be extended as determined ap-
propriate by the Secretary based on the nature and
extent of the failure to comply.

(II) ASSISTANCE.—If the Secretary determines
that a health plan failed to comply because such
plan was unable to comply, the Secretary may pro-
vide technical assistance to such plan during the
period described in clause (i)(II). Such assistance
shall be provided in any manner determined ap-
propriate by the Secretary.

(C) REDUCTION.—In the case of a failure to comply which
is due to reasonable cause and not to willful neglect, any
penalty under paragraph (1) that is not entirely waived
under subparagraph (B) may be waived to the extent that
the payment of such penalty would be excessive relative to
the compliance failure involved.

(f) EFFECT ON STATE LAW.—
(1) GENERAL EFFECT.—

(A) GENERAL RULE.—Except as provided in subpara-
graph (B), a provision, requirement, or standard under this
section shall supersede any contrary provision of State law,
including a provision of State law that requires medical or
health plan records (including billing information) to be
maintained or transmitted in written rather than electronic
form.

(B) EXCEPTIONS.—A provision, requirement, or standard
under this section shall not supersede a contrary provision
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of State law if the Secretary determines that the provision
of State law should be continued for any reason, including
for reasons relating to prevention of fraud and abuse or
regulation of controlled substances.

(2) PUBLIC HEALTH REPORTING.—Nothing in this section shall
be construed to invalidate or limit the authority, power, or pro-
cedures established under any law providing for the reporting
of disease or injury, child abuse, birth, or death, public health
surveillance, or public health investigation or intervention.

(g) MEDICARE INFORMATION ADVISORY COMMITTEE.—
(1) ESTABLISHMENT.—There is established a committee to be

known as the Medicare Information Advisory Committee (in
this subsection referred to as the ‘‘committee’’).

(2) DUTIES.—The committee shall—
(A) advise the Secretary in the development of standards

under this section; and
(B) be generally responsible for advising the Secretary

and the Congress on the status and the future of the medi-
care information network.

(3) MEMBERSHIP.—
(A) IN GENERAL.—The committee shall consist of 9 mem-

bers of whom—
(i) 3 shall be appointed by the President;
(ii) 3 shall be appointed by the Speaker of the House

of Representatives after consultation with the minority
leader of the House of Representatives; and

(iii) 3 shall be appointed by the President pro tem-
pore of the Senate after consultation with the minority
leader of the Senate.

The appointments of the members shall be made not later
than 60 days after the date of the enactment of this section.
The President shall designate 1 member as the Chair.

(B) EXPERTISE.—The membership of the committee shall
consist of individuals who are of recognized standing and
distinction in the areas of information systems, information
networking and integration, consumer health, or health
care financial management, and who possess the dem-
onstrated capacity to discharge the duties imposed on the
committee.

(C) TERMS.—Each member of the committee shall be ap-
pointed for a term of 5 years, except that the members first
appointed shall serve staggered terms such that the terms
of not more than 3 members expire at one time.

(D) INITIAL MEETING.—Not later than 30 days after the
date on which a majority of the members have been ap-
pointed, the committee shall hold its first meeting.

(4) REPORTS.—Not later than 1 year after the date of the en-
actment of this section, and annually thereafter, the committee
shall submit to Congress and the Secretary a report regard-
ing—

(A) the extent to which entities using the medicare infor-
mation network are meeting the standards adopted under
this section and working together to form an integrated net-
work that meets the needs of its users;
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(B) the extent to which such entities are meeting the secu-
rity standards established pursuant to this section and the
types of penalties assessed for noncompliance with such
standards;

(C) any problems that exist with respect to implementa-
tion of the medicare information network; and

(D) the extent to which timetables under this section are
being met.

Reports made under this subsection shall be made available to
health care providers, health plans, and other entities that use
the medicare information network to exchange medicare infor-
mation.

(h) DEFINITIONS.—For purposes of this section:
(1) CODE SET.—The term ‘‘code set’’ means any set of codes

used for encoding data elements, such as tables of terms, enroll-
ment information, and encounter data.

(2) COORDINATION OF BENEFITS.—The term ‘‘coordination of
benefits’’ means determining and coordinating the financial ob-
ligations of health plans when health care benefits are payable
under such a plan and under this title (including under a
MedicarePlus product).

(3) MEDICARE INFORMATION.—The term ‘‘medicare informa-
tion’’ means any information that relates to the enrollment of
individuals under this title (including information relating to
elections of MedicarePlus products under section 1805) and the
provision of health benefits (including benefits provided under
such products) under this title.

(4) MEDICARE INFORMATION NETWORK.—The term ‘‘medicare
information network’’ means the medicare information system
that is formed through the application of the requirements and
standards established under this section.

(5) MEDICARE INFORMATION NETWORK SERVICE.—The term
‘‘medicare information network service’’ means a public or pri-
vate entity that—

(A) processes or facilitates the processing of nonstandard
data elements of medicare information into standard data
elements;

(B) provides the means by which persons may meet the
requirements of this section; or

(C) provides specific information processing services.
(6) HEALTH PLAN.—The term ‘‘health plan’’ means a plan

which provides, or pays the cost of, health benefits. Such term
includes the following, or any combination thereof:

(A) Part A or part B of this title, and includes a
MedicarePlus product.

(B) The medicaid program under title XIX and the
MediGrant program under title XXI.

(C) A medicare supplemental policy (as defined in section
1882(g)(1)).

(D) Worker’s compensation or similar insurance.
(E) Automobile or automobile medical-payment insur-

ance.
(F) A long-term care policy, other than a fixed indemnity

policy.
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(G) The Federal Employees Health Benefit Plan under
chapter 89 of title 5, United States Code.

(H) An employee welfare benefit plan, as defined in sec-
tion 3(1) of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1002(1)), but only to the extent the plan
is established or maintained for the purpose of providing
health benefits.

(7) INDIVIDUALLY IDENTIFIABLE MEDICARE INFORMATION.—
The term ‘‘individually identifiable medicare information’’
means medicare enrollment information, including demo-
graphic information collected from an individual, that—

(A) is created or received by a health care provider,
health plan, employer, or medicare information network
service, and

(B) identifies an individual.
(8) STANDARD SETTING ORGANIZATION.—The term ‘‘standard

setting organization’’ means a standard setting organization ac-
credited by the American National Standards Institute.

(9) STANDARD TRANSACTION.—The term ‘‘standard trans-
action’’ means, when referring to an information transaction or
to data elements of medicare information, any transaction that
meets the requirements and implementation specifications
adopted by the Secretary under subsections (a) and (b).

* * * * * * *

PART A—HOSPITAL INSURANCE BENEFITS FOR THE AGED AND
DISABLED

* * * * * * *

CONDITIONS OF AND LIMITATIONS ON PAYMENT FOR SERVICES

Requirement of Requests and Certifications

SEC. 1814. (a) * * *

Amount Paid to Providers

(b) The amount paid to any provider of services (other than a
hospice program providing hospice care, other than a rural primary
care hospital providing inpatient rural primary care hospital serv-
ices, and other than a home health agency with respect to durable
medical equipment) with respect to services for which payment
may be made under this part shall, subject to the provisions of sec-
tions ø1813 and 1886¿ 1813, 1886, 1888, 1888A, and 1894, be—

(1) * * *

* * * * * * *

Payments to Home Health Agencies for Durable Medical
Equipment

(k) The amount paid to any home health agency with respect to
durable medical equipment and prosthetics and orthotics for which
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payment may be made under this part shall be the amount de-
scribed in section 1834(a)(1) and 1834(h), respectively.

* * * * * * *

FEDERAL HOSPITAL INSURANCE TRUST FUND

SEC. 1817. (a) * * *

* * * * * * *
(k) Each annual report provided in subsection (b)(2) shall include

information regarding the annual rate of growth in program ex-
penditures that would be required to maintain the financial sol-
vency of the Trust Fund and the extent to which the provisions of
section 1895 restrain the rate of growth of expenditures under this
part in order to achieve such solvency.

* * * * * * *

REQUIREMENTS FOR, AND ASSURING QUALITY OF CARE IN, SKILLED
NURSING FACILITIES

SEC. 1819. (a) SKILLED NURSING FACILITY DEFINED.—In this
title, the term ‘‘skilled nursing facility’’ means an institution (or a
distinct part of an institution) which—

(1) * * *

* * * * * * *
ø(3) meets the requirements for a skilled nursing facility de-

scribed in subsections (b), (c), and (d) of this section.¿
(3)(A) is certified by the Secretary as meeting the standards

established under subsection (b), or (B) is a State-certified facil-
ity (as defined in subsection (d)).

ø(b) REQUIREMENTS RELATING TO PROVISION OF SERVICES.—
ø(1) QUALITY OF LIFE.—

ø(A) IN GENERAL.—A skilled nursing facility must care
for its residents in such a manner and in such an environ-
ment as will promote maintenance or enhancement of the
quality of life of each resident.

ø(B) QUALITY ASSESSMENT AND ASSURANCE.—A skilled
nursing facility must maintain a quality assessment and
assurance committee, consisting of the director of nursing
services, a physician designated by the facility, and at
least 3 other members of the facility’s staff, which (i) meets
at least quarterly to identify issues with respect to which
quality assessment and assurance activities are necessary
and (ii) develops and implements appropriate plans of ac-
tion to correct identified quality deficiencies. A State or the
Secretary may not require disclosure of the records of such
committee except insofar as such disclosure is related to
the compliance of such committee with the requirements of
this subparagraph.

ø(2) Scope of services and activities under plan of care.—A
skilled nursing facility must provide services to attain or main-
tain the highest practicable physical, mental, and psychosocial
well-being of each resident, in accordance with a written plan
of care which—
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ø(A) describes the medical, nursing, and psychosocial
needs of the resident and how such needs will be met;

ø(B) is initially prepared, with the participation to the
extent practicable of the resident or the resident’s family
or legal representative, by a team which includes the resi-
dent’s attending physician and a registered professional
nurse with responsibility for the resident; and

ø(C) is periodically reviewed and revised by such team
after each assessment under paragraph (3).

ø(3) RESIDENTS’ ASSESSMENT.—
ø(A) REQUIREMENT.—A skilled nursing facility must con-

duct a comprehensive, accurate, standardized, reproducible
assessment of each resident’s functional capacity, which
assessment—

ø(i) describes the resident’s capability to perform
daily life functions and significant impairments in
functional capacity;

ø(ii) is based on a uniform minimum data set speci-
fied by the Secretary under subsection (f)(6)(A);

ø(iii) uses an instrument which is specified by the
State under subsection (e)(5); and

ø(iv) includes the identification of medical problems.
ø(B) CERTIFICATION.—

ø(i) IN GENERAL.—Each such assessment must be
conducted or coordinated (with the appropriate partici-
pation of health professionals) by a registered profes-
sional nurse who signs and certifies the completion of
the assessment. Each individual who completes a por-
tion of such an assessment shall sign and certify as to
the accuracy of that portion of the assessment.

ø(ii) PENALTY FOR FALSIFICATION.—
ø(I) An individual who willfully and knowingly

certifies under clause (i) a material and false
statement in a resident assessment is subject to a
civil money penalty of not more than $1,000 with
respect to each assessment.

ø(II) An individual who willfully and knowingly
causes another individual to certify under clause
(i) a material and false statement in a resident as-
sessment is subject to a civil money penalty of not
more than $5,000 with respect to each assess-
ment.

ø(III) The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a civil
money penalty under this clause in the same man-
ner as such provisions apply to a penalty or pro-
ceeding under section 1128A(a).

ø(iii) USE OF INDEPENDENT ASSESSORS.—If a State
determines, under a survey under subsection (g) or
otherwise, that there has been a knowing and willful
certification of false assessments under this para-
graph, the State may require (for a period specified by
the State) that resident assessments under this para-
graph be conducted and certified by individuals who



284

are independent of the facility and who are approved
by the State.

ø(C) FREQUENCY.—
ø(i) IN GENERAL.—Such an assessment must be con-

ducted—
ø(I) promptly upon (but no later than 14 days

after the date of) admission for each individual
admitted on or after October 1, 1990, and by not
later than January 1, 1991, for each resident of
the facility on that date;

ø(II) promptly after a significant change in the
resident’s physical or mental condition; and

ø(III) in no case less often than once every 12
months.

ø(ii) RESIDENT REVIEW.—The skilled nursing facility
must examine each resident no less frequently than
once every 3 months and, as appropriate, revise the
resident’s assessment to assure the continuing accu-
racy of the assessment.

ø(D) USE.—The results of such an assessment shall be
used in developing, reviewing, and revising the resident’s
plan of care under paragraph (2).

ø(E) COORDINATION.—Such assessments shall be coordi-
nated with any State-required preadmission screening pro-
gram to the maximum extent practicable in order to avoid
duplicative testing and effort.

ø(4) PROVISION OF SERVICES AND ACTIVITIES.—
ø(A) IN GENERAL.—To the extent needed to fulfill all

plans of care described in paragraph (2), a skilled nursing
facility must provide, directly or under arrangements (or,
with respect to dental services, under agreements) with
others for the provision of—

ø(i) nursing services and specialized rehabilitative
services to attain or maintain the highest practicable
physical, mental, and psychosocial well-being of each
resident;

ø(ii) medically-related social services to attain or
maintain the highest practicable physical, mental, and
psychosocial well-being of each resident;

ø(iii) pharmaceutical services (including procedures
that assure the accurate acquiring, receiving, dispens-
ing, and administering of all drugs and biologicals) to
meet the needs of each resident;

ø(iv) dietary services that assure that the meals
meet the daily nutritional and special dietary needs of
each resident;

ø(v) an on-going program, directed by a qualified
professional, of activities designed to meet the inter-
ests and the physical, mental, and psychosocial well-
being of each resident;

ø(vi) routine and emergency dental services to meet
the needs of each resident; and

ø(vii) treatment and services required by mentally
ill and mentally retarded residents not otherwise pro-
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vided or arranged for (or required to be provided or ar-
ranged for) by the State.

The services provided or arranged by the facility must
meet professional standards of quality. Nothing in clause
(vi) shall be construed as requiring a facility to provide or
arrange for dental services described in that clause with-
out additional charge.

ø(B) Qualified persons providing services.—Services de-
scribed in clauses (i), (ii), (iii), (iv), and (vi) of subpara-
graph (A) must be provided by qualified persons in accord-
ance with each resident’s written plan of care.

ø(C) REQUIRED NURSING CARE.—
ø(i) IN GENERAL.—Except as provided in clause (ii),

a skilled nursing facility must provide 24-hour li-
censed nursing service which is sufficient to meet
nursing needs of its residents and must use the serv-
ices of a registered professional nurse at least 8 con-
secutive hours a day, 7 days a week.

ø(ii) EXCEPTION.—To the extent that clause (i) may
be deemed to require that a skilled nursing facility en-
gage the services of a registered professional nurse for
more than 40 hours a week, the Secretary is author-
ized to waive such requirement if the Secretary finds
that—

ø(I) the facility is located in a rural area and
the supply of skilled nursing facility services in
such area is not sufficient to meet the needs of in-
dividuals residing therein,

ø(II) the facility has one full-time registered pro-
fessional nurse who is regularly on duty at such
facility 40 hours a week,

ø(III) the facility either has only patients whose
physicians have indicated (through physicians’ or-
ders or admission notes) that each such patient
does not require the services of a registered nurse
or a physician for a 48-hour period, or has made
arrangements for a registered professional nurse
or a physician to spend such time at such facility
as may be indicated as necessary by the physician
to provide necessary skilled nursing services on
days when the regular full-time registered profes-
sional nurse is not on duty,

ø(IV) the Secretary provides notice of the waiver
to the State long-term care ombudsman (estab-
lished under section 307(a)(12) of the Older Amer-
icans Act of 1965) and the protection and advocacy
system in the State for the mentally ill and the
mentally retarded, and

ø(V) the facility that is granted such a waiver
notifies residents of the facility (or, where appro-
priate, the guardians or legal representatives of
such residents) and members of their immediate
families of the waiver.
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A waiver under this subparagraph shall be subject to
annual renewal.

ø(5) REQUIRED TRAINING OF NURSE AIDES.—
ø(A) IN GENERAL.—(i) Except as provided in clause (ii),

a skilled nursing facility must not use on a full-time basis
any individual as a nurse aide in the facility on or after
October 1, 1990 for more than 4 months unless the individ-
ual—

ø(I) has completed a training and competency eval-
uation program, or a competency evaluation program,
approved by the State under subsection (e)(1)(A), and

ø(II) is competent to provide nursing or nursing-re-
lated services.

ø(ii) A skilled nursing facility must not use on a
temporary, per diem, leased, or on any basis other
than as a permanent employee any individual as a
nurse aide in the facility on or after January 1, 1991,
unless the individual meets the requirements de-
scribed in clause (i).

ø(B) OFFERING COMPETENCY EVALUATION PROGRAMS FOR
CURRENT EMPLOYEES.—A skilled nursing facility must pro-
vide, for individuals used as a nurse aide by the facility as
of January 1, 1990, for a competency evaluation program
approved by the State under subsection (e)(1) and such
preparation as may be necessary for the individual to com-
plete such a program by October 1, 1990.

ø(C) COMPETENCY.—The skilled nursing facility must
not permit an individual, other than in a training and
competency evaluation program approved by the State, to
serve as a nurse aide or provide services of a type for
which the individual has not demonstrated competency
and must not use such an individual as a nurse aide un-
less the facility has inquired of any State registry estab-
lished under subsection (e)(2)(A) that the facility believes
will include information concerning the individual.

ø(D) RE-TRAINING REQUIRED.—For purposes of subpara-
graph (A), if, since an individual’s most recent completion
of a training and competency evaluation program, there
has been a continuous period of 24 consecutive months
during none of which the individual performed nursing or
nursing-related services for monetary compensation, such
individual shall complete a new training and competency
evaluation program or a new competency evaluation pro-
gram.

ø(E) REGULAR IN-SERVICE EDUCATION.—The skilled nurs-
ing facility must provide such regular performance review
and regular in-service education as assures that individ-
uals used as nurse aides are competent to perform services
as nurse aides, including training for individuals providing
nursing and nursing-related services to residents with cog-
nitive impairments.

ø(F) NURSE AIDE DEFINED.—In this paragraph, the term
‘‘nurse aide’’ means any individual providing nursing or
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nursing-related services to residents in a skilled nursing
facility, but does not include an individual—

ø(i) who is a licensed health professional (as defined
in subparagraph (G)) or a registered dietician, or

ø(ii) who volunteers to provide such services without
monetary compensation.

ø(G) LICENSED HEALTH PROFESSIONAL DEFINED.—In this
paragraph, the term ‘‘licensed health professional’’ means
a physician, physician assistant, nurse practitioner, phys-
ical, speech, or occupational therapist, physical or occupa-
tional therapy assistant, registered professional nurse, li-
censed practical nurse, licensed or certified social worker,
registered respiratory therapist, or certified respiratory
therapy technician.

ø(6) PHYSICIAN SUPERVISION AND CLINICAL RECORDS.—A
skilled nursing facility must—

ø(A) require that the medical care of every resident be
provided under the supervision of a physician;

ø(B) provide for having a physician available to furnish
necessary medical care in case of emergency; and

ø(C) maintain clinical records on all residents, which
records include the plans of care (described in paragraph
(2)) and the residents’ assessments (described in para-
graph (3)).

ø(7) REQUIRED SOCIAL SERVICES.—In the case of a skilled
nursing facility with more than 120 beds, the facility must
have at least one social worker (with at least a bachelor’s de-
gree in social work or similar professional qualifications) em-
ployed full-time to provide or assure the provision of social
services.

ø(c) REQUIREMENTS RELATING TO RESIDENTS’ RIGHTS.—
ø(1) GENERAL RIGHTS.—

ø(A) SPECIFIED RIGHTS.—A skilled nursing facility must
protect and promote the rights of each resident, including
each of the following rights:

ø(i) FREE CHOICE.—The right to choose a personal
attending physician, to be fully informed in advance
about care and treatment, to be fully informed in ad-
vance of any changes in care or treatment that may
affect the resident’s well-being, and (except with re-
spect to a resident adjudged incompetent) to partici-
pate in planning care and treatment or changes in
care and treatment.

ø(ii) FREE FROM RESTRAINTS.—The right to be free
from physical or mental abuse, corporal punishment,
involuntary seclusion, and any physical or chemical re-
straints imposed for purposes of discipline or conven-
ience and not required to treat the resident’s medical
symptoms. Restraints may only be imposed—

ø(I) to ensure the physical safety of the resident
or other residents, and

ø(II) only upon the written order of a physician
that specifies the duration and circumstances
under which the restraints are to be used (except
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in emergency circumstances specified by the Sec-
retary until such an order could reasonably be ob-
tained).

ø(iii) PRIVACY.—The right to privacy with regard to
accommodations, medical treatment, written and tele-
phonic communications, visits, and meetings of family
and of resident groups.

ø(iv) CONFIDENTIALITY.—The right to confidentiality
of personal and clinical records and to access to cur-
rent clinical records of the resident upon request by
the resident or the resident’s legal representative,
within 24 hours (excluding hours occurring during a
weekend or holiday) after making such a request.

ø(v) ACCOMMODATION OF NEEDS.—The right—
ø(I) to reside and receive services with reason-

able accommodation of individual needs and pref-
erences, except where the health or safety of the
individual or other residents would be endan-
gered, and

ø(II) to receive notice before the room or room-
mate of the resident in the facility is changed.

ø(vi) GRIEVANCES.—The right to voice grievances
with respect to treatment or care that is (or fails to be)
furnished, without discrimination or reprisal for voic-
ing the grievances and the right to prompt efforts by
the facility to resolve grievances the resident may
have, including those with respect to the behavior of
other residents.

ø(vii) PARTICIPATION IN RESIDENT AND FAMILY
GROUPS.—The right of the resident to organize and
participate in resident groups in the facility and the
right of the resident’s family to meet in the facility
with the families of other residents in the facility.

ø(viii) PARTICIPATION IN OTHER ACTIVITIES.—The
right of the resident to participate in social, religious,
and community activities that do not interfere with
the rights of other residents in the facility.

ø(ix) EXAMINATION OF SURVEY RESULTS.—The right
to examine, upon reasonable request, the results of the
most recent survey of the facility conducted by the
Secretary or a State with respect to the facility and
any plan of correction in effect with respect to the fa-
cility.

ø(x) REFUSAL OF CERTAIN TRANSFERS.—The right to
refuse a transfer to another room within the facility,
if a purpose of the transfer is to relocate the resident
from a portion of the facility that is a skilled nursing
facility (for purposes of this title) to a portion of the
facility that is not such a skilled nursing facility.

ø(xi) Other rights.—Any other right established by
the Secretary.

Clause (iii) shall not be construed as requiring the provi-
sion of a private room. A resident’s exercise of a right to
refuse transfer under clause (x) shall not affect the resi-
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dent’s eligibility or entitlement to benefits under this title
or to medical assistance under title XIX of this Act.

ø(B) NOTICE OF RIGHTS AND SERVICES.—A skilled nurs-
ing facility must—

ø(i) inform each resident, orally and in writing at
the time of admission to the facility, of the resident’s
legal rights during the stay at the facility;

ø(ii) make available to each resident, upon reason-
able request, a written statement of such rights (which
statement is updated upon changes in such rights) in-
cluding the notice (if any) of the State developed under
section 1919(e)(6); and

ø(iii) inform each other resident, in writing before or
at the time of admission and periodically during the
resident’s stay, of services available in the facility and
of related charges for such services, including any
charges for services not covered under this title or by
the facility’s basic per diem charge.

The written description of legal rights under this subpara-
graph shall include a description of the protection of per-
sonal funds under paragraph (6) and a statement that a
resident may file a complaint with a State survey and cer-
tification agency respecting resident abuse and neglect and
misappropriation of resident property in the facility.

ø(C) RIGHTS OF INCOMPETENT RESIDENTS.—In the case of
a resident adjudged incompetent under the laws of a State,
the rights of the resident under this title shall devolve
upon, and, to the extent judged necessary by a court of
competent jurisdiction, be exercised by, the person ap-
pointed under State law to act on the resident’s behalf.

ø(D) USE OF PSYCHOPHARMACOLOGIC DRUGS.—
Psychopharmacologic drugs may be administered only on
the orders of a physician and only as part of a plan (in-
cluded in the written plan of care described in paragraph
(2)) designed to eliminate or modify the symptoms for
which the drugs are prescribed and only if, at least annu-
ally, an independent, external consultant reviews the ap-
propriateness of the drug plan of each resident receiving
such drugs. In determining whether such a consultant is
qualified to conduct reviews under the preceding sentence,
the Secretary shall take into account the needs of nursing
facilities under this title to have access to the services of
such a consultant on a timely basis.

ø(E) INFORMATION RESPECTING ADVANCE DIRECTIVES.—A
skilled nursing facility must comply with the requirement
of section 1866(f) (relating to maintaining written policies
and procedures respecting advance directives).

ø(2) TRANSFER AND DISCHARGE RIGHTS.—
ø(A) IN GENERAL.—A skilled nursing facility must permit

each resident to remain in the facility and must not trans-
fer or discharge the resident from the facility unless—

ø(i) the transfer or discharge is necessary to meet
the resident’s welfare and the resident’s welfare can-
not be met in the facility;
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ø(ii) the transfer or discharge is appropriate because
the resident’s health has improved sufficiently so the
resident no longer needs the services provided by the
facility;

ø(iii) the safety of individuals in the facility is en-
dangered;

ø(iv) the health of individuals in the facility would
otherwise be endangered;

ø(v) the resident has failed, after reasonable and ap-
propriate notice, to pay (or to have paid under this
title or title XIX on the resident’s behalf) for a stay at
the facility; or

ø(vi) the facility ceases to operate.
In each of the cases described in clauses (i) through (v),
the basis for the transfer or discharge must be documented
in the resident’s clinical record. In the cases described in
clauses (i) and (ii), the documentation must be made by
the resident’s physician, and in the cases described in
clauses (iii) and (iv) the documentation must be made by
a physician.

ø(B) PRE-TRANSFER AND PRE-DISCHARGE NOTICE.—
ø(i) IN GENERAL.—Before effecting a transfer or dis-

charge of a resident, a skilled nursing facility must—
ø(I) notify the resident (and, if known, a family

member of the resident or legal representative) of
the transfer or discharge and the reasons therefor,

ø(II) record the reasons in the resident’s clinical
record (including any documentation required
under subparagraph (A)), and

ø(III) include in the notice the items described
in clause (iii).

ø(ii) TIMING OF NOTICE.—The notice under clause
(i)(I) must be made at least 30 days in advance of the
resident’s transfer or discharge except—

ø(I) in a case described in clause (iii) or (iv) of
subparagraph (A);

ø(II) in a case described in clause (ii) of sub-
paragraph (A), where the resident’s health im-
proves sufficiently to allow a more immediate
transfer or discharge;

ø(III) in a case described in clause (i) of sub-
paragraph (A), where a more immediate transfer
or discharge is necessitated by the resident’s ur-
gent medical needs; or

ø(IV) in a case where a resident has not resided
in the facility for 30 days.

In the case of such exceptions, notice must be given as
many days before the date of the transfer or discharge
as is practicable.

ø(iii) ITEMS INCLUDED IN NOTICE.—Each notice
under clause (i) must include—

ø(I) for transfers or discharges effected on or
after October 1, 1990, notice of the resident’s right
to appeal the transfer or discharge under the
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State process established under subsection (e)(3);
and

ø(II) the name, mailing address, and telephone
number of the State long-term care ombudsman
(established under title III or VII of the Older
Americans Act of 1965 in accordance with section
712 of the Act).

ø(C) ORIENTATION.—A skilled nursing facility must pro-
vide sufficient preparation and orientation to residents to
ensure safe and orderly transfer or discharge from the fa-
cility.

ø(3) ACCESS AND VISITATION RIGHTS.—A skilled nursing facil-
ity must—

ø(A) permit immediate access to any resident by any
representative of the Secretary, by any representative of
the State, by an ombudsman described in paragraph
(2)(B)(iii)(II), or by the resident’s individual physician;

ø(B) permit immediate access to a resident, subject to
the resident’s right to deny or withdraw consent at any
time, by immediate family or other relatives of the resi-
dent;

ø(C) permit immediate access to a resident, subject to
reasonable restrictions and the resident’s right to deny or
withdraw consent at any time, by others who are visiting
with the consent of the resident;

ø(D) permit reasonable access to a resident by any entity
or individual that provides health, social, legal, or other
services to the resident, subject to the resident’s right to
deny or withdraw consent at any time; and

ø(E) permit representatives of the State ombudsman (de-
scribed in paragraph (2)(B)(iii)(II)), with the permission of
the resident (or the resident’s legal representative) and
consistent with State law, to examine a resident’s clinical
records.

ø(4) Equal access to quality care.—A skilled nursing facility
must establish and maintain identical policies and practices re-
garding transfer, discharge, and covered services under this
title for all individuals regardless of source of payment.

ø(5) ADMISSIONS POLICY.—
ø(A) ADMISSIONS.—With respect to admissions practices,

a skilled nursing facility must—
ø(i)(I) not require individuals applying to reside or

residing in the facility to waive their rights to benefits
under this title or under a State plan under title XIX,
(II) not require oral or written assurance that such in-
dividuals are not eligible for, or will not apply for, ben-
efits under this title or such a State plan, and (III)
prominently display in the facility and provide to such
individuals written information about how to apply for
and use such benefits and how to receive refunds for
previous payments covered by such benefits; and

ø(ii) not require a third party guarantee of payment
to the facility as a condition of admission (or expedited
admission) to, or continued stay in, the facility.
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ø(B) CONSTRUCTION.—
ø(i) NO PREEMPTION OF STRICTER STANDARDS.— Sub-

paragraph (A) shall not be construed as preventing
States or political subdivisions therein from prohibit-
ing, under State or local law, the discrimination
against individuals who are entitled to medical assist-
ance under this title with respect to admissions prac-
tices of skilled nursing facilities.

ø(ii) CONTRACTS WITH LEGAL REPRESENTATIVES.—
Subparagraph (A)(ii) shall not be construed as pre-
venting a facility from requiring an individual, who
has legal access to a resident’s income or resources
available to pay for care in the facility, to sign a con-
tract (without incurring personal financial liability) to
provide payment from the resident’s income or re-
sources for such care.

ø(6) PROTECTION OF RESIDENT FUNDS.—
ø(A) IN GENERAL.—The skilled nursing facility—

ø(i) may not require residents to deposit their per-
sonal funds with the facility, and

ø(ii) upon the written authorization of the resident,
must hold, safeguard, and account for such personal
funds under a system established and maintained by
the facility in accordance with this paragraph.

ø(B) MANAGEMENT OF PERSONAL FUNDS.—Upon written
authorization of a resident under subparagraph (A)(ii), the
facility must manage and account for the personal funds of
the resident deposited with the facility as follows:

ø(i) Deposit.—The facility must deposit any amount
of personal funds in excess of $100 with respect to a
resident in an interest bearing account (or accounts)
that is separate from any of the facility’s operating ac-
counts and credits all interest earned on such separate
account to such account. With respect to any other
personal funds, the facility must maintain such funds
in a non-interest bearing account or petty cash fund.

ø(ii) ACCOUNTING AND RECORDS.—The facility must
assure a full and complete separate accounting of each
such resident’s personal funds, maintain a written
record of all financial transactions involving the per-
sonal funds of a resident deposited with the facility,
and afford the resident (or a legal representative of
the resident) reasonable access to such record.

ø(iii) CONVEYANCE UPON DEATH.—Upon the death of
a resident with such an account, the facility must con-
vey promptly the resident’s personal funds (and a final
accounting of such funds) to the individual administer-
ing the resident’s estate.

ø(C) ASSURANCE OF FINANCIAL SECURITY.—The facility
must purchase a surety bond, or otherwise provide assur-
ance satisfactory to the Secretary, to assure the security of
all personal funds of residents deposited with the facility.

ø(D) LIMITATION ON CHARGES TO PERSONAL FUNDS.—The
facility may not impose a charge against the personal
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funds of a resident for any item or service for which pay-
ment is made under this title or title XIX.

ø(d) REQUIREMENTS RELATING TO ADMINISTRATION AND OTHER
MATTERS.—

ø(1) ADMINISTRATION.—
ø(A) IN GENERAL.—A skilled nursing facility must be ad-

ministered in a manner that enables it to use its resources
effectively and efficiently to attain or maintain the highest
practicable physical mental, and psychosocial well-being of
each resident (consistent with requirements established
under subsection (f)(5)).

ø(B) REQUIRED NOTICES.—If a change occurs in—
ø(i) the persons with an ownership or control inter-

est (as defined in section 1124(a)(3)) in the facility,
ø(ii) the persons who are officers, directors, agents,

or managing employees (as defined in section 1126(b))
of the facility,

ø(iii) the corporation, association, or other company
responsible for the management of the facility, or

ø(iv) the individual who is the administrator or di-
rector of nursing of the facility,—the skilled nursing
facility must provide notice to the State agency re-
sponsible for the licensing of the facility, at the time
of the change, of the change and of the identity of each
new person, company, or individual described in the
respective clause.

ø(C) SKILLED NURSING FACILITY ADMINISTRATOR.—The
administrator of a skilled nursing facility must meet
standards established by the Secretary under subsection
(f)(4).

ø(2) LICENSING AND LIFE SAFETY CODE.—
ø(A) LICENSING.—A skilled nursing facility must be li-

censed under applicable State and local law.
ø(B) LIFE SAFETY CODE.—A skilled nursing facility must

meet such provisions of such edition (as specified by the
Secretary in regulation) of the Life Safety Code of the Na-
tional Fire Protection Association as are applicable to
nursing homes; except that—

ø(i) the Secretary may waive, for such periods as he
deems appropriate, specific provisions of such Code
which if rigidly applied would result in unreasonable
hardship upon a facility, but only if such waiver would
not adversely affect the health and safety of residents
or personnel, and

ø(ii) the provisions of such Code shall not apply in
any State if the Secretary finds that in such State
there is in effect a fire and safety code, imposed by
State law, which adequately protects residents of and
personnel in skilled nursing facilities.

ø(3) SANITARY AND INFECTION CONTROL AND PHYSICAL ENVI-
RONMENT.—A skilled nursing facility must—

ø(A) establish and maintain an infection control program
designed to provide a safe, sanitary, and comfortable envi-
ronment in which residents reside and to help prevent the
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development and transmission of disease and infection,
and

ø(B) be designed, constructed, equipped, and maintained
in a manner to protect the health and safety of residents,
personnel, and the general public.

ø(4) MISCELLANEOUS.—
ø(A) COMPLIANCE WITH FEDERAL, STATE, AND LOCAL

LAWS AND PROFESSIONAL STANDARDS.—A skilled nursing
facility must operate and provide services in compliance
with all applicable Federal, State, and local laws and regu-
lations (including the requirements of section 1124) and
with accepted professional standards and principles which
apply to professionals providing services in such a facility.

ø(B) OTHER.—A skilled nursing facility must meet such
other requirements relating to the health, safety, and well-
being of residents or relating to the physical facilities
thereof as the Secretary may find necessary.

ø(e) STATE REQUIREMENTS RELATING TO SKILLED NURSING FACIL-
ITY REQUIREMENTS.—The requirements, referred to in section
1864(d), with respect to a State are as follows:

ø(1) SPECIFICATION AND REVIEW OF NURSE AIDE TRAINING
AND COMPETENCY EVALUATION PROGRAMS AND OF NURSE AIDE
COMPETENCY EVALUATION PROGRAMS.—The State must—

ø(A) by not later than January 1, 1989, specify those
training and competency evaluation programs, and those
competency evaluation programs, that the State approves
for purposes of subsection (b)(5) and that meet the require-
ments established under subsection (f)(2), and

ø(B) by not later than January 1, 1990, provide for the
review and reapproval of such programs, at a frequency
and using a methodology consistent with the requirements
established under subsection (f)(2)(A)(iii).

The failure of the Secretary to establish requirements under
subsection (f)(2) shall not relieve any State of its responsibility
under this paragraph.

ø(2) NURSE AIDE REGISTRY.—
ø(A) IN GENERAL.—By not later than January 1, 1989,

the State shall establish and maintain a registry of all in-
dividuals who have satisfactorily completed a nurse aide
training and competency evaluation program, or a nurse
aide competency evaluation program, approved under
paragraph (1) in the State, or any individual described in
subsection (f)(2)(B)(ii) or in subparagraph (B), (C), or (D) of
section 6901(b)(4) of the Omnibus Budget Reconciliation
Act of 1989.

ø(B) INFORMATION IN REGISTRY.—The registry under
subparagraph (A) shall provide (in accordance with regula-
tions of the Secretary) for the inclusion of specific docu-
mented findings by a State under subsection (g)(1)(C) of
resident neglect or abuse or misappropriation of resident
property involving an individual listed in the registry, as
well as any brief statement of the individual disputing the
findings, but shall not include any allegations of resident
abuse or neglect or misappropriation of resident property
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that are not specifically documented by the State under
such subsection. The State shall make available to the
public information in the registry. In the case of inquiries
to the registry concerning an individual listed in the reg-
istry, any information disclosed concerning such a finding
shall also include disclosure of any such statement in the
registry relating to the finding or a clear and accurate
summary of such a statement.

ø(C) PROHIBITION AGAINST CHARGES.—A State may not
impose any charges on a nurse aide relating to the registry
established and maintained under subparagraph (A).

ø(3) STATE APPEALS PROCESS FOR TRANSFERS AND DIS-
CHARGES.—The State, for transfers and discharges from skilled
nursing facilities effected on or after October 1, 1989, must
provide for a fair mechanism for hearing appeals on transfers
and discharges of residents of such facilities. Such mechanism
must meet the guidelines established by the Secretary under
subsection (f)(3); but the failure of the Secretary to establish
such guidelines shall not relieve any State of its responsibility
to provide for such a fair mechanism.

ø(4) SKILLED NURSING FACILITY ADMINISTRATOR STAND-
ARDS.—By not later than January 1, 1990, the State must have
implemented and enforced the skilled nursing facility adminis-
trator standards developed under subsection (f)(4) respecting
the qualification of administrators of skilled nursing facilities.

ø(5) SPECIFICATION OF RESIDENT ASSESSMENT INSTRUMENT.—
Effective July 1, 1990, the State shall specify the instrument
to be used by nursing facilities in the State in complying with
the requirement of subsection (b)(3)(A)(iii). Such instrument
shall be—

ø(A) one of the instruments designated under subsection
(f)(6)(B), or

ø(B) an instrument which the Secretary has approved as
being consistent with the minimum data set of core ele-
ments, common definitions, and utilization guidelines spec-
ified by the Secretary under subsection (f)(6)(A).

ø(f) RESPONSIBILITIES OF SECRETARY RELATING TO SKILLED NURS-
ING FACILITY REQUIREMENTS.—

ø(1) GENERAL RESPONSIBILITY.—It is the duty and respon-
sibility of the Secretary to assure that requirements which gov-
ern the provision of care in skilled nursing facilities under this
title, and the enforcement of such requirements, are adequate
to protect the health, safety, welfare, and rights of residents
and to promote the effective and efficient use of public moneys.

ø(2) REQUIREMENTS FOR NURSE AIDE TRAINING AND COM-
PETENCY EVALUATION PROGRAMS AND FOR NURSE AIDE COM-
PETENCY EVALUATION PROGRAMS.—

ø(A) IN GENERAL.—For purposes of subsections (b)(5) and
(e)(1)(A), the Secretary shall establish, by not later than
September 1, 1988—

ø(i) requirements for the approval of nurse aide
training and competency evaluation programs, includ-
ing requirements relating to (I) the areas to be covered
in such a program (including at least basic nursing
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skills, personal care skills, recognition of mental
health and social service needs, care of cognitively im-
paired residents, basic restorative services, and resi-
dents’ rights) and content of the curriculum, (II) mini-
mum hours of initial and ongoing training and retrain-
ing (including not less than 75 hours in the case of ini-
tial training), (III) qualifications of instructors, and
(IV) procedures for determination of competency;

ø(ii) requirements for the approval of nurse aide
competency evaluation programs, including require-
ment relating to the areas to be covered in such a pro-
gram, including at least basic nursing skills, personal
care skills, recognition of mental health and social
service needs, care of cognitively impaired residents,
basic restorative services, residents’ rights, and proce-
dures for determination of competency;

ø(iii) requirements respecting the minimum fre-
quency and methodology to be used by a State in re-
viewing such programs’ compliance with the require-
ments for such programs; and

ø(iv) requirements, under both such programs,
that—

ø(I) provide procedures for determining com-
petency that permit a nurse aide, at the nurse
aide’s option, to establish competency through pro-
cedures or methods other than the passing of a
written examination and to have the competency
evaluation conducted at the nursing facility at
which the aide is (or will be) employed (unless the
facility is described in subparagraph (B)(iii)(I)),

ø(II) prohibit the imposition on a nurse aide
who is employed by (or who has received an offer
of employment from) a facility on the date on
which the aide begins either such program of any
charges (including any charges for textbooks and
other required course materials and any charges
for the competency evaluation) for either such pro-
gram, and

ø(III) in the case of a nurse aide not described
in subclause (II) who is employed by (or who has
received an offer of employment from) a facility
not later than 12 months after completing either
such program, the State shall provide for the re-
imbursement of costs incurred in completing such
program on a prorata basis during the period in
which the nurse aide is so employed.

ø(B) APPROVAL OF CERTAIN PROGRAMS.—Such require-
ments—

ø(i) may permit approval of programs offered by or
in facilities (subject to clause (iii)), as well as outside
facilities (including employee organizations), and of
programs in effect on the date of the enactment of this
section;
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ø(ii) shall permit a State to find that an individual
who has completed (before July 1, 1989) a nurse aide
training and competency evaluation program shall be
deemed to have completed such a program approved
under subsection (b)(5) if the State determines that, at
the time the program was offered, the program met
the requirements for approval under such paragraph;
and

ø(iii) shall prohibit approval of such a program—
ø(I) offered by or in a skilled nursing facility

which, within the previous 2 years—
ø(a) has operated under a waiver under

subsection (b)(4)(C)(ii)(II);
ø(b) has been subject to an extended (or

partial extended) survey under subsection
(g)(2)(B)(i) or section 1919(g)(2)(B)(i), unless
the survey shows that the facility is in compli-
ance with the requirements of subsections (b),
(c), and (d) of this section; or

ø(c) has been assessed a civil money penalty
described in subsection (h)(2)(B)(ii) or section
1919(h)(2)(A)(ii) of not less than $5,000, or
has been subject to a remedy described in
clause (i) or (iii) of subsection (h)(2)(B), sub-
section (h)(4), section 1919(h)(1)(B)(i), or in
clause (i), (iii), or (iv) of section 1919(h)(2)(A),
or

ø(II) offered by or in a skilled nursing facility
unless the State makes the determination, upon
an individual’s completion of the program, that
the individual is competent to provide nursing and
nursing-related services in skilled nursing facili-
ties.

A State may not delegate (through subcontract or oth-
erwise) its responsibility under clause (iii)(II) to the
skilled nursing facility.

ø(3) FEDERAL GUIDELINES FOR STATE APPEALS PROCESS FOR
TRANSFERS AND DISCHARGES.—For purposes of subsections
(c)(2)(B)(iii)(I) and (e)(3), by not later than October 1, 1988, the
Secretary shall establish guidelines for minimum standards
which State appeals processes under subsection (e)(3) must
meet to provide a fair mechanism for hearing appeals on trans-
fers and discharges of residents from skilled nursing facilities.

ø(4) SECRETARIAL STANDARDS FOR QUALIFICATION OF ADMIN-
ISTRATORS.—For purposes of subsections (d)(1)(C) and (e)(4),
the Secretary shall develop, by not later than March 1, 1989,
standards to be applied in assuring the qualifications of admin-
istrators of skilled nursing facilities.

ø(5) CRITERIA FOR ADMINISTRATION.— The Secretary shall es-
tablish criteria for assessing a skilled nursing facility’s compli-
ance with the requirement of subsection (d)(1) with respect
to—

ø(A) its governing body and management,
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ø(B) agreements with hospitals regarding transfers of
residents to and from the hospitals and to and from other
skilled nursing facilities,

ø(C) disaster preparedness,
ø(D) direction of medical care by a physician,
ø(E) laboratory and radiological services,
ø(F) clinical records, and
ø(G) resident and advocate participation.

ø(6) SPECIFICATION OF RESIDENT ASSESSMENT DATA SET AND
INSTRUMENTS.—The Secretary shall—

ø(A) not later than January 1, 1989, specify a minimum
data set of core elements and common definitions for use
by nursing facilities in conducting the assessments re-
quired under subsection (b)(3), and establish guidelines for
utilization of the data set; and

ø(B) by not later than April 1, 1990, designate one or
more instruments which are consistent with the specifica-
tion made under subparagraph (A) and which a State may
specify under subsection (e)(5)(A) for use by nursing facili-
ties in complying with the requirements of subsection
(b)(3)(A)(iii).

ø(7) LIST OF ITEMS AND SERVICES FURNISHED IN SKILLED
NURSING FACILITIES NOT CHARGEABLE TO THE PERSONAL FUNDS
OF A RESIDENT.—

ø(A) REGULATIONS REQUIRED.— Pursuant to the require-
ment of section 21(b) of the Medicare-Medicaid Anti-Fraud
and Abuse Amendments of 1977, the Secretary shall issue
regulations, on or before the first day of the seventh month
to begin after the date of enactment of this section, that
define those costs which may be charged to the personal
funds of residents in skilled nursing facilities who are indi-
viduals receiving benefits under this part and those costs
which are to be included in the reasonable cost (or other
payment amount) under this title for extended care serv-
ices.

ø(B) RULE IF FAILURE TO PUBLISH REGULATIONS.—If the
Secretary does not issue the regulations under subpara-
graph (A) on or before the date required in such subpara-
graph, in the case of a resident of a skilled nursing facility
who is eligible to receive benefits under this part, the costs
which may not be charged to the personal funds of such
resident (and for which payment is considered to be made
under this title) shall include, at a minimum, the costs for
routine personal hygiene items and services furnished by
the facility.

ø(g) SURVEY AND CERTIFICATION PROCESS.—
ø(1) STATE AND FEDERAL RESPONSIBILITY.—

ø(A) IN GENERAL.—Pursuant to an agreement under sec-
tion 1864, each State shall be responsible for certifying, in
accordance with surveys conducted under paragraph (2),
the compliance of skilled nursing facilities (other than fa-
cilities of the State) with the requirements of subsections
(b), (c), and (d). The Secretary shall be responsible for cer-
tifying, in accordance with surveys conducted under para-
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graph (2), the compliance of State skilled nursing facilities
with the requirements of such subsections.

ø(B) EDUCATIONAL PROGRAM.—Each State shall conduct
periodic educational programs for the staff and residents
(and their representatives) of skilled nursing facilities in
order to present current regulations, procedures, and poli-
cies under this section.

ø(C) INVESTIGATION OF ALLEGATIONS OF RESIDENT NE-
GLECT AND ABUSE AND MISAPPROPRIATION OF RESIDENT
PROPERTY.—The State shall provide, through the agency
responsible for surveys and certification of nursing facili-
ties under this subsection, for a process for the receipt and
timely review and investigation of allegations of neglect
and abuse and misappropriation of resident property by a
nurse aide of a resident in a nursing facility or by another
individual used by the facility in providing services to such
a resident. The State shall, after providing the individual
involved with a written notice of the allegations (including
a statement of the availability of a hearing for the individ-
ual to rebut the allegations) and the opportunity for a
hearing on the record, make a written finding as to the ac-
curacy of the allegations. If the State finds that a nurse
aide has neglected or abused a resident or misappropriated
resident property in a facility, the State shall notify the
nurse aide and the registry of such finding. If the State
finds that any other individual used by the facility has ne-
glected or abused a resident or misappropriated resident
property in a facility, the State shall notify the appropriate
licensure authority. A State shall not make a finding that
an individual has neglected a resident if the individual
demonstrates that such neglect was caused by factors be-
yond the control of the individual.

ø(D) CONSTRUCTION.— The failure of the Secretary to
issue regulations to carry out this subsection shall not re-
lieve a State of its responsibility under this subsection.

ø(2) SURVEYS.—
ø(A) STANDARD SURVEY.—

ø(i) IN GENERAL.—Each skilled nursing facility shall
be subject to a standard survey, to be conducted with-
out any prior notice to the facility. Any individual who
notifies (or causes to be notified) a skilled nursing fa-
cility of the time or date on which such a survey is
scheduled to be conducted is subject to a civil money
penalty of not to exceed $2,000. The provisions of sec-
tion 1128A (other than subsections (a) and (b)) shall
apply to a civil money penalty under the previous sen-
tence in the same manner as such provisions apply to
a penalty or proceeding under section 1128A(a). The
Secretary shall review each State’s procedures for the
scheduling and conduct of standard surveys to assure
that the State has taken all reasonable steps to avoid
giving notice of such a survey through the scheduling
procedures and the conduct of the surveys themselves.
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ø(ii) CONTENTS.—Each standard survey shall in-
clude, for a case-mix stratified sample of residents—

ø(I) a survey of the quality of care furnished, as
measured by indicators of medical, nursing, and
rehabilitative care, dietary and nutrition services,
activities and social participation, and sanitation,
infection control, and the physical environment,

ø(II) written plans of care provided under sub-
section (b)(2) and an audit of the residents’ assess-
ments under subsection (b)(3) to determine the ac-
curacy of such assessments and the adequacy of
such plans of care, and

ø(III) a review of compliance with residents’
rights under subsection (c).

ø(iii) FREQUENCY.—
ø(I) IN GENERAL.—Each skilled nursing facility

shall be subject to a standard survey not later
than 15 months after the date of the previous
standard survey conducted under this subpara-
graph. The Statewide average interval between
standard surveys of skilled nursing facilities
under this subsection shall not exceed 12 months.

ø(II) SPECIAL SURVEYS.—If not otherwise con-
ducted under subclause (I), a standard survey (or
an abbreviated standard survey) may be con-
ducted within 2 months of any change of owner-
ship, administration, management of a skilled
nursing facility, or the director of nursing in order
to determine whether the change has resulted in
any decline in the quality of care furnished in the
facility.

ø(B) EXTENDED SURVEYS.—
ø(i) IN GENERAL.—Each skilled nursing facility

which is found, under a standard survey, to have pro-
vided substandard quality of care shall be subject to
an extended survey. Any other facility may, at the
Secretary’s or State’s discretion, be subject to such an
extended survey (or a partial extended survey).

ø(ii) TIMING.—The extended survey shall be con-
ducted immediately after the standard survey (or, if
not practicable, not later than 2 weeks after the date
of completion of the standard survey).

ø(iii) CONTENTS.—In such an extended survey, the
survey team shall review and identify the policies and
procedures which produced such substandard quality
of care and shall determine whether the facility has
complied with all the requirements described in sub-
sections (b), (c), and (d). Such review shall include an
expansion of the size of the sample of residents’ as-
sessments reviewed and a review of the staffing, of in-
service training, and, if appropriate, of contracts with
consultants.

ø(iv) CONSTRUCTION.—Nothing in this paragraph
shall be construed as requiring an extended or partial
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extended survey as a prerequisite to imposing a sanc-
tion against a facility under subsection (h) on the basis
of findings in a standard survey.

ø(C) SURVEY PROTOCOL.— Standard and extended sur-
veys shall be conducted—

ø(i) based upon a protocol which the Secretary has
developed, tested, and validated by not later than Jan-
uary 1, 1990, and

ø(ii) by individuals, of a survey team, who meet such
minimum qualifications as the Secretary establishes
by not later than such date.

The failure of the Secretary to develop, test, or validate
such protocols or to establish such minimum qualifications
shall not relieve any State of its responsibility (or the Sec-
retary of the Secretary’s responsibility) to conduct surveys
under this subsection.

ø(D) CONSISTENCY OF SURVEYS.—Each State and the
Secretary shall implement programs to measure and re-
duce inconsistency in the application of survey results
among surveyors.

ø(E) SURVEY TEAMS.—
ø(i) IN GENERAL.—Surveys under this subsection

shall be conducted by a multidisciplinary team of pro-
fessionals (including a registered professional nurse).

ø(ii) PROHIBITION OF CONFLICTS OF INTEREST.—A
State may not use as a member of a survey team
under this subsection an individual who is serving (or
has served within the previous 2 years) as a member
of the staff of, or as a consultant to, the facility sur-
veyed respecting compliance with the requirements of
subsections (b), (c), and (d), or who has a personal or
familial financial interest in the facility being sur-
veyed.

ø(iii) TRAINING.—The Secretary shall provide for the
comprehensive training of State and Federal surveyors
in the conduct of standard and extended surveys
under this subsection, including the auditing of resi-
dent assessments and plans of care. No individual
shall serve as a member of a survey team unless the
individual has successfully completed a training and
testing program in survey and certification techniques
that has been approved by the Secretary.

ø(3) VALIDATION SURVEYS.—
ø(A) IN GENERAL.—The Secretary shall conduct onsite

surveys of a representative sample of skilled nursing facili-
ties in each State, within 2 months of the date of surveys
conducted under paragraph (2) by the State, in a sufficient
number to allow inferences about the adequacies of each
State’s surveys conducted under paragraph (2). In conduct-
ing such surveys, the Secretary shall use the same survey
protocols as the State is required to use under paragraph
(2). If the State has determined that an individual skilled
nursing facility meets the requirements of subsections (b),
(c), and (d), but the Secretary determines that the facility
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does not meet such requirements, the Secretary’s deter-
mination as to the facility’s noncompliance with such re-
quirements is binding and supersedes that of the State
survey.

ø(B) SCOPE.—With respect to each State, the Secretary
shall conduct surveys under subparagraph (A) each year
with respect to at least 5 percent of the number of skilled
nursing facilities surveyed by the State in the year, but in
no case less than 5 skilled nursing facilities in the State.

ø(C) REMEDIES FOR SUBSTANDARD PERFORMANCE.—If the
Secretary finds, on the basis of such surveys, that a State
has failed to perform surveys as required under paragraph
(2) or that a State’s survey and certification performance
otherwise is not adequate, the Secretary shall provide for
an appropriate remedy, which may include the training of
survey teams in the State.

ø(D) SPECIAL SURVEYS OF COMPLIANCE.—Where the Sec-
retary has reason to question the compliance of a skilled
nursing facility with any of the requirements of sub-
sections (b), (c), and (d), the Secretary may conduct a sur-
vey of the facility and, on the basis of that survey, make
independent and binding determinations concerning the
extent to which the skilled nursing facility meets such re-
quirements.

ø(4) INVESTIGATION OF COMPLAINTS AND MONITORING COMPLI-
ANCE.—Each State shall maintain procedures and adequate
staff to—

ø(A) investigate complaints of violations of requirements
by skilled nursing facilities, and

ø(B) monitor, on-site, on a regular, as needed basis, a
skilled nursing facility’s compliance with the requirements
of subsections (b), (c), and (d), if—

ø(i) the facility has been found not to be in compli-
ance with such requirements and is in the process of
correcting deficiencies to achieve such compliance;

ø(ii) the facility was previously found not to be in
compliance with such requirements, has corrected defi-
ciencies to achieve such compliance, and verification of
continued compliance is indicated; or

ø(iii) the State has reason to question the compli-
ance of the facility with such requirements.

A State may maintain and utilize a specialized team (including
an attorney, an auditor, and appropriate health care profes-
sionals) for the purpose of identifying, surveying, gathering
and preserving evidence, and carrying out appropriate enforce-
ment actions against substandard skilled nursing facilities.

ø(5) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVI-
TIES.—

ø(A) PUBLIC INFORMATION.—Each State, and the Sec-
retary, shall make available to the public—

ø(i) information respecting all surveys and certifi-
cations made respecting skilled nursing facilities, in-
cluding statements of deficiencies, within 14 calendar
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days after such information is made available to those
facilities, and approved plans of correction,

ø(ii) copies of cost reports of such facilities filed
under this title or title XIX,

ø(iii) copies of statements of ownership under sec-
tion 1124, and

ø(iv) information disclosed under section 1126.
ø(B) NOTICE TO OMBUDSMAN.—Each State shall notify

the State long-term care ombudsman (established under
title III or VII of the Older Americans Act of 1965 in ac-
cordance with section 712 of the Act) of the State’s findings
of noncompliance with any of the requirements of sub-
sections (b), (c), and (d), or of any adverse action taken
against a skilled nursing facility under paragraph (1), (2),
or (4) of subsection (h), with respect to a skilled nursing
facility in the State.

ø(C) NOTICE TO PHYSICIANS AND SKILLED NURSING FACIL-
ITY ADMINISTRATOR LICENSING BOARD.—If a State finds
that a skilled nursing facility has provided substandard
quality of care, the State shall notify—

ø(i) the attending physician of each resident with re-
spect to which such finding is made, and

ø(ii) the State board responsible for the licensing of
the skilled nursing facility administrator at the facil-
ity.

ø(D) ACCESS TO FRAUD CONTROL UNITS.—Each State
shall provide its State medicaid fraud and abuse control
unit (established under section 1903(q)) with access to all
information of the State agency responsible for surveys
and certifications under this subsection.

ø(h) ENFORCEMENT PROCESS.—
ø(1) IN GENERAL.—If a State finds, on the basis of a stand-

ard, extended, or partial extended survey under subsection
(g)(2) or otherwise, that a skilled nursing facility no longer
meets a requirement of subsection (b), (c), or (d), and further
finds that the facility’s deficiencies—

ø(A) immediately jeopardize the health or safety of its
residents, the State shall recommend to the Secretary that
the Secretary take such action as described in paragraph
(2)(A)(i); or

ø(B) do not immediately jeopardize the health or safety
of its residents, the State may recommend to the Secretary
that the Secretary take such action as described in para-
graph (2)(A)(ii).

If a State finds that a skilled nursing facility meets the re-
quirements of subsections (b), (c), and (d), but, as of a previous
period, did not meet such requirements, the State may rec-
ommend a civil money penalty under paragraph (2)(B)(ii) for
the days in which it finds that the facility was not in compli-
ance with such requirements.

ø(2) SECRETARIAL AUTHORITY.—
ø(A) IN GENERAL.—With respect to any skilled nursing

facility in a State, if the Secretary finds, or pursuant to a
recommendation of the State under paragraph (1) finds,
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that a skilled nursing facility no longer meets a require-
ment of subsection (b), (c), (d), or (e), and further finds
that the facility’s deficiencies—

ø(i) immediately jeopardize the health or safety of
its residents, the Secretary shall take immediate ac-
tion to remove the jeopardy and correct the defi-
ciencies through the remedy specified in subparagraph
(B)(iii), or terminate the facility’s participation under
this title and may provide, in addition, for one or more
of the other remedies described in subparagraph (B);
or

ø(ii) do not immediately jeopardize the health or
safety of its residents, the Secretary may impose any
of the remedies described in subparagraph (B).

Nothing in this subparagraph shall be construed as re-
stricting the remedies available to the Secretary to remedy
a skilled nursing facility’s deficiencies. If the Secretary
finds, or pursuant to the recommendation of the State
under paragraph (1) finds, that a skilled nursing facility
meets such requirements but, as of a previous period, did
not meet such requirements, the Secretary may provide for
a civil money penalty under subparagraph (B)(ii) for the
days on which he finds that the facility was not in compli-
ance with such requirements.

ø(B) SPECIFIED REMEDIES.—The Secretary may take the
following actions with respect to a finding that a facility
has not met an applicable requirement:

ø(i) DENIAL OF PAYMENT.—The Secretary may deny
any further payments under this title with respect to
all individuals entitled to benefits under this title in
the facility or with respect to such individuals admit-
ted to the facility after the effective date of the find-
ing.

ø(ii) AUTHORITY WITH RESPECT TO CIVIL MONEY PEN-
ALTIES.—The Secretary may impose a civil money pen-
alty in an amount not to exceed $10,000 for each day
of noncompliance. The provisions of section 1128A
(other than subsections (a) and (b)) shall apply to a
civil money penalty under the previous sentence in the
same manner as such provisions apply to a penalty or
proceeding under section 1128A(a).

ø(iii) APPOINTMENT OF TEMPORARY MANAGEMENT.—
In consultation with the State, the Secretary may ap-
point temporary management to oversee the operation
of the facility and to assure the health and safety of
the facility’s residents, where there is a need for tem-
porary management while—

ø(I) there is an orderly closure of the facility, or
ø(II) improvements are made in order to bring

the facility into compliance with all the require-
ments of subsections (b), (c), and (d).

The temporary management under this clause shall
not be terminated under subclause (II) until the Sec-
retary has determined that the facility has the man-
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agement capability to ensure continued compliance
with all the requirements of subsections (b), (c), and
(d).

The Secretary shall specify criteria, as to when and how
each of such remedies is to be applied, the amounts of any
fines, and the severity of each of these remedies, to be
used in the imposition of such remedies. Such criteria shall
be designed so as to minimize the time between the identi-
fication of violations and final imposition of the remedies
and shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies. In ad-
dition, the Secretary may provide for other specified rem-
edies, such as directed plans of correction.

ø(C) CONTINUATION OF PAYMENTS PENDING REMEDI-
ATION.—The Secretary may continue payments, over a pe-
riod of not longer than 6 months after the effective date of
the findings, under this title with respect to a skilled nurs-
ing facility not in compliance with a requirement of sub-
section (b), (c), or (d), if—

ø(i) the State survey agency finds that it is more ap-
propriate to take alternative action to assure compli-
ance of the facility with the requirements than to ter-
minate the certification of the facility,

ø(ii) the State has submitted a plan and timetable
for corrective action to the Secretary for approval and
the Secretary approves the plan of corrective action,
and

ø(iii) the facility agrees to repay to the Federal Gov-
ernment payments received under this subparagraph
if the corrective action is not taken in accordance with
the approved plan and timetable.

The Secretary shall establish guidelines for approval of
corrective actions requested by States under this subpara-
graph.

ø(D) ASSURING PROMPT COMPLIANCE.—If a skilled nurs-
ing facility has not complied with any of the requirements
of subsections (b), (c), and (d), within 3 months after the
date the facility is found to be out of compliance with such
requirements, the Secretary shall impose the remedy de-
scribed in subparagraph (B)(i) for all individuals who are
admitted to the facility after such date.

ø(E) REPEATED NONCOMPLIANCE.—In the case of a
skilled nursing facility which, on 3 consecutive standard
surveys conducted under subsection (g)(2), has been found
to have provided substandard quality of care, the Sec-
retary shall (regardless of what other remedies are pro-
vided)—

ø(i) impose the remedy described in subparagraph
(B)(i), and

ø(ii) monitor the facility under subsection (g)(4)(B),
until the facility has demonstrated, to the satisfaction of
the Secretary, that it is in compliance with the require-
ments of subsections (b), (c), and (d), and that it will re-
main in compliance with such requirements.
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ø(3) EFFECTIVE PERIOD OF DENIAL OF PAYMENT.—A finding to
deny payment under this subsection shall terminate when the
Secretary finds that the facility is in substantial compliance
with all the requirements of subsections (b), (c), and (d).

ø(4) IMMEDIATE TERMINATION OF PARTICIPATION FOR FACILITY
WHERE SECRETARY FINDS NONCOMPLIANCE AND IMMEDIATE
JEOPARDY.—If the Secretary finds that a skilled nursing facility
has not met a requirement of subsection (b), (c), or (d), and
finds that the failure immediately jeopardizes the health or
safety of its residents, the Secretary shall take immediate ac-
tion to remove the jeopardy and correct the deficiencies
through the remedy specified in paragraph (2)(B)(iii), or the
Secretary shall terminate the facility’s participation under this
title. If the facility’s participation under this title is termi-
nated, the State shall provide for the safe and orderly transfer
of the residents eligible under this title consistent with the re-
quirements of subsection (c)(2).

ø(5) CONSTRUCTION.—The remedies provided under this sub-
section are in addition to those otherwise available under State
or Federal law and shall not be construed as limiting such
other remedies, including any remedy available to an individ-
ual at common law. The remedies described in clauses (i), and
(iii) of paragraph (2)(B) may be imposed during the pendency
of any hearing.

ø(6) SHARING OF INFORMATION.—Notwithstanding any other
provision of law, all information concerning skilled nursing fa-
cilities required by this section to be filed with the Secretary
or a State agency shall be made available by such facilities to
Federal or State employees for purposes consistent with the ef-
fective administration of programs established under this title
and title XIX, including investigations by State medicaid fraud
control units.

ø(i) CONSTRUCTION.—Where requirements or obligations under
this section are identical to those provided under section 1919 of
this Act, the fulfillment of those requirements or obligations under
section 1919 shall be considered to be the fulfillment of the cor-
responding requirements or obligations under this section.¿

(b) STANDARDS FOR AND CERTIFICATION OF FACILITIES.—
(1) STANDARDS FOR FACILITIES.—

(A) IN GENERAL.—The Secretary shall provide for the es-
tablishment and maintenance of standards consistent with
the contents described in subparagraph (B) for skilled nurs-
ing facilities which furnish services for which payment may
be made under this title.

(B) CONTENTS OF STANDARDS.—The standards estab-
lished for facilities under this paragraph shall contain pro-
visions relating to the following items:

(i) The treatment of resident medical records.
(ii) Policies, procedures, and bylaws for operation.
(iii) Quality assurance systems.
(iv) Resident assessment procedures, including care

planning and outcome evaluation.
(v) The assurance of a safe and adequate physical

plant for the facility.
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(vi) Qualifications for staff sufficient to provide ade-
quate care.

(vii) Utilization review.
(viii) The protection and enforcement of resident

rights described in subparagraph (C).
(C) RESIDENT RIGHTS DESCRIBED.—The resident rights

described in this subparagraph are the rights of residents
to the following:

(i) To exercise the individual’s rights as a resident of
the facility and as a citizen or resident of the United
States.

(ii) To receive notice of rights and services.
(iii) To be protected against the misuse of resident

funds.
(iv) To be provided privacy and confidentiality.
(v) To voice grievances.
(vi) To examine the results of inspections under the

certification program.
(vii) To refuse to perform services for the facility.
(viii) To be provided privacy in communications and

to receive mail.
(ix) To have the facility provide immediate access to

any resident by any representative of the certification
program, the resident’s individual physician, the State
long term care ombudsman, and any person the resi-
dent has designated as a visitor.

(x) To retain and use personal property.
(xi) To be free from abuse, including verbal, sexual,

physical and mental abuse, corporal punishment, and
involuntary seclusion.

(xii) To be provided with prior written notice of a
pending transfer or discharge.

(D) REQUIRING NOTICE AND COMMENT.—The standards
established for facilities under this paragraph may only
take effect after the Secretary has provided the public with
notice and an opportunity for comment.

(2) CERTIFICATION PROGRAM.—
(A) IN GENERAL.—The Secretary shall provide for the es-

tablishment and operation of a program consistent with the
requirements of subparagraph (B) for the certification of
skilled nursing facilities which meet the standards estab-
lished under paragraph (1) and the decertification of facili-
ties which fail to meet such standards.

(B) REQUIREMENTS FOR PROGRAM.—In addition to any
other requirements the Secretary may impose, in establish-
ing and operating the certification program under subpara-
graph (A), the Secretary shall ensure the following:

(i) The Secretary shall ensure public access (as de-
fined by the Secretary) to the certification program’s
evaluations of participating facilities, including com-
pliance records and enforcement actions and other re-
ports by the Secretary regarding the ownership, compli-
ance histories, and services provided by certified facili-
ties.
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(ii) Not less often than every 4 years, the Secretary
shall audit its expenditures under the program,
through an entity designated by the Secretary which is
not affiliated with the program, as designated by the
Secretary.

(c) INTERMEDIATE SANCTION AUTHORITY.—
(1) AUTHORITY.—In addition to any other authority, where

the Secretary determines that a nursing facility which is cer-
tified for participation under this title (whether certified by the
Secretary as meeting the standards established under sub-
section (b) or a State-certified facility) no longer or does not
substantially meet the requirements for such a facility under
this title as specified under subsection (b) and further deter-
mines that the facility’s deficiencies—

(A) immediately jeopardize the health and safety of its
residents, the Secretary shall at least provide for the termi-
nation of the facility’s certification for participation under
this title, or

(B) do not immediately jeopardize the health and safety
of its residents, the Secretary may, in lieu of providing for
terminating the facility’s certification for participation
under the plan, provide lesser sanctions including one that
provides that no payment will be made under this title with
respect to any individual admitted to such facility after a
date specified by the Secretary.

(2) NOTICE.—The Secretary shall not make such a decision
with respect to a facility until the facility has had a reasonable
opportunity, following the initial determination that it no
longer or does not substantially meets the requirements for such
a facility under the plan, to correct its deficiencies, and, follow-
ing this period, has been given reasonable notice and oppor-
tunity for a hearing.

(3) EFFECTIVENESS.—The Secretary’s decision to deny pay-
ment may be made effective only after such notice to the public
and to the facility as may be provided for by the Secretary, and
its effectiveness shall terminate (A) when the Secretary finds
that the facility is in substantial compliance (or is making good
faith efforts to achieve substantial compliance) with the require-
ments for such a facility under this title, or (B) in the case de-
scribed in paragraph (1)(B), with the end of the eleventh month
following the month such decision is made effective, whichever
occurs first. If a facility to which clause (B) of the previous sen-
tence applies still fails to substantially meet the provisions of
the respective section on the date specified in such clause, the
Secretary shall terminate such facility’s certification for partici-
pation under this title effective with the first day of the first
month following the month specified in such clause.

(d) STATE-CERTIFIED FACILITY DEFINED.—In subsection (a), a
‘‘State-certified facility’’ means a facility licensed or certified as a
skilled nursing facility by the State in which it is located, or a facil-
ity which otherwise meets the requirements applicable to providers
of nursing facility services under the State plan under title XIX or
the MediGrant program under title XXI.
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ESSENTIAL ACCESS COMMUNITY HOSPITAL PROGRAM

SEC. 1820. (a) * * *

* * * * * * *
(i) ELIGIBILITY OF HOSPITALS OR FACILITIES FOR DESIGNATION BY

SECRETARY.—
(1) ESSENTIAL ACCESS COMMUNITY HOSPITAL.—(A) The Sec-

retary shall designate a hospital as an essential access commu-
nity hospital if the hospital—

(i) is located in a State receiving a grant under sub-
section (a)(1) (except as provided in subsection (k))ø;¿, or
in a State which the Secretary finds would receive a grant
under such subsection during a fiscal year if funds were
appropriated for grants under such subsection for the fiscal
year;

* * * * * * *
(2) RURAL PRIMARY CARE HOSPITAL.—(A) The Secretary shall

designate a facility as a rural primary care hospital if the facil-
ity—

(i) is located in a State receiving a grant under sub-
section (a)(1) (except as provided in subsection (k))ø;¿, or
in a State which the Secretary finds would receive a grant
under such subsection during a fiscal year if funds were
appropriated for grants under such subsection for the fiscal
year;

* * * * * * *

SCOPE OF BENEFITS

SEC. 1832. (a) The benefits provided to an individual by the in-
surance program established by this part shall consist of—

(1) entitlement to have payment made to him or on his be-
half (subject to the provisions of this part) for medical and
other health services, except those described in subparagraphs
(B) and (D) of paragraph ø(2);¿ (2) and subparagraphs (E) and
(F) of section 1842(b)(6); and

(2) entitlement to have payment made on his behalf (subject
to the provisions of this part) for—

(A) * * *

* * * * * * *
(I) prosthetic devices and orthotics and prosthetics (de-

scribed in section 1834(h)(4)) furnished by a provider of
services or by others under arrangements with them made
by a provider of services; øand¿

(J) partial hospitalization services provided by a commu-
nity mental health center (as described in section
1861(ff)(2)(B))ø.¿; and

(K) rural emergency access care hospital services (as de-
fined in section 1861(oo)(2)).

* * * * * * *
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PAYMENT OF BENEFITS

SEC. 1833. (a) Except as provided in section 1876, and subject to
the succeeding provisions of this section, there shall be paid from
the Federal Supplementary Medical Insurance Trust Fund, in the
case of each individual who is covered under the insurance pro-
gram established by this part and incurs expenses for services with
respect to which benefits are payable under this part, amounts
equal to—

(1) * * *
(2) in the case of services described in section 1832(a)(2) (ex-

cept those services described in subparagraphs (D), (E), (F),
(G), (H), and (I) of such section and unless otherwise specified
in section 1881)—

ø(A) with respect to home health services (other than a
covered osteoporosis drug (as defined in section 1861(kk))),
and to items and services described in section
1861(s)(10)(A), the lesser of—

ø(i) the reasonable cost of such services, as deter-
mined under section 1861(v), or

ø(ii) the customary charges with respect to such
services,

or, if such services are furnished by a public provider of
services, or by another provider which demonstrates to the
satisfaction of the Secretary that a significant portion of its
patients are low-income (and requests that payment be
made under this provision), free of charge or at nominal
charges to the public, the amount determined in accord-
ance with section 1814(b)(2);¿

(A) with respect to home health services—
(i) that are a type of home health service described

in section 1894(a)(2), and which are furnished to an in-
dividual who (at the time the item or service is fur-
nished) is under a plan of care of a home health agen-
cy, the amount determined under section 1894; or

(ii) that are not described in clause (i) (other than a
covered osteoporosis drug) (as defined in section
1861(kk)), the lesser of—

(I) the reasonable cost of such services, as deter-
mined under section 1861(v), or

(II) the customary charges with respect to such
services;

* * * * * * *
(E) with respect to—

(i) outpatient hospital radiology services (including
diagnostic and therapeutic radiology, nuclear medicine
and CAT scan procedures, magnetic resonance imag-
ing, and ultrasound and other imaging services, but
excluding screening mammography), and

(ii) effective for procedures performed on or after Oc-
tober 1, 1989, diagnostic procedures (as defined by the
Secretary) described in section 1861(s)(3) (other than
diagnostic x-ray tests and diagnostic laboratory tests),

the amount determined under subsection (n); øand¿
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(F) with respect to a covered osteoporosis drug (as de-
fined in section 1861(kk)) furnished by a home health
agency, 80 percent of the reasonable cost of such service,
as determined under section 1861(v); and

(G) with respect to items and services described in section
1861(s)(10)(A), the lesser of—

(i) the reasonable cost of such services, as determined
under section 1861(v), or

(ii) the customary charges with respect to such serv-
ices,

or, if such services are furnished by a public provider of
services, or by another provider which demonstrates to the
satisfaction of the Secretary that a significant portion of its
patients are low-income (and requests that payment be
made under this provision), free of charge or at nominal
charges to the public, the amount determined in accordance
with section 1814(b)(2);

* * * * * * *
(6) in the case of outpatient rural primary care hospital

øservices,¿ services and rural emergency access care hospital
services, the amounts described in section 1834(g); and

* * * * * * *
(h)(1)(A) The Secretary shall establish fee schedules for clinical

diagnostic laboratory tests for which payment is made under this
part, other than such tests performed by a provider of services for
an inpatient of such provider.

* * * * * * *
(2)(A)(i) Except as provided in paragraph (4), the Secretary shall

set the fee schedules at 60 percent (or, in the case of a test per-
formed by a qualified hospital laboratory (as defined in paragraph
(1)(D)) for outpatients of such hospital, 62 percent) of the prevailing
charge level determined pursuant to the third and fourth sentences
of section 1842(b)(3) for similar clinical diagnostic laboratory tests
for the applicable region, State, or area for the 12-month period be-
ginning July 1, 1984, adjusted annually (to become effective on
January 1 of each year) by a percentage increase or decrease equal
to the percentage increase or decrease in the Consumer Price Index
for All Urban Consumers (United States city average), and subject
to such other adjustments as the Secretary determines are justified
by technological changes.

(ii) Notwithstanding clause (i)—
(I) * * *

* * * * * * *
(IV) the annual adjustment in the fee schedules determined

under clause (i) for each of the years ø1994 and 1995¿ 1994
through 2002 shall be 0 percent.

* * * * * * *
(4)(A) In establishing any fee schedule under this subsection, the

Secretary may provide for an adjustment to take into account, with
respect to the portion of the expenses of clinical diagnostic labora-
tory tests attributable to wages, the relative difference between a
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region’s or local area’s wage rates and the wage rate presumed in
the data on which the schedule is based.

(B) For purposes of subsections (a)(1)(D)(i) and (a)(2)(D)(i), the
limitation amount for a clinical diagnostic laboratory test per-
formed—

(i) * * *

* * * * * * *
(vi) after December 31, 1994, and before January 1, 1996, is

equal to 80 percent of such median, øand¿
(vii) after December 31, 1995, and before January 1, 1997, is

equal to 76 percent of such medianø.¿, and
(viii) after December 31, 1996, is equal to 65 percent of such

median.

* * * * * * *
(i)(1) The Secretary shall, in consultation with appropriate medi-

cal organizations—
(A) * * *

* * * * * * *
(3)(A) The aggregate amount of the payments to be made under

this part for outpatient hospital facility services or rural primary
care hospital services furnished in connection with surgical proce-
dures specified under paragraph (1)(A) in a cost reporting period
shall be equal to the lesser of—

(i) * * *

* * * * * * *
(B)(i) The blend amount for a cost reporting period is the sum

of—
(I) the cost proportion (as defined in clause (ii)(I)) of the

amount described in subparagraph (A)(i), and
(II) the ASC proportion (as defined in clause (ii)(II)) øof 80

percent¿ of the standard overhead amount payable with re-
spect to the same surgical procedure as if it were provided in
an ambulatory surgical center in the same area, as determined
under paragraph (2)(A)ø.¿, less the amount a provider may
charge as described in clause (ii) of section 1866(a)(2)(A).

* * * * * * *
(n)(1)(A) The aggregate amount of the payments to be made for

all or part of a cost reporting period for services described in sub-
section (a)(2)(E)(i) furnished under this part on or after October 1,
1988, and for services described in subsection (a)(2)(E)(ii) furnished
under this part on or after October 1, 1989, shall be equal to the
lesser of—

(i) * * *
(B)(i) The blend amount for radiology services and diagnostic pro-

cedures for a cost reporting period is the sum of—
(I) the cost proportion (as defined in clause (ii)) of the

amount described in subparagraph (A)(i); and
(II) the charge proportion (as defined in clause (ii)(II)) of 62

percent (for services described in subsection (a)(2)(E)(i)), or (for
procedures described in subsection (a)(2)(E)(ii)), 42 percent or
such other percent established by the Secretary (or carriers
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acting pursuant to guidelines issued by the Secretary) based on
prevailing charges established with actual charge data, øof 80
percent¿ of the prevailing charge or (for services described in
subsection (a)(2)(E)(i) furnished on or after January 1, 1989)
the fee schedule amount established for participating physi-
cians for the same services as if they were furnished in a phy-
sician’s office in the same locality as determined under section
1842(b)ø.¿, less the amount a provider may charge as described
in clause (ii) of section 1866(a)(2)(A).

* * * * * * *

SPECIAL PAYMENT RULES FOR PARTICULAR ITEMS AND SERVICES

SEC. 1834. (a) PAYMENT FOR DURABLE MEDICAL EQUIPMENT.—
(1) * * *

* * * * * * *
(9) MONTHLY PAYMENT AMOUNT RECOGNIZED WITH RESPECT

TO OXYGEN AND OXYGEN EQUIPMENT.—For purposes of para-
graph (5), the amount that is recognized under this paragraph
for payment for oxygen and oxygen equipment is the monthly
payment amount described in subparagraph (C) of this para-
graph. Such amount shall be computed separately (i) for all
items of oxygen and oxygen equipment (other than portable ox-
ygen equipment) and (ii) for portable oxygen equipment (each
such group referred to in this paragraph as an ‘‘item’’).

(A) * * *

* * * * * * *
(C) MONTHLY PAYMENT AMOUNT RECOGNIZED.—For pur-

poses of paragraph (5), the amount that is recognized
under this paragraph as the base monthly payment
amount for each item furnished—

(i) * * *

* * * * * * *
(iii) in 1992, is the sum of (I) 33 percent of the local

average monthly payment rate computed under sub-
paragraph (A)(ii)(II) for the item for 1992, and (II) 67
percent of the national limited monthly payment rate
computed under subparagraph (B)(ii) for the item for
1992; øand¿

(iv) in øa subsequent year¿ 1993, 1994, and 1995, is
the national limited monthly payment rate computed
under subparagraph (B) for the item for that yearø.¿;

(v) in 1996, is 80 percent of the national limited
monthly payment rate computed under subparagraph
(B) for the item for the year; and

(vi) in a subsequent year, is the national limited
monthly payment rate computed under subparagraph
(B) for the item for the year.

* * * * * * *
(14) COVERED ITEM UPDATE.—In this subsection, the term

‘‘covered item update’’ means, with respect to a year—



314

(A) for 1991 and 1992, the percentage increase in the
consumer price index for all urban consumers (U.S. city
average) for the 12-month period ending with June of the
previous year reduced by 1 percentage point; øand¿

(B) for øa subsequent year¿ 1993, 1994, and 1995, the
percentage increase in the consumer price index for all
urban consumers (U.S. city average) for the 12-month pe-
riod ending with June of the previous yearø.¿;

(C) for each of the years 1996 through 2002, 0 percentage
points; and

(D) for a subsequent year, the percentage increase in the
consumer price index for all urban consumers (U.S. urban
average) for the 12-month period ending with June of the
previous year.

(15) ADVANCE DETERMINATIONS OF COVERAGE FOR CERTAIN
ITEMS.—

(A) * * *

* * * * * * *
(D) APPLICATION BY CARRIERS.—A carrier may develop

(and periodically update) a list of items under subpara-
graph (A) and a list of suppliers under subparagraph (B)
in the same manner as the Secretary may develop (and pe-
riodically update) such lists.

(E) WAIVER OF PUBLICATION REQUIREMENT.—A carrier
may make an advance determination under subparagraph
(C) with respect to an item or supplier on a list developed
by the Secretary or the carrier without regard to whether
or not the Secretary has promulgated a regulation with re-
spect to the list, except that the carrier may not make such
an advance determination with respect to an item or sup-
plier on a list until the expiration of the 30-day period be-
ginning on the date the Secretary or the carrier places the
item or supplier on the list.

* * * * * * *
(b) FEE SCHEDULES FOR RADIOLOGIST SERVICES.—

(1) * * *
(2) CONSULTATION.—In carrying out paragraph (1), the Sec-

retary shall regularly consult closely with the øPhysician Pay-
ment Review Commission¿ Medicare Payment Review Commis-
sion, the American College of Radiology, and other organiza-
tions representing physicians or suppliers who furnish radiolo-
gist services and shall share with them the data and data
analysis being used to make the determinations under para-
graph (1), including data on variations in current medicare
payments by geographic area, and by service and physician
specialty.

* * * * * * *
(g) PAYMENT FOR OUTPATIENT RURAL PRIMARY CARE HOSPITAL

øSERVICES¿ SERVICES AND RURAL EMERGENCY ACCESS CARE HOS-
PITAL SERVICES.—

(1) IN GENERAL.—The amount of payment for outpatient
rural primary care hospital services provided during a year be-
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fore the prospective payment system described in paragraph
(2) is in effect in a rural primary care hospital under this part
shall be determined by one of the 2 following methods, as elect-
ed by the rural primary care hospital:

(A) * * *

* * * * * * *
(2) DEVELOPMENT AND IMPLEMENTATION OF ALL INCLUSIVE,

PROSPECTIVE PAYMENT SYSTEM.—Not later than January 1,
1996, the Secretary shall develop and implement a prospective
payment system for determining payments under this part for
outpatient rural primary care hospital services using a meth-
odology that includes all costs in providing all such services
(including related professional medical services) and that de-
termines the payment amount for such services on a prospec-
tive basis. The amount of payment for rural emergency access
care hospital services provided during a year shall be deter-
mined using the applicable method provided under this sub-
section for determining payment for outpatient rural primary
care hospital services during the year.

(h) PAYMENT FOR PROSTHETIC DEVICES AND ORTHOTICS AND
PROSTHETICS.—

(1) * * *

* * * * * * *
(4) DEFINITIONS.—In this subsection—

(A) the term ‘‘applicable percentage increase’’ means—
(i) * * *

* * * * * * *
(iii) for 1994 and 1995, 0 percent, øand¿
(iv) for each of the years 1996 through 2002, 1 per-

cent, and
ø(iv)¿ (v) for a subsequent year, the percentage in-

crease in the consumer price index for all urban con-
sumers (United States city average) for the 12-month
period ending with June of the previous year;

* * * * * * *

ENROLLMENT PERIODS

SEC. 1837. (a) * * *

* * * * * * *
(i)(1) In the case of an individual who—

(A) at the time the individual first satisfies paragraph (1) or
(2) of section 1836, is enrolled in a group health plan described
in section 1862(b)(1)(A)(v) by reason of the individual’s (or the
individual’s spouse’s) current employment status, and

(B) has elected not to enroll (or to be deemed enrolled) under
this section during the individual’s initial enrollment period,

there shall be a special enrollment period described in paragraph
(3). In the case of an individual not described in the previous sen-
tence who has not attained the age of 65, at the time the individual
first satisfies paragraph (1) of section 1836, is enrolled in a large
group health plan (as that term is defined in section
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ø1862(b)(1)(B)(iv)¿ 1862(b)(1)(B)(iii)) by reason of the individual’s
current employment status (or the current employment status of a
family member of the individual), and has elected not to enroll (or
to be deemed enrolled) under this section during the individual’s
initial enrollment period, there shall be a special enrollment period
described in paragraph (3)(B).

(2) In the case of an individual who—
(A)(i) has enrolled (or has been deemed to have enrolled) in

the medical insurance program established under this part
during the individual’s initial enrollment period, or (ii) is an in-
dividual described in paragraph (1)(A);

(B) has enrolled in such program during any subsequent spe-
cial enrollment period under this subsection during which the
individual was not enrolled in a group health plan described in
section 1862(b)(1)(A)(v) by reason of the individual’s (or indi-
vidual’s spouse’s) current employment status; and

(C) has not terminated enrollment under this section at any
time at which the individual is not enrolled in such a group
health plan by reason of the individual’s (or individual’s
spouse’s) current employment status,

there shall be a special enrollment period described in paragraph
(3). In the case of an individual not described in the previous sen-
tence who has not attained the age of 65, has enrolled (or has been
deemed to have enrolled) in the medical insurance program estab-
lished under this part during the individual’s initial enrollment pe-
riod, or is an individual described in the second sentence of para-
graph (1), has enrolled in such program during any subsequent
special enrollment period under this subsection during which the
individual was not enrolled in a large group health plan (as that
term is defined in section ø1862(b)(1)(B)(iv)¿ 1862(b)(1)(B)(iii)) by
reason of the individual’s current employment status (or the cur-
rent employment status of a family member of the individual), and
has not terminated enrollment under this section at any time at
which the individual is not enrolled in such a large group health
plan by reason of the individual’s current employment status (or
the current employment status of a family member of the individ-
ual), there shall be a special enrollment period described in para-
graph (3)(B).

(3)(A) The special enrollment period referred to in the first sen-
tences of paragraphs (1) and (2) is the period including each month
during any part of which the individual is enrolled in a group
health plan described in section 1862(b)(1)(A)(v) by reason of cur-
rent employment status ending with the last day of the eighth con-
secutive month in which the individual is at no time so enrolled.

(B) The special enrollment period referred to in the second sen-
tences of paragraphs (1) and (2) is the period including each month
during any part of which the individual is enrolled in a large group
health plan (as that term is defined in section ø1862(b)(1)(B)(iv)¿
1862(b)(1)(B)(iii)) by reason of the individual’s current employment
status (or the current employment status of a family member of the
individual) ending with the last day of the eighth consecutive
month in which the individual is at no time so enrolled.

* * * * * * *
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AMOUNTS OF PREMIUMS

SEC. 1839. (a) * * *
(b) In the case of an individual whose coverage period began pur-

suant to an enrollment after his initial enrollment period (deter-
mined pursuant to subsection (c) or (d) of section 1837), the month-
ly premium determined under subsection (a) or (e) shall be in-
creased by 10 percent of the monthly premium so determined for
each full 12 months (in the same continuous period of eligibility)
in which he could have been but was not enrolled. For purposes of
the preceding sentence, there shall be taken into account (1) the
months which elapsed between the close of his initial enrollment
period and the close of the enrollment period in which he enrolled,
plus (in the case of an individual who reenrolls) (2) the months
which elapsed between the date of termination of a previous cov-
erage period and the close of the enrollment period in which he
reenrolled, but there shall not be taken into account months for
which the individual can demonstrate that the individual was en-
rolled in a group health plan described in section 1862(b)(1)(A)(v)
by reason of the individual’s (or the individual’s spouse’s) current
employment or months during which the individual has not at-
tained the age of 65 and for which the individual can demonstrate
that the individual was enrolled in a large group health plan as an
active individual (as those terms are defined in section
ø1862(b)(1)(B)(iv)¿ 1862(b)(1)(B)(iii)). Any increase in an individ-
ual’s monthly premium under the first sentence of this subsection
with respect to a particular continuous period of eligibility shall not
be applicable with respect to any other continuous period of eligi-
bility which such individual may have.

* * * * * * *
(e)(1)(A) Notwithstanding the provisions of subsection (a), the

monthly premium for each individual enrolled under this part for
each month after after December 1995 øand prior to January 1999¿
shall be an amount equal to 50 percent (or, if higher, the percent
described in subparagraph (C)) of the monthly actuarial rate for en-
rollees age 65 and over, as determined under subsection (a)(1) and
applicable to such month.

* * * * * * *
(C) For purposes of subparagraph (A), the percent described in

this subparagraph is the ratio (expressed as a percentage) of the
monthly premium established under this section for months in 1995
to the monthly actuarial rate for enrollees age 65 and over applica-
ble to such months (as specified in the most recent report of the
Board of Trustees of the Federal Supplementary Medical Insurance
Trust Fund published prior to the date of the enactment of the Med-
icare Preservation Act of 1995).

* * * * * * *
(f) For any calendar year after 1988, øif an individual¿ if an indi-

vidual (other than an individual subject to an increase in the
monthly premium under this section pursuant to subsection (h)) is
entitled to monthly benefits under section 202 or 223 or to a
monthly annuity under section 3(a), 4(a), or 4(f) of the Railroad Re-
tirement Act of 1974 for November and December of the preceding
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year, and if the monthly premium of the individual under this sec-
tion for December and for January is deducted from those benefits
under section 1840(a)(1) or section 1840(b)(1), the monthly pre-
mium otherwise determined under this section for an individual for
that year shall not be increased, pursuant to this subsection, to the
extent that such increase would reduce the amount of benefits pay-
able to that individual for that December below the amount of ben-
efits payable to that individual for that November (after the deduc-
tion of the premium under this section). For purposes of this sub-
section, retroactive adjustments or payments and deductions on ac-
count of work shall not be taken into account in determining the
monthly benefits to which an individual is entitled under section
202 or 223 or under the Railroad Retirement Act of 1974.

* * * * * * *
(h)(1) Notwithstanding the previous subsections of this section, in

the case of an individual whose modified adjusted gross income for
a taxable year ending with or within a calendar year (as initially
determined by the Secretary in accordance with paragraph (3)) ex-
ceeds the threshold amount described in paragraph (4), the Sec-
retary shall increase the amount of the monthly premium for
months in the calendar year by an amount equal to the difference
between—

(A) 200 percent of the monthly actuarial rate for enrollees age
65 and over as determined under subsection (a)(1) for that cal-
endar year; and

(B) the total of the monthly premiums paid by the individual
under this section (determined without regard to subsection (b))
during such calendar year.

(2) In the case of an individual described in paragraph (1) whose
modified adjusted gross exceeds the threshold amount by less than
$25,000, the amount of the increase in the monthly premium appli-
cable under paragraph (1) shall be an amount which bears the
same ratio to the amount of the increase described in paragraph (1)
(determined without regard to this paragraph) as such excess bears
to $25,000. In the case of a joint return filed under section 6013 of
the Internal Revenue Code of 1986 by spouses both of whom are en-
rolled under this part, the previous sentence shall be applied by sub-
stituting ‘‘$50,000’’ for ‘‘$25,000’’. The preceding provisions of this
paragraph shall not apply to any individual whose threshold
amount is zero.

(3) The Secretary shall make an initial determination of the
amount of an individual’s adjusted gross income for a taxable year
ending with or within a calendar year for purposes of this sub-
section as follows:

(A) Not later than October 1 of the year preceding the year,
the Secretary shall provide notice to each individual whom the
Secretary finds (on the basis of the individual’s actual adjusted
gross income for the most recent taxable year for which such in-
formation is available or other information provided to the Sec-
retary by the Secretary of the Treasury) will be subject to an in-
crease under this subsection that the individual will be subject
to such an increase, and shall include in such notice the Sec-
retary’s estimate of the individual’s adjusted gross income for
the year.
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(B) If, during the 30-day period beginning on the date notice
is provided to an individual under subparagraph (A), the indi-
vidual provides the Secretary with information on the individ-
ual’s anticipated adjusted gross income for the year, the amount
initially determined by the Secretary under this paragraph with
respect to the individual shall be based on the information pro-
vided by the individual.

(C) If an individual does not provide the Secretary with infor-
mation under subparagraph (B), the amount initially deter-
mined by the Secretary under this paragraph with respect to
the individual shall be the amount included in the notice pro-
vided to the individual under subparagraph (A).

(4)(A) If the Secretary determines (on the basis of final informa-
tion provided by the Secretary of the Treasury) that the amount of
an individual’s actual adjusted gross income for a taxable year end-
ing with or within a calendar year is less than or greater than the
amount initially determined by the Secretary under paragraph (3),
the Secretary shall increase or decrease the amount of the individ-
ual’s monthly premium under this section (as the case may be) for
months during the following calendar year by an amount equal to
1⁄12 of the difference between—

(i) the total amount of all monthly premiums paid by the in-
dividual under this section during the previous calendar year;
and

(ii) the total amount of all such premiums which would have
been paid by the individual during the previous calendar year
if the amount of the individual’s adjusted gross income initially
determined under paragraph (3) were equal to the actual
amount of the individual’s adjusted gross income determined
under this paragraph.

(B) In the case of an individual who is not enrolled under this
part for any calendar year for which the individual’s monthly pre-
mium under this section for months during the year would be in-
creased pursuant to subparagraph (A) if the individual were en-
rolled under this part for the year, the Secretary may take such
steps as the Secretary considers appropriate to recover from the in-
dividual the total amount by which the individual’s monthly pre-
mium for months during the year would have been increased under
subparagraph (A) if the individual were enrolled under this part for
the year.

(C) In the case of a deceased individual for whom the amount of
the monthly premium under this section for months in a year would
have been decreased pursuant to subparagraph (A) if the individual
were not deceased, the Secretary shall make a payment to the indi-
vidual’s surviving spouse (or, in the case of an individual who does
not have a surviving spouse, to the individual’s estate) in an
amount equal to the difference between—

(i) the total amount by which the individual’s premium would
have been decreased for all months during the year pursuant to
subparagraph (A); and

(ii) the amount (if any) by which the individual’s premium
was decreased for months during the year pursuant to subpara-
graph (A).

(5) In this subsection, the following definitions apply:
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(A) The term ‘‘modified adjusted gross income’’ means, with
respect to an individual for a taxable year, the individual’s ad-
justed gross income under the Internal Revenue Code of 1986—

(i) determined without regard to sections 135, 911, 931,
and 933 of such Code, and

(ii) increased by the amount of interest received or ac-
crued by the individual during the taxable year which is
exempt from tax under such Code.

(B) The term ‘‘threshold amount’’ means—
(i) except as otherwise provided in this paragraph,

$75,000,
(ii) $125,000, in the case of a joint return, and
(iii) zero in the case of a taxpayer who—

(I) is married at the close of the taxable year but does
not file a joint return for such year, and

(II) does not live apart from his spouse at all times
during the taxable year.

* * * * * * *

MEDICARE GROWTH REDUCTION TRUST FUND

SEC. 1841A. (a)(1) There is hereby created on the books of the
Treasury of the United States a trust fund to be known as the ‘‘Fed-
eral Medicare Growth Reduction Trust Fund’’ (in this section re-
ferred to as the ‘‘Trust Fund’’). The Trust Fund shall consist of such
gifts and bequests as may be made as provided in section 201(i)(1)
and amounts appropriated under paragraph (2).

(2) There are hereby appropriated to the Trust Fund amounts
equivalent to 100 percent of the Secretary’s estimate of the reduc-
tions in expenditures under this part that are attributable to the
Medicare Preservation Act of 1995. The amounts appropriated by
the preceding sentence shall be transferred from time to time (not
less frequently than monthly) from the general fund in the Treasury
to the Trust Fund.

(3)(A) Subject to subparagraph (B), with respect to monies trans-
ferred to the Trust Fund, no transfers, authorizations of appropria-
tions, or appropriations are permitted.

(B) Beginning with fiscal year 2003, the Secretary may expend
funds in the Trust Fund to carry out this title, but only to the extent
provided by Congress in advance through a specific amendment to
this section.

(b) The provisions of subsections (b) through (e) of section 1841
shall apply to the Trust Fund in the same manner as they apply
to the Federal Supplementary Medical Insurance Trust Fund, except
that the Board of Trustees and Managing Trustee of the Trust Fund
shall be composed of the members of the Board of Trustees and the
Managing Trustee, respectively, of the Federal Supplementary Medi-
cal Insurance Trust Fund.

USE OF CARRIERS FOR ADMINISTRATION OF BENEFITS

SEC. 1842. (a) * * *
(b)(1) * * *
(2)(A) * * *

* * * * * * *
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(C) In the case of residents of nursing facilities who receive serv-
ices described in clause (i) or (ii) of section 1861(s)(2)(K) performed
by a member of a team, the Secretary shall instruct carriers to de-
velop mechanisms which permit routine payment under this part
for up to 1.5 visits per month per resident. In the previous sen-
tence, the term ‘‘team’’ refers to a physician and includes a physi-
cian assistant acting under the supervision of the physician or a
nurse practitioner working in collaboration with that physician, or
both.

* * * * * * *
(6) No payment under this part for a service provided to any in-

dividual shall (except as provided in section 1870) be made to any-
one other than such individual or (pursuant to an assignment de-
scribed in subparagraph (B)(ii) of paragraph (3)) the physician or
other person who provided the service, except that (A) payment
may be made (i) to the employer of such physician or other person
if such physician or other person is required as a condition of his
employment to turn over his fee for such service to his employer,
or (ii) (where the service was provided in a hospital, rural primary
care hospital, clinic, or other facility) to the facility in which the
service was provided if there is a contractual arrangement between
such physician or other person and such facility under which such
facility submits the bill for such service, (B) payment may be made
to an entity (i) which provides coverage of the services under a
health benefits plan, but only to the extent that payment is not
made under this part, (ii) which has paid the person who provided
the service an amount (including the amount payable under this
part) which that person has accepted as payment in full for the
service, and (iii) to which the individual has agreed in writing that
payment may be made under this part, (C) in the case of services
described in clauses (i), (ii), or (iv) of section 1861(s)(2)(K) payment
shall be made to the employer of the physician assistant or nurse
practitioner involved, øand¿ (D) payment may be made to a physi-
cian for physicians’ services (and services furnished incident to
such services) furnished by a second physician to patients of the
first physician if (i) the first physician is unavailable to provide the
services; (ii) the services are furnished pursuant to an arrangement
between the two physicians that (I) is informal and reciprocal, or
(II) involves per diem or other fee-for-time compensation for such
services; (iii) the services are not provided by the second physician
over a continuous period of more than 60 days; and (iv) the claim
form submitted to the carrier for such services includes the second
physician’s unique identifier (provided under the system estab-
lished under subsection (r)) and indicates that the claim meets the
requirements of this subparagraph for payment to the first
physicianø.¿, (E) in the case of an item or service (other than physi-
cians’ services and other than a portable X-ray or portable electro-
cardiogram treated as a physician’s service for purposes of section
1848(j)(3)) furnished to an individual who (at the time the item or
service is furnished) is a resident of a skilled nursing facility, pay-
ment shall be made to the facility (without regard to whether or not
the item or service was furnished by the facility, by others under ar-
rangement with them made by the facility, or otherwise), and (F) in
the case of types of home health services described in section
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1894(a)(2) furnished to an individual who (at the time the item or
service is furnished) is under a plan of care of a home health agen-
cy, payment shall be made to the agency (without regard to whether
or not the item or service was furnished by the agency, by others
under arrangement with them made by the agency, or otherwise).
No payment which under the preceding sentence may be made di-
rectly to the physician or other person providing the service in-
volved (pursuant to an assignment described in subparagraph
(B)(ii) of paragraph (3)) shall be made to anyone else under a reas-
signment or power of attorney (except to an employer or facility as
described in clause (A) of such sentence); but nothing in this sub-
section shall be construed (i) to prevent the making of such a pay-
ment in accordance with an assignment from the individual to
whom the service was provided or a reassignment from the physi-
cian or other person providing such service if such assignment or
reassignment is made to a governmental agency or entity or is es-
tablished by or pursuant to the order of a court of competent juris-
diction, or (ii) to preclude an agent of the physician or other person
providing the service from receiving any such payment if (but only
if) such agent does so pursuant to an agency agreement under
which the compensation to be paid to the agent for his services for
or in connection with the billing or collection of payments due such
physician or other person under this title is unrelated (directly or
indirectly) to the amount of such payments or the billings therefor,
and is not dependent upon the actual collection of any such pay-
ment.

* * * * * * *
(9)(A) * * *

* * * * * * *
(D) In addition to carrying out its functions under section 1845,

the øPhysician Payment Review Commission¿ Medicare Payment
Review Commission (in this paragraph referred to as the ‘‘Commis-
sion’’) shall comment on any such proposal within the period of
comment allowed by the Secretary pursuant to subparagraph (C).

* * * * * * *
(14)(A) * * *

* * * * * * *
(C) For purposes of this paragraph:

(i) The physicians’ services specified in this clause are
the procedures specified (by code and description) in the
Overvalued Procedures List for Finance Committee, Re-
vised September 20, 1989, prepared by the øPhysician
Payment Review Commission¿ Medicare Payment Review
Commission which specification is of physicians’ services
that have been identified as overvalued by at least 10 per-
cent based on a comparison of payments for such services
under a resource-based relative value scale and of the na-
tional average prevailing charges under this part.

* * * * * * *
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øPHYSICIAN PAYMENT REVIEW COMMISSION

øSEC. 1845. (a)(1) The Director of the Congressional Office of
Technology Assessment (hereinafter in this section referred to as
the ‘‘Director’’ and the ‘‘Office’’, respectively) shall provide for the
appointment of a Physician Payment Review Commission (herein-
after in this section referred to as the ‘‘Commission’’), to be com-
posed of individuals with national recognition for their expertise in
health economics, physician reimbursement, medical practice, and
other related fields appointed by the Director (without regard to
the provisions of title 5, United States Code, governing appoint-
ments in the competitive service).

ø(2) The Commission shall consist of 13 individuals. Members of
the Commission shall first be appointed no later than May 1, 1986,
for a term of three years, except that the Director may provide ini-
tially for such shorter terms as will insure that (on a continuing
basis) the terms of no more than four members expire in any one
year.

ø(3) The membership of the Commission shall include (but need
not be limited to) physicians, other health professionals, individ-
uals skilled in the conduct and interpretation of biomedical, health
services, and health economics research, and representatives of
consumers and the elderly.

ø(b)(1) The Commission shall make recommendations to the Con-
gress, not later than March 31 of each year (beginning with 1987),
regarding adjustments to the reasonable charge levels for physi-
cians’ services recognized under section 1842(b) and changes in the
methodology for determining the rates of payment, and for making
payment, for physicians’ services under this title and other items
and services under this part.

ø(2) In making its recommendations, the Commission shall—
ø(A) assess the likely impact of different adjustments in pay-

ment rates, particularly their impact on physician participation
in the participation program established under section 1842(h)
and on beneficiary access to necessary physicians’ services;

ø(B) make recommendations on ways to increase physician
participation in that participation program and the acceptance
of payment under this part on an assignment-related basis;

ø(C) identify those procedures, involving the use of assistants
at surgery, for which payment for those assistants should not
be made under this title without prior approval;

ø(D) identify those procedures for which an opinion of a sec-
ond physician should be required before payment is made
under this title;

ø(E) consider policies for moderating the rate of increase in
expenditures under this part and the rate of increase in utili-
zation of services under this part;

ø(F) make recommendations regarding major issues in the
implementation of the resource-based relative value scale es-
tablished under section 1848(c);

ø(G) make recommendations regarding further development
of the volume performance standards established under section
1848(f), including the development of State-based programs;
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ø(H) consider policies to provide payment incentives to in-
crease patient access to primary care and other physician serv-
ices in large urban and rural areas, including policies regard-
ing payments to physicians pursuant to title XIX;

ø(I) review and consider the number and practice specialties
of physicians in training and payments under this title for
graduate medical education costs;

ø(J) make recommendations regarding issues relating to uti-
lization review and quality of care, including the effectiveness
of peer review procedures and other quality assurance pro-
grams applicable to physicians and providers under this title
and physician certification and licensing standards and proce-
dures;

ø(K) make recommendations regarding options to help con-
strain the costs of health insurance to employers, including in-
centives under this title;

ø(L) comment on the recommendations affecting physician
payment under the medicare program that are included in the
budget submitted by the President pursuant to section 1105 of
title 31, United States Code; and

ø(M) make recommendations regarding medical malpractice
liability reform and physician certification and licensing stand-
ards and procedures.

ø(c)(1) The following provisions of section 1886(e)(6) shall apply
to the Commission in the same manner as they apply to the Pro-
spective Payment Assessment Commission:

ø(A) Subparagraph (C) (relating to staffing and administra-
tion generally).

ø(B) Subparagraph (D) (relating to compensation of mem-
bers).

ø(C) Subparagraph (F) (relating to access to information).
ø(D) Subparagraph (G) (relating to use of funds).
ø(E) Subparagraph (H) (relating to periodic GAO audits).
ø(F) Subparagraph (J) (relating to requests for appropria-

tions).
ø(2) In order to carry out its functions, the Commission shall col-

lect and assess information on medical and surgical procedures and
services, including information on regional variations of medical
practice. In collecting and assessing information, the Commission
shall—

ø(A) utilize existing information, both published and
unpublished, where possible, collected and assessed either by
its own staff or under other arrangements made in accordance
with this section,

ø(B) carry out, or award grants or contracts for, original re-
search and experimentation, where existing information is in-
adequate for the development of useful and valid guidelines by
the Commission, and

ø(C) adopt procedures allowing any interested party to sub-
mit information with respect to physicians’ services (including
new practices, such as the use of new technologies and treat-
ment modalities), which information the Commission shall con-
sider in making reports and recommendations to the Secretary
and Congress.
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ø(d) There are authorized to be appropriated such sums as may
be necessary to carry out the provisions of this section. Such sums
shall be payable from the Federal Supplementary Medical Insur-
ance Trust Fund.

ø(e)(1) Not later than December 31st of each year (beginning
with 1988), the Secretary shall transmit to the Physician Payment
Review Commission, to the Congressional Budget Office, and to the
Congressional Research Service of the Library of Congress national
data (known as the Part B Medicare Annual Data System) for the
previous year respecting part B of this title.

ø(2) The Secretary, in consultation with the Physician Payment
Review Commission, the Congressional Budget Office, and the Con-
gressional Research Service of the Library of Congress, shall estab-
lish and annually revise standards for the data reporting system
described in paragraph (1).

ø(3) The Secretary shall also provide to the entities described in
paragraph (1) additional data respecting the program under this
part as may be reasonably requested by them on an agreed-upon
schedule.

ø(4) The Secretary shall develop, in consultation with the Physi-
cian Payment Review Commission, the Congressional Budget Of-
fice, and the Congressional Research Service of the Library of Con-
gress, a system for providing to each of such entities on a quarterly
basis summary data on aggregate expenditures under this part by
type of service and by type of provider. Such data shall be provided
not later than 90 days after the end of each quarter (for quarters
beginning with the calendar quarter ending on March 31, 1989).¿

* * * * * * *

PAYMENT FOR PHYSICIANS’ SERVICES

SEC. 1848. (a) * * *

* * * * * * *
(c) DETERMINATION OF RELATIVE VALUES FOR PHYSICIANS’ SERV-

ICES.—
(1) * * *
(2) DETERMINATION OF RELATIVE VALUES.—

(A) IN GENERAL.—
(i) * * *
(ii) EXTRAPOLATION.—The Secretary may use ex-

trapolation and other techniques to determine the
number of relative value units for physicians’ services
for which specific data are not available and shall take
into account recommendations of the øPhysician Pay-
ment Review Commission¿ Medicare Payment Review
Commission and the results of consultations with or-
ganizations representing physicians who provide such
services.

* * * * * * *
(2) DETERMINATION OF RELATIVE VALUES.—

(A) * * *
(B) PERIODIC REVIEW AND ADJUSTMENTS IN RELATIVE

VALUES.—
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(i) * * *

* * * * * * *
(iii) CONSULTATION.—The Secretary, in making ad-

justments under clause (ii), shall consult with the
øPhysician Payment Review Commission¿ Medicare
Payment Review Commission and organizations rep-
resenting physicians.

* * * * * * *
(5) CODING.—The Secretary shall establish a uniform proce-

dure coding system for the coding of all physicians’ services.
The Secretary shall provide for an appropriate coding structure
for visits and consultations. The Secretary may incorporate the
use of time in the coding for visits and consultations. The Sec-
retary, in establishing such coding system, shall consult with
the øPhysician Payment Review Commission¿ Medicare Pay-
ment Review Commission and other organizations representing
physicians.

* * * * * * *
(d) CONVERSION FACTORS.—

(1) ESTABLISHMENT.—
(A) IN GENERAL.—The conversion factor ø(or factors)¿ for

each year shall be the conversion factor ø(or factors)¿ es-
tablished under this subsection for the previous year (or,
in the case of 1992, specified in subparagraph (B)) adjusted
by the update øor updates¿ (established under paragraph
(3) ) for the year involved.

* * * * * * *
(C) SPECIAL RULE FOR 1996.—For 1996, the conversion

factor under this subsection shall be $34.60 for all physi-
cians’ services.

ø(C)¿ (D) PUBLICATION.—The Secretary shall cause to
have published in the Federal Register, during the last 15
days of October of—

(i) 1991, the conversion factor which will apply to
physicians’ services for 1992, and the update (or up-
dates) determined under paragraph (3) for 1992 and

(ii) each succeeding year, the conversion factor ø(or
factors)¿ which will apply to physicians’ services for
the following year and the update ø(or updates)¿ de-
termined under paragraph (3) for such year.

ø(2) RECOMMENDATION OF UPDATE.—
ø(A) IN GENERAL.—Not later than April 15 of each year

(beginning with 1991), the Secretary shall transmit to the
Congress a report that includes a recommendation on the
appropriate update (or updates) in the conversion factor
(or factors) for all physicians’ services (as defined in sub-
section (f)(5)(A)) in the following year. The Secretary may
recommend a uniform update or different updates for dif-
ferent categories or groups of services. In making the rec-
ommendation, the Secretary shall consider—
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ø(i) the percentage change in the medicare economic
index (described in the fourth sentence of section
1842(b)(3)) for that year;

ø(ii) the percentage by which actual expenditures for
all physicians’ services and for the services involved
under this part for the fiscal year ending in the year
preceding the year in which such recommendation is
made were greater or less than actual expenditures for
such services in the fiscal year ending in the second
preceding year;

ø(iii) the relationship between the percentage deter-
mined under clause (ii) for a fiscal year and the per-
formance standard rate of increase (established under
subsection (f)(2)) for that fiscal year;

ø(iv) changes in volume or intensity of services;
ø(v) access to services; and
ø(vi) other factors that may contribute to changes in

volume or intensity of services or access to services.
øFor purposes of making the comparison under clause (iii),
the Secretary shall adjust the performance standard rate
of increase for a fiscal year to reflect changes in the actual
proportion of individuals who are enrolled under this part
who are HMO enrollees (as defined in subsection (f)(5)(B))
in that fiscal year compared with such proportion for the
previous fiscal year.

ø(B) ADDITIONAL CONSIDERATIONS.—In making rec-
ommendations under subparagraph (A), the Secretary may
also consider—

ø(i) unexpected changes by physicians in response to
the implementation of the fee schedule;

ø(ii) unexpected changes in outlay projections;
ø(iii) changes in the quality or appropriateness of

care; and
ø(iv) any other relevant factors not measured in the

resource-based payment methodology.
ø(C) SPECIAL RULE FOR 1992 UPDATE.—In considering the

update for 1992, the Secretary shall make a separate de-
termination of the percentage and relationship described
in clauses (ii) and (iii) of subparagraph (A) with respect to
the category of surgical services (as defined by the Sec-
retary pursuant to subsection (j)(1)).

ø(D) EXPLANATION OF UPDATE.—The Secretary shall in-
clude in each report under subparagraph (A)—

ø(i) the update recommended for each category of
physicians’ services (established by the Secretary
under subsection (j)(1)) and for each of the following
groups of physicians’ services: nonsurgical services,
visits, consultations, and emergency room services;

ø(ii) the rationale for the recommended update (or
updates) for each category and group of services de-
scribed in clause (i); and

ø(iii) the data and analyses underlying the update
(or updates) recommended.

ø(E) COMPUTATION OF BUDGET-NEUTRAL ADJUSTMENT.—
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ø(i) IN GENERAL.—The Secretary shall include in the
report made under subparagraph (A) in a year a state-
ment of the percentage by which (I) the actual expend-
itures for physicians’ services under this part (during
the fiscal year ending in the preceding year, as set
forth in the most recent annual report made pursuant
to section 1841(b)(2)), exceeded, or was less than (II)
the expenditures projected for the fiscal year under
clause (ii).

ø(ii) PROJECTED EXPENDITURES.—For purposes of
clause (i), the expenditures projected under this clause
for a fiscal year is the actual expenditures for physi-
cians’ services made under this part in the second pre-
ceding fiscal year—

ø(I) increased by the weighted average percent-
age increase permitted under this part for pay-
ments for physicians’ services in the preceding fis-
cal year;

ø(II) adjusted to reflect the percentage change
in the average number of individuals enrolled
under this part (who are not enrolled with a risk-
sharing contract under section 1876) for the pre-
ceding fiscal year compared with the second pre-
ceding fiscal year;

ø(III) adjusted to reflect the average annual per-
centage growth in the volume and intensity of
physicians’ services under this part for the five-fis-
cal-year period ending with the second preceding
fiscal year; and

ø(IV) adjusted to reflect the percentage change
in expenditures for physicians’ services under this
part in the preceding fiscal year (compared with
the second preceding fiscal year) which result
from changes in law or regulations.

ø(F) COMMISSION REVIEW.—The Physician Payment Re-
view Commission shall review the report submitted under
subparagraph (A) in a year and shall submit to the Con-
gress, by not later than May 15 of the year, a report in-
cluding its recommendations respecting the update (or up-
dates) in the conversion factor (or factors) for the following
year.

ø(3) UPDATE.—
ø(A) BASED ON INDEX.—

ø(i) IN GENERAL.—Unless Congress otherwise pro-
vides, subject to subparagraph (B), except as provided
in clauses (iii) through (v), for purposes of this section
the update for a year is equal to the Secretary’s esti-
mate of the percentage increase in the appropriate up-
date index (as defined in clause (ii)) for the year.

ø(ii) APPROPRIATE UPDATE INDEX DEFINED.—In
clause (i), the term ‘‘appropriate update index’’
means—

ø(I) for services for which prevailing charges in
1989 were subject to a limit under the fourth sen-
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tence of section 1842(b)(3), the medicare economic
index (referred to in that sentence), and

ø(II) for other services, such index (such as the
consumer price index) that was applicable under
this part in 1989 to increases in the payment
amounts recognized under this part with respect
to such services.

ø(iii) ADJUSTMENT IN PERCENTAGE INCREASE.—In ap-
plying clause (i) for services furnished in 1992 for
which the appropriate update index is the index de-
scribed in clause (ii)(I), the percentage increase in the
appropriate update index shall be reduced by 0.4 per-
centage points.

ø(iv) ADJUSTMENT IN PERCENTAGE INCREASE FOR
1994.—In applying clause (i) for services furnished in
1994, the percentage increase in the appropriate up-
date index shall be reduced by—

ø(I) 3.6 percentage points for services included
in the category of surgical services (as defined for
purposes of subsection (j)(1)), and

ø(II) 2.6 percentage points for other services.
ø(v) ADJUSTMENT IN PERCENTAGE INCREASE FOR

1995.—In applying clause (i) for services furnished in
1995, the percentage increase in the appropriate up-
date index shall be reduced by 2.7 percentage points.

ø(vi) EXCEPTION FOR CATEGORY OF PRIMARY CARE
SERVICES.—Clauses (iv) and (v) shall not apply to serv-
ices included in the category of primary care services
(as defined for purposes of subsection (j)(1)).

ø(B) ADJUSTMENT IN UPDATE.—
ø(i) IN GENERAL.— The update for a category of phy-

sicians’ services for a year provided under subpara-
graph (A) shall, subject to clause (ii), be increased or
decreased by the same percentage by which (I) the
percentage increase in the actual expenditures for
services in such category in the second previous fiscal
year over the third previous fiscal year, was less or
greater, respectively, than (II) the performance stand-
ard rate of increase (established under subsection (f))
for such category of services for the second previous
fiscal year.

ø(ii) RESTRICTIONS ON ADJUSTMENT.—The adjust-
ment made under clause (i) for a year may not result
in a decrease of more than—

ø(I) 2 percentage points for the update for 1992
or 1993,

ø(II) 21⁄2 percentage points for the update for
1994, and

ø(III) 5 percentage points for the update for any
succeeding year.¿

(3) UPDATE.—
(A) IN GENERAL.—Subject to subparagraph (E), for pur-

poses of this section the update for a year (beginning with
1997) is equal to the product of—
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(i) 1 plus the Secretary’s estimate of the percentage
increase in the medicare economic index (described in
the fourth sentence of section 1842(b)(3)) for the year
(divided by 100), and

(ii) 1 plus the Secretary’s estimate of the update ad-
justment factor for the year (divided by 100),

minus 1 and multiplied by 100.
(B) UPDATE ADJUSTMENT FACTOR.—The ‘‘update adjust-

ment factor’’ for a year is equal to the quotient of—
(i) the difference between (I) the sum of the allowed

expenditures for physicians’ services furnished during
each of the years 1995 through the year involved and
(II) the sum of the amount of actual expenditures for
physicians’ services furnished during each of the years
1995 through the previous year; divided by

(ii) the Secretary’s estimate of allowed expenditures
for physicians’ services furnished during the year.

(C) DETERMINATION OF ALLOWED EXPENDITURES.—For
purposes of subparagraph (B), allowed expenditures for
physicians’ services shall be determined as follows (as esti-
mated by the Secretary):

(i) In the case of allowed expenditures for 1995, such
expenditures shall be equal to actual expenditures for
services furnished during the 12-month period ending
with June of 1995.

(ii) In the case of allowed expenditures for 1996 and
each subsequent year, such expenditures shall be equal
to allowed expenditures for the previous year, increased
by the sustainable growth rate under subsection (f) for
the fiscal year which begins during the year.

(D) DETERMINATION OF ACTUAL EXPENDITURES.—For
purposes of subparagraph (B), the amount of actual ex-
penditures for physicians’ services furnished during a year
shall be equal to the amount of expenditures for such serv-
ices during the 12-month period ending with June of the
previous year.

(E) RESTRICTION ON VARIATION FROM MEDICARE ECO-
NOMIC INDEX.—Notwithstanding the amount of the update
adjustment factor determined under subparagraph (B) for
a year, the update in the conversion factor under this para-
graph for the year may not be—

(i) greater than 103 percent of 1 plus the Secretary’s
estimate of the percentage increase in the medicare eco-
nomic index (described in the fourth sentence of section
1842(b)(3)) for the year (divided by 100); or

(ii) except as required to carry out section 1895, less
than 93 percent of 1 plus the Secretary’s estimate of the
percentage increase in the medicare economic index
(described in the fourth sentence of section 1842(b)(3))
for the year (divided by 100).

(4) REPORTING REQUIREMENTS.—
(A) IN GENERAL.—Not later than November 1 of each year

(beginning with 1996), the Secretary shall transmit to the
Congress a report that describes the update in the conver-
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sion factor for physicians’ services (as defined in subsection
(f)(3)(A)) in the following year.

(B) COMMISSION REVIEW.—The Medicare Payment Re-
view Commission shall review the report submitted under
subparagraph (A) for a year and shall submit to the Con-
gress, by not later than December 1 of the year, a report
containing its analysis of the conversion factor for the fol-
lowing year.

* * * * * * *
ø(f) MEDICARE VOLUME PERFORMANCE STANDARD RATES OF IN-

CREASE.—
ø(1) PROCESS FOR ESTABLISHING MEDICARE VOLUME PERFORM-

ANCE STANDARD RATES OF INCREASE.—
ø(A) SECRETARY’S RECOMMENDATION.—By not later than

April 15 of each year (beginning with 1990), the Secretary
shall transmit to the Congress a recommendation on per-
formance standard rates of increase for all physicians’
services and for each category of such services for the fis-
cal year beginning in such year. In making the rec-
ommendation, the Secretary shall confer with organiza-
tions representing physicians and shall consider—

ø(i) inflation,
ø(ii) changes in numbers of enrollees (other than

HMO enrollees) under this part,
ø(iii) changes in the age composition of enrollees

(other than HMO enrollees) under this part,
ø(iv) changes in technology,
ø(v) evidence of inappropriate utilization of services,
ø(vi) evidence of lack of access to necessary physi-

cians’ services, and
ø(vii) such other factors as the Secretary considers

appropriate.
ø(B) COMMISSION REVIEW.—The Physician Payment Re-

view Commission shall review the recommendation trans-
mitted during a year under subparagraph (A) and shall
make its recommendation to Congress, by not later than
May 15 of the year, respecting the performance standard
rates of increase for the fiscal year beginning in that year.

ø(C) PUBLICATION OF PERFORMANCE STANDARD RATES OF
INCREASE.—The Secretary shall cause to have published in
the Federal Register, in the last 15 days of October of each
year (beginning with 1991), the performance standard
rates of increase for all physicians’ services and for each
category of physicians’ services for the fiscal year begin-
ning in that year. The Secretary shall cause to have pub-
lished in the Federal Register, by not later than January
1, 1990, the performance standard rate of increase under
subparagraph (D) for fiscal year 1990.

ø(D) PERFORMANCE STANDARD RATE OF INCREASE FOR
FISCAL YEAR 1990.—The performance standard rate of in-
crease for fiscal year 1990 is equal to the sum of—

ø(i) the Secretary’s estimate of the weighted average
percentage increase in the reasonable charges for phy-
sicians’ services (as defined in subsection (f)(5)(A))
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under this part for portions of calendar years included
in fiscal year 1990,

ø(ii) the Secretary’s estimate of the percentage in-
crease or decrease in the average number of individ-
uals enrolled under this part (other than HMO enroll-
ees) from fiscal year 1989 to fiscal year 1990,

ø(iii) the Secretary’s estimate of the average annual
percentage growth in volume and intensity of physi-
cians’ services under this part for the 5-fiscal-year pe-
riod ending with fiscal year 1989 (based upon informa-
tion contained in the most recent annual report made
pursuant to section 1841(b)(2)), and

ø(iv) the Secretary’s estimate of the percentage in-
crease or decrease in expenditures for physicians’ serv-
ices (as defined in subsection (f)(5)(A)) in fiscal year
1990 (compared with fiscal year 1989) which will re-
sult from changes in law or regulations and which is
not taken into account in the percentage increase de-
scribed in clause (i),

øreduced by 1⁄2 percent.
ø(2) SPECIFICATION OF PERFORMANCE STANDARD RATES OF IN-

CREASE FOR SUBSEQUENT FISCAL YEARS.—
ø(A) IN GENERAL.—Unless Congress otherwise provides,

subject to paragraph (4), the performance standard rate of
increase, for all physicians’ services and for each category
of physicians’ services, for a fiscal year (beginning with fis-
cal year 1991) shall be equal to the product of—

ø(i) 1 plus the Secretary’s estimate of the weighted
average percentage increase (divided by 100) in the
fees for all physicians’ services or for the category of
physicians’ services, respectively, under this part for
portions of calendar years included in the fiscal year
involved,

ø(ii) 1 plus the Secretary’s estimate of the percent-
age increase or decrease (divided by 100) in the aver-
age number of individuals enrolled under this part
(other than HMO enrollees) from the previous fiscal
year to the fiscal year involved,

ø(iii) 1 plus the Secretary’s estimate of the average
annual percentage growth (divided by 100) in volume
and intensity of all physicians’ services or of the cat-
egory of physicians’ services, respectively, under this
part for the 5-fiscal-year period ending with the pre-
ceding fiscal year (based upon information contained
in the most recent annual report made pursuant to
section 1841(b)(2)), and

ø(iv) 1 plus the Secretary’s estimate of the percent-
age increase or decrease (divided by 100) in expendi-
tures for all physicians’ services or of the category of
physicians’ services, respectively, in the fiscal year
(compared with the preceding fiscal year) which will
result from changes in law or regulations including
changes in law and regulations affecting the percent-
age increase described in clause (i) and which is not
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taken into account in the percentage increase de-
scribed in clause (i),

minus 1, multiplied by 100, and reduced by the perform-
ance standard factor (specified in subparagraph (B)). In
clause (i), the term ‘‘fees’’ means, with respect to 1991, rea-
sonable charges and, with respect to any succeeding year,
fee schedule amounts.

ø(B) PERFORMANCE STANDARD FACTOR.—For purposes of
subparagraph (A), the performance standard factor—

ø(i) for 1991 is 1 percentage point,
ø(ii) for 1992 is 11⁄2 percentage points,
ø(iii) for 1993 is 2 percentage points,
ø(iv) for 1994 is 31⁄2 percentage points, and
ø(v) for each succeeding year is 4 percentage points.

ø(C) PERFORMANCE STANDARD RATES OF INCREASE FOR
FISCAL YEAR 1991.—Notwithstanding subparagraph (A), the
performance standard rate of increase for a category of
physicians’ services for fiscal year 1991 shall be the sum
of—

ø(i) the Secretary’s estimate of the percentage by
which actual expenditures for the category of physi-
cians’ services under this part for fiscal year 1991 ex-
ceed actual expenditures for such category of services
in fiscal year 1990 (determined without regard to the
amendments made by the Omnibus Budget Reconcili-
ation Act of 1990), and

ø(ii) the Secretary’s estimate of the percentage in-
crease or decrease in expenditures for the category of
services in fiscal year 1991 (compared with fiscal year
1990) that will result from changes in law and regula-
tions (including the Omnibus Budget Reconciliation
Act of 1990), reduced by 2 percentage points.

ø(3) Quarterly reporting.—The Secretary shall establish pro-
cedures for providing, on a quarterly basis to the Physician
Payment Review Commission, the Congressional Budget Office,
the Congressional Research Service, the Committees on Ways
and Means and Energy and Commerce of the House of Rep-
resentatives, and the Committee on Finance of the Senate, in-
formation on compliance with performance standard rates of
increase established under this subsection.

ø(4) SEPARATE GROUP-SPECIFIC PERFORMANCE STANDARD
RATES OF INCREASE.—

ø(A) IMPLEMENTATION OF PLAN.—Subject to subpara-
graph (B), the Secretary shall, after completion of the
study required under section 6102(e)(3) of the Omnibus
Budget Reconciliation Act of 1989, but not before October
1, 1991, implement a plan under which qualified physician
groups could elect annually separate performance standard
rates of increase other than the performance standard rate
of increase established for the year under paragraph (2) for
such physicians. The Secretary shall develop criteria to de-
termine which physician groups are eligible to elect to
have applied to such groups separate performance stand-
ard rates of increase and the methods by which such
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group-specific performance standard rates of increase
would be accomplished. The Secretary shall report to the
Congress on the criteria and methods by April 15, 1991.
The Physician Payment Review Commission shall review
and comment on such recommendations by May 15, 1991.
Before implementing group-specific performance standard
rates of increase, the Secretary shall provide for notice and
comment in the Federal Register and consult with organi-
zations representing physicians.

ø(B) APPROVAL.—The Secretary may not implement the
plan described in subparagraph (A), unless specifically ap-
proved by law.

ø(5) DEFINITIONS.—In this subsection:
ø(A) SERVICES INCLUDED IN PHYSICIANS’ SERVICES.—The

term ‘‘physicians’ services’’ includes other items and serv-
ices (such as clinical diagnostic laboratory tests and radiol-
ogy services), specified by the Secretary, that are com-
monly performed or furnished by a physician or in a physi-
cian’s office, but does not include services furnished to an
HMO enrollee under a risk-sharing contract under section
1876.

ø(B) HMO ENROLLEE.—The term ‘‘HMO enrollee’’ means,
with respect to a fiscal year, an individual enrolled under
this part who is enrolled with an entity under a risk-shar-
ing contract under section 1876 in the fiscal year.¿

(f) SUSTAINABLE GROWTH RATE.—
(1) SPECIFICATION OF GROWTH RATE.—

(A) FISCAL YEAR 1996.—The sustainable growth rate for
all physicians’ services for fiscal year 1996 shall be equal
to the product of—

(i) 1 plus the Secretary’s estimate of the percentage
change in the medicare economic index for 1996 (de-
scribed in the fourth sentence of section 1842(b)(3)) (di-
vided by 100),

(ii) 1 plus the Secretary’s estimate of the percentage
change (divided by 100) in the average number of indi-
viduals enrolled under this part (other than private
plan enrollees) from fiscal year 1995 to fiscal year
1996,

(iii) 1 plus the Secretary’s estimate of the projected
percentage growth in real gross domestic product per
capita (divided by 100) from fiscal year 1995 to fiscal
year 1996, plus 2 percentage points, and

(iv) 1 plus the Secretary’s estimate of the percentage
change (divided by 100) in expenditures for all physi-
cians’ services in fiscal year 1996 (compared with fiscal
year 1995) which will result from changes in law, de-
termined without taking into account estimated
changes in expenditures due to changes in the volume
and intensity of physicians’ services or changes in ex-
penditures resulting from changes in the update to the
conversion factor under subsection (d),

minus 1 and multiplied by 100.
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(B) SUBSEQUENT FISCAL YEARS.—The sustainable growth
rate for all physicians’ services for fiscal year 1997 and
each subsequent fiscal year shall be equal to the product
of—

(i) 1 plus the Secretary’s estimate of the percentage
change in the medicare economic index for the fiscal
year involved (described in the fourth sentence of sec-
tion 1842(b)(3)) (divided by 100),

(ii) 1 plus the Secretary’s estimate of the percentage
change (divided by 100) in the average number of indi-
viduals enrolled under this part (other than private
plan enrollees) from the previous fiscal year to the fis-
cal year involved,

(iii) 1 plus the Secretary’s estimate of the projected
percentage growth in real gross domestic product per
capita (divided by 100) from the previous fiscal year to
the fiscal year involved, plus 2 percentage points, and

(iv) 1 plus the Secretary’s estimate of the percentage
change (divided by 100) in expenditures for all physi-
cians’ services in the fiscal year (compared with the
previous fiscal year) which will result from changes in
law (including changes made by the Secretary in re-
sponse to section 1895), determined without taking into
account estimated changes in expenditures due to
changes in the volume and intensity of physicians’
services or changes in expenditures resulting from
changes in the update to the conversion factor under
subsection (d)(3),

minus 1 and multiplied by 100.
(2) EXCLUSION OF SERVICES FURNISHED TO PRIVATE PLAN EN-

ROLLEES.—In this subsection, the term ‘‘physicians’ services’’
with respect to a fiscal year does not include services furnished
to an individual enrolled under this part who has elected to re-
ceive benefits under this title for the fiscal year through a
MedicarePlus product offered under part C or through enroll-
ment with an eligible organization with a risk-sharing contract
under section 1876.

(g) LIMITATION ON BENEFICIARY LIABILITY.—
(1) * * *

* * * * * * *
(6) MONITORING OF CHARGES.—

(A) * * *

* * * * * * *
(C) PLAN.—If the Secretary finds that there has been a

significant decrease in the proportions described in
subclauses (I) and (II) of subparagraph (A)(ii) or an in-
crease in the amounts described in subclause (III) of that
subparagraph, the Secretary shall develop a plan to ad-
dress such a problem and transmit to Congress rec-
ommendations regarding the plan. The øPhysician Pay-
ment Review Commission¿ Medicare Payment Review
Commission shall review the Secretary’s plan and rec-
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ommendations and transmit to Congress its comments re-
garding such plan and recommendations.

(7) MONITORING OF UTILIZATION AND ACCESS.—
(A) * * *

* * * * * * *
(C) RECOMMENDATIONS.—The Secretary shall include in

each annual report under subparagraph (B) recommenda-
tions—

(i) addressing any identified patterns of inappropri-
ate utilization,

(ii) on utilization review,
(iii) on physician education or patient education,
(iv) addressing any problems of beneficiary access to

care made evident by the monitoring process, and
(v) on such other matters as the Secretary deems

appropriate.
The øPhysician Payment Review Commission¿ Medicare
Payment Review Commission shall comment on the Sec-
retary’s recommendations and in developing its comments,
the Commission shall convene and consult a panel of phy-
sician experts to evaluate the implications of medical utili-
zation patterns for the quality of and access to patient
care.

* * * * * * *
(i) MISCELLANEOUS PROVISIONS.—

(1) RESTRICTION ON ADMINISTRATIVE AND JUDICIAL REVIEW.—
There shall be no administrative or judicial review under sec-
tion 1869 or otherwise of—

(A) * * *

* * * * * * *
(C) the determination of øconversion factors¿ the conver-

sion factor under subsection (d),

* * * * * * *

PART C—PROVISIONS RELATING TO MEDICAREPLUS

REQUIREMENTS FOR MEDICAREPLUS ORGANIZATIONS; HIGH
DEDUCTIBLE/MEDISAVE PRODUCTS

SEC. 1851. (a) MEDICAREPLUS ORGANIZATION DEFINED.—In this
part, subject to the succeeding provisions of this section, the term
‘‘MedicarePlus organization’’ means a public or private entity that
is certified under section 1857 as meeting the requirements and
standards of this part for such an organization.

(b) ORGANIZED AND LICENSED UNDER STATE LAW.—
(1) IN GENERAL.—A MedicarePlus organization shall be orga-

nized and licensed under State law to offer health insurance or
health benefits coverage in each State in which it offers a
MedicarePlus product.

(2) EXCEPTION FOR TAFT-HARTLEY SPONSORS.—Paragraph (1)
shall not apply to a MedicarePlus organization that is a Taft-
Hartley sponsor (as defined in section 1852(c)(4)).
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(3) EXCEPTION FOR PROVIDER-SPONSORED ORGANIZATIONS.—
Paragraph (1) shall not apply to a MedicarePlus organization
that is a provider-sponsored organization (as defined in section
1854(a)) except to the extent provided under section 1857(c).

(4) EXCEPTION FOR QUALIFIED ASSOCIATIONS.—Paragraph (1)
shall not apply to a MedicarePlus organization that is a quali-
fied association (as defined in section 1852(c)(4)(B)).

(c) PREPAID PAYMENT.—A MedicarePlus organization shall be
compensated (except for deductibles, coinsurance, and copayments)
for the provision of health care services to enrolled members by a
payment which is paid on a periodic basis without regard to the
date the health care services are provided and which is fixed with-
out regard to the frequency, extent, or kind of health care service ac-
tually provided to a member.

(d) ASSUMPTION OF FULL FINANCIAL RISK.—The MedicarePlus or-
ganization shall assume full financial risk on a prospective basis
for the provision of the health care services (other than hospice care)
for which benefits are required to be provided under section
1852(a)(1), except that the organization—

(1) may obtain insurance or make other arrangements for the
cost of providing to any enrolled member such services the ag-
gregate value of which exceeds $5,000 in any year,

(2) may obtain insurance or make other arrangements for the
cost of such services provided to its enrolled members other
than through the organization because medical necessity re-
quired their provision before they could be secured through the
organization,

(3) may obtain insurance or make other arrangements for not
more than 90 percent of the amount by which its costs for any
of its fiscal years exceed 115 percent of its income for such fiscal
year, and

(4) may make arrangements with physicians or other health
professionals, health care institutions, or any combination of
such individuals or institutions to assume all or part of the fi-
nancial risk on a prospective basis for the provision of basic
health services by the physicians or other health professionals
or through the institutions.

In the case of a MedicarePlus organization that is a Taft-Hartley
sponsor (as defined in section 1852(c)(4)(A)) or a qualified associa-
tion (as defined in section 1852(c)(4)(B)), this subsection shall not
apply with respect to MedicarePlus products offered by such organi-
zation and issued by an organization to which subsection (b)(1) ap-
plies or by a provider-sponsored organization (as defined in section
1854(a)).

(e) PROVISION AGAINST RISK OF INSOLVENCY.—
(1) IN GENERAL.—Each MedicarePlus organization shall meet

standards under section 1856 relating to the financial solvency
and capital adequacy of the organization. Such standards shall
take into account the nature and type of MedicarePlus products
offered by the organization.

(2) TREATMENT OF TAFT-HARTLEY SPONSORS.—An entity that
is a Taft-Hartley sponsor is deemed to meet the requirement of
paragraph (1).
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(3) TREATMENT OF CERTAIN QUALIFIED ASSOCIATIONS.—An
entity that is a qualified association is deemed to meet the re-
quirement of paragraph (1) with respect to MedicarePlus prod-
ucts offered by such association and issued by an organization
to which subsection (b)(1) applies or by a provider-sponsored or-
ganization.

(f) HIGH DEDUCTIBLE/MEDISAVE PRODUCT DEFINED.—
(1) IN GENERAL.—In this part, the term ‘‘high deductible/

medisave product’’ means a MedicarePlus product that—
(A) provides reimbursement for at least the items and

services described in section 1852(a)(1) in a year but only
after the enrollee incurs countable expenses (as specified
under the product) equal to the amount of a deductible (de-
scribed in paragraph (2));

(B) counts as such expenses (for purposes of such deduct-
ible) at least all amounts that would have been payable
under parts A and B or by the enrollee if the enrollee had
elected to receive benefits through the provisions of such
parts; and

(C) provides, after such deductible is met for a year and
for all subsequent expenses for benefits referred to in sub-
paragraph (A) in the year, for a level of reimbursement that
is not less than—

(i) 100 percent of such expenses, or
(ii) 100 percent of the amounts that would have been

paid (without regard to any deductibles or coinsurance)
under parts A and B with respect to such expenses,

whichever is less. Such term does not include the
MedicarePlus MSA itself or any contribution into such ac-
count.

(2) DEDUCTIBLE.—The amount of deductible under a high de-
ductible/medisave product—

(A) for contract year 1997 shall be not more than
$10,000; and

(B) for a subsequent contract year shall be not more than
the maximum amount of such deductible for the previous
contract year under this paragraph increased by the na-
tional average per capita growth rate under section
1855(c)(3) for the year.

If the amount of the deductible under subparagraph (B) is not
a multiple of $50, the amount shall be rounded to the nearest
multiple of $50.

(g) ORGANIZATIONS TREATED AS MEDICAREPLUS ORGANIZATIONS
DURING TRANSITION.—Any of the following organizations shall be
considered to qualify as a MedicarePlus organization for contract
years beginning before January 1, 1998:

(1) HEALTH MAINTENANCE ORGANIZATIONS.—An organization
that is organized under the laws of any State and that is a
qualified health maintenance organization (as defined in sec-
tion 1310(d) of the Public Health Service Act), an organization
recognized under State law as a health maintenance organiza-
tion, or a similar organization regulated under State law for
solvency in the same manner and to the same extent as such a
health maintenance organization.
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(2) LICENSED INSURERS.—An organization that is organized
under the laws of any State and—

(A) is licensed by a State agency as an insurer for the of-
fering of health benefit coverage, or

(B) is licensed by a State agency as a service benefit plan,
but only for individuals residing in an area in which the orga-
nization is licensed to offer health insurance coverage.

(3) CURRENT RISK-CONTRACTORS.—An organization that is an
eligible organization (as defined in section 1876(b)) and that
has a risk-sharing contract in effect under section 1876 as of
the date of the enactment of this section.

REQUIREMENTS RELATING TO BENEFITS, PROVISION OF SERVICES,
ENROLLMENT, AND PREMIUMS

SEC. 1852. (a) BENEFITS COVERED.—
(1) IN GENERAL.—Except as provided in section 1851(f)(1)

with respect to high deductible/medisave products, each
MedicarePlus product offered under this part shall provide ben-
efits for at least the items and services for which benefits are
available under parts A and B consistent with the standards
for coverage of such items and services applicable under this
title.

(2) ORGANIZATION AS SECONDARY PAYER.—Notwithstanding
any other provision of law, a MedicarePlus organization may
(in the case of the provision of items and services to an individ-
ual under this part under circumstances in which payment
under this title is made secondary pursuant to section
1862(b)(2)) charge or authorize the provider of such services to
charge, in accordance with the charges allowed under such law
or policy—

(A) the insurance carrier, employer, or other entity which
under such law, plan, or policy is to pay for the provision
of such services, or

(B) such individual to the extent that the individual has
been paid under such law, plan, or policy for such services.

(3) SATISFACTION OF REQUIREMENT.—A MedicarePlus product
(other than a high deductible/medisave product) offered by a
MedicarePlus organization satisfies paragraph (1) with respect
to benefits for items and services if the following requirements
are met:

(A) FEE FOR SERVICE PROVIDERS.—In the case of benefits
furnished through a provider that does not have a contract
with the organization, the product provides for at least the
dollar amount of payment for such items and services as
would otherwise be provided under parts A and B.

(B) PARTICIPATING PROVIDERS.—In the case of benefits
furnished through a provider that has such a contract, the
individual’s liability for payment for such items and serv-
ices does not exceed (after taking into account any deduct-
ible, which does not exceed any deductible under parts A
and B) the lesser of the following:

(i) NON-MEDICAREPLUS LIABILITY.—The amount of
the liability that the individual would have had (based
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on the provider being a participating provider) if the
individual had elected the non-MedicarePlus option.

(ii) MEDICARE COINSURANCE APPLIED TO PRODUCT
PAYMENT RATES.—The applicable coinsurance or
copayment rate (that would have applied under the
non-MedicarePlus option) of the payment rate provided
under the contract.

(b) ANTIDISCRIMINATION.—A MedicarePlus organization may not
deny, limit, or condition the coverage or provision of benefits under
this part based on the health status, claims experience, receipt of
health care, medical history, or lack of evidence of insurability, of
an individual.

(c) GUARANTEED ISSUE AND RENEWAL.—
(1) IN GENERAL.—Except as provided in this subsection, a

MedicarePlus organization shall provide that at any time dur-
ing which elections are accepted under section 1805 with respect
to a MedicarePlus product offered by the organization, the orga-
nization will accept without restrictions individuals who are el-
igible to make such election.

(2) PRIORITY.—If the Secretary determines that a
MedicarePlus organization, in relation to a MedicarePlus prod-
uct it offers, has a capacity limit and the number of eligible in-
dividuals who elect the product under section 1805 exceeds the
capacity limit, the organization may limit the election of indi-
viduals of the product under such section but only if priority in
election is provided—

(A) first to such individuals as have elected the product
at the time of the determination, and

(B) then to other such individuals in such a manner that
does not discriminate among the individuals (who seek to
elect the product) on a basis described in paragraph (1).

(3) LIMITATION ON TERMINATION OF ELECTION.—
(A) IN GENERAL.—Subject to subparagraph (B), a

MedicarePlus organization may not for any reason termi-
nate the election of any individual under section 1805 for
a MedicarePlus product it offers.

(B) BASIS FOR TERMINATION OF ELECTION.—A
MedicarePlus organization may terminate an individual’s
election under section 1805 with respect to a MedicarePlus
product it offers if—

(i) any premiums required with respect to such prod-
uct are not paid on a timely basis (consistent with
standards under section 1856 that provide for a grace
period for late payment of premiums),

(ii) the individual has engaged in disruptive behav-
ior (as specified in such standards), or

(iii) the product is terminated with respect to all in-
dividuals under this part.

Any individual whose election is so terminated is deemed
to have elected the Non-MedicarePlus option (as defined in
section 1805(a)(3)(A)).

(C) ORGANIZATION OBLIGATION WITH RESPECT TO ELECTION
FORMS.—Pursuant to a contract under section 1858, each
MedicarePlus organization receiving an election form under sec-
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tion 1805(c)(2) shall transmit to the Secretary (at such time and
in such manner as the Secretary may specify) a copy of such
form or such other information respecting the election as the
Secretary may specify.

(4) SPECIAL RULES FOR LIMITED ENROLLMENT MEDICAREPLUS
ORGANIZATIONS.—

(A) TAFT-HARTLEY SPONSORS.—
(i) IN GENERAL.—Subject to subparagraph (C), a

MedicarePlus organization that is a Taft-Hartley spon-
sor (as defined in clause (ii)) shall limit eligibility of
enrollees under this part for MedicarePlus products it
offers to individuals who are entitled to obtain benefits
through such products under the terms of an applica-
ble collective bargaining agreement.

(ii) TAFT-HARTLEY SPONSOR.—In this part and sec-
tion 1805, the term ‘‘Taft-Hartley sponsor’’ means, in
relation to a group health plan that is established or
maintained by two or more employers or jointly by one
or more employers and one or more employee organiza-
tions, the association, committee, joint board of trust-
ees, or other similar group of representatives of parties
who establish or maintain the plan.

(B) QUALIFIED ASSOCIATIONS.—
(i) IN GENERAL.—Subject to subparagraph (C), a

MedicarePlus organization that is a qualified associa-
tion (as defined in clause (iii)) shall limit eligibility of
individuals under this part for products it offers to in-
dividuals who are members of the association (or who
are spouses of such individuals).

(ii) LIMITATION ON TERMINATION OF COVERAGE.—
Such a qualifying association offering a MedicarePlus
product to an individual may not terminate coverage of
the individual on the basis that the individual is no
longer a member of the association except pursuant to
a change of election during an open election period oc-
curring on or after the date of the termination of mem-
bership.

(iii) QUALIFIED ASSOCIATION.—In this part and sec-
tion 1805, the term ‘‘qualified association’’ means an
association, religious fraternal organization, or other
organization (which may be a trade, industry, or pro-
fessional association, a chamber of commerce, or a pub-
lic entity association) that the Secretary finds—

(I) has been formed for purposes other than the
sale of any health insurance and does not restrict
membership based on the health status, claims ex-
perience, receipt of health care, medical history, or
lack of evidence of insurability, of an individual,

(II) does not exist solely or principally for the
purpose of selling insurance, and

(III) has at least 1,000 individual members or
200 employer members.

Such term includes a subsidiary or corporation that is
wholly owned by one or more qualified organizations.
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(C) LIMITATION.—Rules of eligibility to carry out the pre-
vious subparagraphs of this paragraph shall not have the
effect of denying eligibility to individuals on the basis of
health status, claims experience, receipt of health care,
medical history, or lack of evidence of insurability.

(D) LIMITED ENROLLMENT MEDICAREPLUS ORGANIZA-
TION.—In this part and section 1805, the term ‘‘limited en-
rollment MedicarePlus organization’’ means a
MedicarePlus organization that is a Taft-Hartley sponsor
or a qualified association.

(E) EMPLOYER, ETC..—In this paragraph, the terms ‘‘em-
ployer’’, ‘‘employee organization’’, and ‘‘group health plan’’
have the meanings given such terms for purposes of part 6
of subtitle B of title I of the Employee Retirement Income
Security Act of 1974.

(d) SUBMISSION AND CHARGING OF PREMIUMS.—
(1) IN GENERAL.—Each MedicarePlus organization shall file

with the Secretary each year, in a form and manner and at a
time specified by the Secretary—

(A) the amount of the monthly premiums for coverage
under each MedicarePlus product it offers under this part
in each payment area (as determined for purposes of section
1855) in which the product is being offered; and

(B) the enrollment capacity in relation to the product in
each such area.

(2) AMOUNTS OF PREMIUMS CHARGED.—The amount of the
monthly premium charged by a MedicarePlus organization for
a MedicarePlus product offered in a payment area to an indi-
vidual under this part shall be equal to the amount (if any) by
which—

(A) the amount of the monthly premium for the product
for the period involved, as established under paragraph (3)
and submitted under paragraph (1), exceeds

(B)(i) 1⁄12 of the annual MedicarePlus capitation rate
specified in section 1855(b)(2) for the area and period in-
volved, or (ii) in the case of a high deductible/medisave
product, the monthly adjusted MedicarePlus capitation rate
specified in section 1855(b)(1) for the individual and period
involved.

(3) UNIFORM PREMIUM.—
(A) IN GENERAL.—Except as provided in subparagraph

(B), the premiums charged by a MedicarePlus organization
under this part may not vary among individuals who re-
side in the same payment area.

(B) EXCEPTION FOR HIGH DEDUCTIBLE/MEDISAVE PROD-
UCTS.—A MedicarePlus organization shall establish pre-
miums for any high deductible/medisave product it offers
in a payment area based on each of the risk adjustment
categories established for purposes of determining the
amount of the payment to MedicarePlus organizations
under section 1855(b)(1) and using the identical demo-
graphic and other adjustments among such categories as
are used for such purposes.
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(4) TERMS AND CONDITIONS OF IMPOSING PREMIUMS.—Each
MedicarePlus organization shall permit the payment of monthly
premiums on a monthly basis and may terminate election of in-
dividuals for a MedicarePlus product for failure to make pre-
mium payments only in accordance with subsection (c)(3)(B).

(5) RELATION OF PREMIUMS AND COST-SHARING TO BENE-
FITS.—In no case may the portion of a MedicarePlus organiza-
tion’s premium rate and the actuarial value of its deductibles,
coinsurance, and copayments charged (to the extent attributable
to the minimum benefits described in subsection (a)(1) and not
count any amount attributable to balance billing) to individuals
who are enrolled under this part with the organization exceed
the actuarial value of the coinsurance and deductibles that
would be applicable on the average to individuals enrolled
under this part with the organization (or, if the Secretary finds
that adequate data are not available to determine that actuar-
ial value, the actuarial value of the coinsurance and deductibles
applicable on the average to individuals in the area, in the
State, or in the United States, eligible to enroll under this part
with the organization, or other appropriate data) and entitled
to benefits under part A and enrolled under part B if they were
not members of a MedicarePlus organization.

(e) REQUIREMENT FOR ADDITIONAL BENEFITS, PART B PREMIUM
DISCOUNT REBATES, OR BOTH.—

(1) REQUIREMENT.—
(A) IN GENERAL.—Each MedicarePlus organization (in re-

lation to a MedicarePlus product it offers) shall provide
that if there is an excess amount (as defined in subpara-
graph (B)) for the product for a contract year, subject to the
succeeding provisions of this subsection, the organization
shall provide to individuals such additional benefits (as the
organization may specify), a monetary rebate (paid on a
monthly basis) of the part B monthly premium, or a com-
bination thereof, in an total value which is at least equal
to the adjusted excess amount (as defined in subparagraph
(C)).

(B) EXCESS AMOUNT.—For purposes of this paragraph,
the ‘‘excess amount’’, for an organization for a product, is
the amount (if any) by which—

(i) the average of the capitation payments made to
the organization under this part for the product at the
beginning of contract year, exceeds

(ii) the actuarial value of the minimum benefits de-
scribed in subsection (a)(1) under the product for indi-
viduals under this part, as determined based upon an
adjusted community rate described in paragraph (5).

(C) ADJUSTED EXCESS AMOUNT.—For purposes of this
paragraph, the ‘‘adjusted excess amount’’, for an organiza-
tion for a product, is the excess amount reduced to reflect
any amount withheld and reserved for the organization for
the year under paragraph (3).

(D) NO APPLICATION TO HIGH DEDUCTIBLE/MEDISAVE
PRODUCT.—Subparagraph (A) shall not apply to a high de-
ductible/medisave product.
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(E) UNIFORM APPLICATION.—This paragraph shall be ap-
plied uniformly for all enrollees for a product in a service
area.

(F) CONSTRUCTION.—Nothing in this subsection shall be
construed as preventing a MedicarePlus organization from
providing health care benefits that are in addition to the
benefits otherwise required to be provided under this para-
graph and from imposing a premium for such additional
benefits.

(2) LIMITATION ON AMOUNT OF PART B PREMIUM DISCOUNT RE-
BATE.—In no case shall the amount of a part B premium dis-
count rebate under paragraph (1)(A) exceed, with respect to a
month, the amount of premiums imposed under part B (not tak-
ing into account section 1839(b) (relating to penalty for late en-
rollment) or 1839(h) (relating to affluence testing)), for the indi-
vidual for the month. Except as provided in the previous sen-
tence, a MedicarePlus organization is not authorized to provide
for cash or other monetary rebates as an inducement for enroll-
ment or otherwise.

(3) STABILIZATION FUND.—A MedicarePlus organization may
provide that a part of the value of an excess actuarial amount
described in paragraph (1) be withheld and reserved in the Fed-
eral Hospital Insurance Trust Fund and in the Federal Supple-
mentary Medical Insurance Trust Fund (in such proportions as
the Secretary determines to be appropriate) by the Secretary for
subsequent annual contract periods, to the extent required to
stabilize and prevent undue fluctuations in the additional bene-
fits and rebates offered in those subsequent periods by the orga-
nization in accordance with such paragraph. Any of such value
of amount reserved which is not provided as additional benefits
described in paragraph (1)(A) to individuals electing the
MedicarePlus product in accordance with such paragraph prior
to the end of such periods, shall revert for the use of such trust
funds.

(4) DETERMINATION BASED ON INSUFFICIENT DATA.—For pur-
poses of this subsection, if the Secretary finds that there is in-
sufficient enrollment experience (including no enrollment experi-
ence in the case of a provider-sponsored organization) to deter-
mine an average of the capitation payments to be made under
this part at the beginning of a contract period, the Secretary
may determine such an average based on the enrollment experi-
ence of other contracts entered into under this part.

(5) ADJUSTED COMMUNITY RATE.—
(A) IN GENERAL.—For purposes of this subsection, subject

to subparagraph (B), the term ‘‘adjusted community rate’’
for a service or services means, at the election of a
MedicarePlus organization, either—

(i) the rate of payment for that service or services
which the Secretary annually determines would apply
to an individual electing a MedicarePlus product
under this part if the rate of payment were determined
under a ‘‘community rating system’’ (as defined in sec-
tion 1302(8) of the Public Health Service Act, other
than subparagraph (C)), or
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(ii) such portion of the weighted aggregate premium,
which the Secretary annually estimates would apply to
such an individual, as the Secretary annually esti-
mates is attributable to that service or services,

but adjusted for differences between the utilization charac-
teristics of the individuals electing coverage under this part
and the utilization characteristics of the other enrollees
with the organization (or, if the Secretary finds that ade-
quate data are not available to adjust for those differences,
the differences between the utilization characteristics of in-
dividuals selecting other MedicarePlus coverage, or individ-
uals in the area, in the State, or in the United States, eligi-
ble to elect MedicarePlus coverage under this part and the
utilization characteristics of the rest of the population in
the area, in the State, or in the United States, respectively).

(B) SPECIAL RULE FOR PROVIDER-SPONSORED ORGANIZA-
TIONS.—In the case of a MedicarePlus organization that is
a provider-sponsored organization, the adjusted community
rate under subparagraph (A) for a MedicarePlus product
may be computed (in a manner specified by the Secretary)
using data in the general commercial marketplace or (dur-
ing a transition period) based on the costs incurred by the
organization in providing such a product.

(f) RULES REGARDING PHYSICIAN PARTICIPATION.—
(1) PROCEDURES.—Each MedicarePlus organization shall es-

tablish reasonable procedures relating to the participation
(under an agreement between a physician and the organization)
of physicians under MedicarePlus products offered by the orga-
nization under this part. Such procedures shall include—

(A) providing notice of the rules regarding participation,
(B) providing written notice of participation decisions

that are adverse to physicians, and
(C) providing a process within the organization for ap-

pealing adverse decisions, including the presentation of in-
formation and views of the physician regarding such deci-
sion.

(2) CONSULTATION IN MEDICAL POLICIES.—A MedicarePlus or-
ganization shall consult with physicians who have entered into
participation agreements with the organization regarding the
organization’s medical policy, quality, and medical manage-
ment procedures.

(3) LIMITATIONS ON PHYSICIAN INCENTIVE PLANS.—
(A) IN GENERAL.—Each MedicarePlus organization may

not operate any physician incentive plan (as defined in sub-
paragraph (B)) unless the following requirements are met:

(i) No specific payment is made directly or indirectly
under the plan to a physician or physician group as an
inducement to reduce or limit medically necessary serv-
ices provided with respect to a specific individual en-
rolled with the organization.

(ii) If the plan places a physician or physician group
at substantial financial risk (as determined by the Sec-
retary) for services not provided by the physician or
physician group, the organization—
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(I) provides stop-loss protection for the physician
or group that is adequate and appropriate, based
on standards developed by the Secretary that take
into account the number of physicians placed at
such substantial financial risk in the group or
under the plan and the number of individuals en-
rolled with the organization who receive services
from the physician or the physician group, and

(II) conducts periodic surveys of both individuals
enrolled and individuals previously enrolled with
the organization to determine the degree of access
of such individuals to services provided by the or-
ganization and satisfaction with the quality of
such services.

(iii) The organization provides the Secretary with de-
scriptive information regarding the plan, sufficient to
permit the Secretary to determine whether the plan is
in compliance with the requirements of this subpara-
graph.

(B) PHYSICIAN INCENTIVE PLAN DEFINED.—In this para-
graph, the term ‘‘physician incentive plan’’ means any com-
pensation arrangement between a MedicarePlus organiza-
tion and a physician or physician group that may directly
or indirectly have the effect of reducing or limiting services
provided with respect to individuals enrolled with the orga-
nization under this part.

(4) EXCEPTION FOR CERTAIN FEE-FOR-SERVICE PLANS.—The
previous provisions of this subsection shall not apply in the case
of a MedicarePlus organization in relation to a MedicarePlus
product if the organization does not have agreements between
physicians and the organization for the provision of benefits
under the product.

(g) PROVISION OF INFORMATION.—A MedicarePlus organization
shall provide the Secretary with such information on the organiza-
tion and each MedicarePlus product it offers as may be required for
the preparation of the information booklet described in section
1805(d)(3)(A).

(h) COORDINATED ACUTE AND LONG-TERM CARE BENEFITS UNDER
A MEDICAREPLUS PRODUCT.—Nothing in this part shall be con-
strued as preventing a State from coordinating benefits under its
MediGrant program under title XXI with those provided under a
MedicarePlus product in a manner that assures continuity of a full-
range of acute care and long-term care services to poor elderly or
disabled individuals eligible for benefits under this title and under
such program.

(i) TRANSITIONAL FILE AND USE FOR CERTAIN REQUIREMENTS.—
(1) IN GENERAL.—In the case of a MedicarePlus product pro-

posed to be offered before the end of the transition period (as
defined in section 1805(e)(1)(B)), by a MedicarePlus organiza-
tion described in section 1851(g)(3) or by a MedicarePlus orga-
nization with a contract in effect under section 1858, if the or-
ganization submits complete information to the Secretary re-
garding the product demonstrating that the product meets the
requirements and standards under subsections (a), (d), and (e)
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(relating to benefits and premiums), the product shall be
deemed as meeting such requirements and standards under
such subsections unless the Secretary disapproves the product
within 60 days after the date of submission of the complete in-
formation.

(2) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued as waiving the requirement of a contract under section
1858 or waiving requirements and standards not referred to in
paragraph (1).

PATIENT PROTECTION STANDARDS

SEC. 1853. (a) DISCLOSURE TO ENROLLEES.—A MedicarePlus or-
ganization shall disclose in clear, accurate, and standardized form,
information regarding all of the following for each MedicarePlus
product it offers:

(1) Benefits under the MedicarePlus product offered, includ-
ing exclusions from coverage and, if it is a high deductible/
medisave product, a comparison of benefits under such a prod-
uct with benefits under other MedicarePlus products.

(2) Rules regarding prior authorization or other review re-
quirements that could result in nonpayment.

(3) Potential liability for cost-sharing for out-of-network serv-
ices.

(4) The number, mix, and distribution of participating pro-
viders.

(5) The financial obligations of the enrollee, including pre-
miums, deductibles, co-payments, and maximum limits on out-
of-pocket losses for items and services (both in and out of net-
work).

(6) Statistics on enrollee satisfaction with the product and or-
ganization, including rates of reenrollment.

(7) Enrollee rights and responsibilities, including the griev-
ance process provided under subsection (f).

(8) A statement that the use of the 911 emergency telephone
number is appropriate in emergency situations and an expla-
nation of what constitutes an emergency situation.

(9) A description of the organization’s quality assurance pro-
gram under subsection (d).

Such information shall be disclosed to each enrollee under this part
at the time of enrollment and at least annually thereafter.

(b) ACCESS TO SERVICES.—
(1) IN GENERAL.—A MedicarePlus organization offering a

MedicarePlus product may restrict the providers from whom the
benefits under the product are provided so long as—

(A) the organization makes such benefits available and
accessible to each individual electing the product within the
product service area with reasonable promptness and in a
manner which assures continuity in the provision of bene-
fits;

(B) when medically necessary the organization makes
such benefits available and accessible 24 hours a day and
7 days a week;

(C) the product provides for reimbursement with respect
to services which are covered under subparagraphs (A) and
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(B) and which are provided to such an individual other
than through the organization, if—

(i) the services were medically necessary and imme-
diately required because of an unforeseen illness, in-
jury, or condition, and

(ii) it was not reasonable given the circumstances to
obtain the services through the organization; and

(D) coverage is provided for emergency services (as de-
fined in paragraph (4)) without regard to prior authoriza-
tion or the emergency care provider’s contractual relation-
ship with the organization.

(2) MINIMUM PAYMENT LEVELS WHERE PROVIDING POINT-OF-
SERVICE COVERAGE.—If a MedicarePlus product provides bene-
fits for items and services (not described in paragraph (1)(C))
through a network of providers and also permits payment to be
made under the product for such items and services not pro-
vided through such a network, the payment level under the
product with respect to such items and services furnished out-
side the network shall be at least 70 percent (or, if the effective
cost-sharing rate is 50 percent, at least 35 percent) of the lesser
of—

(A) the payment basis (determined without regard to
deductibles and cost-sharing) that would have applied for
such items and services under parts A and B, or

(B) the amount charged by the entity furnishing such
items and services.

(3) PROTECTION OF ENROLLEES FOR CERTAIN EMERGENCY
SERVICES.—

(A) PARTICIPATING PROVIDERS.—In the case of emergency
services described in subparagraph (C) which are furnished
by a participating physician or provider of services to an
individual enrolled with a MedicarePlus organization
under this section, the applicable participation agreement
is deemed to provide that the physician or provider of serv-
ices will accept as payment in full from the organization
the amount that would be payable to the physician or pro-
vider of services under part B and from the individual
under such part, if the individual were not enrolled with
such an organization under this part.

(B) NONPARTICIPATING PROVIDERS.—In the case of emer-
gency services described in subparagraph (C) which are
furnished by a nonparticipating physician, the limitations
on actual charges for such services otherwise applicable
under part B (to services furnished by individuals not en-
rolled with a MedicarePlus organization under this section)
shall apply in the same manner as such limitations apply
to services furnished to individuals not enrolled with such
an organization.

(C) EMERGENCY SERVICES DESCRIBED.—The emergency
services described in this subparagraph are emergency serv-
ices which are furnished to an enrollee of a MedicarePlus
organization under this part by a physician or provider of
services that is not under a contract with the organization.
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(4) DEFINITION OF EMERGENCY SERVICES.—In this subsection,
the term ‘‘emergency services’’ means, with respect to an individ-
ual enrolled with an organization, covered inpatient and out-
patient services that—

(A) are furnished by an appropriate source other than the
organization,

(B) are needed immediately because of an injury or sud-
den illness, and

(C) are needed because the time required to reach the or-
ganization’s providers or suppliers would have meant risk
of serious damage to the patient’s health.

(c) CONFIDENTIALITY AND ACCURACY OF ENROLLEE RECORDS.—
Each MedicarePlus organization shall establish procedures—

(1) to safeguard the privacy of individually identifiable en-
rollee information, and

(2) to maintain accurate and timely medical records for en-
rollees.

(d) QUALITY ASSURANCE PROGRAM.—
(1) IN GENERAL.—Each MedicarePlus organization must have

arrangements, established in accordance with regulations of the
Secretary, for an ongoing quality assurance program for health
care services it provides to such individuals.

(2) ELEMENTS OF PROGRAM.—The quality assurance program
shall—

(A) stress health outcomes;
(B) provide for the establishment of written protocols for

utilization review, based on current standards of medical
practice;

(C) provide review by physicians and other health care
professionals of the process followed in the provision of
such health care services;

(D) monitors and evaluates high volume and high risk
services and the care of acute and chronic conditions;

(E) evaluates the continuity and coordination of care that
enrollees receive;

(F) has mechanisms to detect both underutilization and
overutilization of services;

(G) after identifying areas for improvement, establishes
or alters practice parameters;

(H) takes action to improve quality and assesses the effec-
tiveness of such action through systematic follow-up;

(I) makes available information on quality and outcomes
measures to facilitate beneficiary comparison and choice of
health coverage options (in such form and on such quality
and outcomes measures as the Secretary determines to be
appropriate);

(J) is evaluated on an ongoing basis as to its effective-
ness; and

(K) provide for external accreditation or review, by a uti-
lization and quality control peer review organization under
part B of title XI or other qualified independent review or-
ganization, of the quality of services furnished by the orga-
nization meets professionally recognized standards of
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health care (including providing adequate access of enroll-
ees to services).

(3) EXCEPTION FOR CERTAIN FEE-FOR-SERVICE PLANS.—Para-
graph (1) and subsection (c)(2) shall not apply in the case of a
MedicarePlus organization in relation to a MedicarePlus prod-
uct to the extent the organization provides for coverage of bene-
fits without restrictions relating to utilization and without re-
gard to whether the provider has a contract or other arrange-
ment with the plan for the provision of such benefits.

(4) TREATMENT OF ACCREDITATION.—The Secretary shall pro-
vide that a MedicarePlus organization is deemed to meet the re-
quirements of paragraphs (1) and (2) of this subsection and
subsection (c) if the organization is accredited (and periodically
reaccredited) by a private organization under a process that the
Secretary has determined assures that the organization meets
standards that are no less stringent than the standards estab-
lished under section 1856 to carry out this subsection and sub-
section (c).

(e) COVERAGE DETERMINATIONS.—
(1) DECISIONS ON NONEMERGENCY CARE.—A MedicarePlus or-

ganization shall make determinations regarding authorization
requests for nonemergency care on a timely basis, depending on
the urgency of the situation.

(2) APPEALS.—
(A) IN GENERAL.—Appeals from a determination of an or-

ganization denying coverage shall be decided within 30
days of the date of receipt of medical information, but not
later than 60 days after the date of the decision.

(B) PHYSICIAN DECISION ON CERTAIN APPEALS.—Appeal
decisions relating to a determination to deny coverage
based on a lack of medical necessity shall be made only by
a physician.

(C) EMERGENCY CASES.—Appeals from such a determina-
tion involving a life-threatening or emergency situation
shall be decided on an expedited basis.

(f) GRIEVANCES AND APPEALS.—
(1) GRIEVANCE MECHANISM.—Each MedicarePlus organiza-

tion must provide meaningful procedures for hearing and re-
solving grievances between the organization (including any en-
tity or individual through which the organization provides
health care services) and enrollees under this part.

(2) APPEALS.—An enrollee with an organization under this
part who is dissatisfied by reason of the enrollee’s failure to re-
ceive any health service to which the enrollee believes the en-
rollee is entitled and at no greater charge than the enrollee be-
lieves the enrollee is required to pay is entitled, if the amount
in controversy is $100 or more, to a hearing before the Secretary
to the same extent as is provided in section 205(b), and in any
such hearing the Secretary shall make the organization a party.
If the amount in controversy is $1,000 or more, the individual
or organization shall, upon notifying the other party, be entitled
to judicial review of the Secretary’s final decision as provided
in section 205(g), and both the individual and the organization
shall be entitled to be parties to that judicial review. In apply-
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ing sections 205(b) and 205(g) as provided in this subpara-
graph, and in applying section 205(l) thereto, any reference
therein to the Commissioner of Social Security or the Social Se-
curity Administration shall be considered a reference to the Sec-
retary or the Department of Health and Human Services, re-
spectively.

(3) COORDINATION WITH SECRETARY OF LABOR.—The Sec-
retary shall consult with the Secretary of Labor so as to ensure
that the requirements of this subsection, as they apply in the
case of grievances referred to in paragraph (1) to which section
503 of the Employee Retirement Income Security Act of 1974 ap-
plies, are applied in a manner consistent with the requirements
of such section 503.

(g) INFORMATION ON ADVANCE DIRECTIVES.—Each MedicarePlus
organization shall meet the requirement of section 1866(f) (relating
to maintaining written policies and procedures respecting advance
directives).

(h) APPROVAL OF MARKETING MATERIALS.—
(1) SUBMISSION.—Each MedicarePlus organization may not

distribute marketing materials unless—
(A) at least 45 days before the date of distribution the or-

ganization has submitted the material to the Secretary for
review, and

(B) the Secretary has not disapproved the distribution of
such material.

(2) REVIEW.—The standards established under section 1856
shall include guidelines for the review of all such material sub-
mitted and under such guidelines the Secretary shall dis-
approve such material if the material is materially inaccurate
or misleading or otherwise makes a material misrepresentation.

(3) DEEMED APPROVAL (1-STOP SHOPPING).—In the case of ma-
terial that is submitted under paragraph (1)(A) to the Secretary
or a regional office of the Department of Health and Human
Services and the Secretary or the office has not disapproved the
distribution of marketing materials under paragraph (1)(B)
with respect to a MedicarePlus product in an area, the Sec-
retary is deemed not to have disapproved such distribution in
all other areas covered by the product and organization.

(4) PROHIBITION OF CERTAIN MARKETING PRACTICES.—Each
MedicarePlus organization shall conform to fair marketing
standards in relation to MedicarePlus products offered under
this part, included in the standards established under section
1856. Such standards shall include a prohibition against an or-
ganization (or agent of such an organization) completing any
portion of any election form under section 1805 on behalf of any
individual.

PROVIDER-SPONSORED ORGANIZATIONS

SEC. 1854. (a) PROVIDER-SPONSORED ORGANIZATION DEFINED.—
(1) IN GENERAL.—In this part, the term ‘‘provider-sponsored

organization’’ means a public or private entity that (in accord-
ance with standards established under subsection (b)) is a pro-
vider, or group of affiliated providers, that provides a substan-
tial proportion (as defined by the Secretary under such stand-
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ards) of the health care items and services under the contract
under this part directly through the provider or affiliated group
of providers.

(2) SUBSTANTIAL PROPORTION.—In defining what is a ‘‘sub-
stantial proportion’’ for purposes of paragraph (1), the Sec-
retary—

(A) shall take into account the need for such an organiza-
tion to assume responsibility for a substantial proportion of
services in order to assure financial stability and the prac-
tical difficulties in such an organization integrating a very
wide range of service providers; and

(B) may vary such proportion based upon relevant dif-
ferences among organizations, such as their location in an
urban or rural area.

(3) AFFILIATION.—For purposes of this subsection, a provider
is ‘‘affiliated’’ with another provider if, through contract, owner-
ship, or otherwise—

(A) one provider, directly or indirectly, controls, is con-
trolled by, or is under common control with the other,

(B) each provider is a participant in a lawful combina-
tion under which each provider shares, directly or indi-
rectly, substantial financial risk in connection with their
operations,

(C) both providers are part of a controlled group of cor-
porations under section 1563 of the Internal Revenue Code
of 1986, or

(D) both providers are part of an affiliated service group
under section 414 of such Code.

(4) CONTROL.—For purposes of paragraph (3), control is pre-
sumed to exist if one party, directly or indirectly, owns, controls,
or holds the power to vote, or proxies for, not less than 51 per-
cent of the voting rights or governance rights of another.

(b) PROCESS FOR ESTABLISHING STANDARDS FOR PROVIDER-SPON-
SORED ORGANIZATIONS.—For process of establishing of standards
for provider-sponsored organizations, see section 1856(c).

(c) PROCESS FOR STATE CERTIFICATION OF PROVIDER-SPONSORED
ORGANIZATIONS.—For process of State certification of provider-spon-
sored organizations, see section 1857(c).

(d) PREEMPTION OF STATE INSURANCE LICENSING REQUIRE-
MENTS.—

(1) IN GENERAL.—This section supersedes any State law
which—

(A) requires that a provider-sponsored organization meet
requirements for insurers of health services or health main-
tenance organizations doing business in the State with re-
spect to initial capitalization and establishment of financial
reserves against insolvency, or

(B) imposes requirements that would have the effect of
prohibiting the organization from complying with the ap-
plicable requirements of this part,

insofar as such the law applies to individuals enrolled with the
organization under this part.

(2) EXCEPTION.—Paragraph (1) shall not apply with respect
to any State law to the extent that such law provides standards
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or requirements, or provides for enforcement thereof, so as to
meet the requirements of section 1857(c)(2) with respect to ap-
proval by the Secretary of State certification requirements there-
under.

(3) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as affecting the operation of section 514 of the Employee
Retirement Income Security Act of 1974.

PAYMENTS TO MEDICAREPLUS ORGANIZATIONS

SEC. 1855. (a) PAYMENTS.—
(1) IN GENERAL.—Under a contract under section 1858 the

Secretary shall pay to each MedicarePlus organization, with re-
spect to coverage of an individual under this part in a payment
area for a month, an amount equal to the monthly adjusted
MedicarePlus capitation rate (as provided under subsection (b))
with respect to that individual for that area.

(2) ANNUAL ANNOUNCEMENT.—The Secretary shall annually
determine, and shall announce (in a manner intended to pro-
vide notice to interested parties) not later than September 7 be-
fore the calendar year concerned—

(A) the annual MedicarePlus capitation rate for each
payment area for the year, and

(B) the factors to be used in adjusting such rates under
subsection (b) for payments for months in that year.

(3) ADVANCE NOTICE OF METHODOLOGICAL CHANGES.—At least
45 days before making the announcement under paragraph (2)
for a year, the Secretary shall provide for notice to
MedicarePlus organizations of proposed changes to be made in
the methodology or benefit coverage assumptions from the meth-
odology and assumptions used in the previous announcement
and shall provide such organizations an opportunity to com-
ment on such proposed changes.

(4) EXPLANATION OF ASSUMPTIONS.—In each announcement
made under paragraph (2) for a year, the Secretary shall in-
clude an explanation of the assumptions (including any benefit
coverage assumptions) and changes in methodology used in the
announcement in sufficient detail so that MedicarePlus organi-
zations can compute monthly adjusted MedicarePlus capitation
rates for classes of individuals located in each payment area
which is in whole or in part within the service area of such an
organization.

(b) MONTHLY ADJUSTED MEDICAREPLUS CAPITATION RATE.—
(1) IN GENERAL.—For purposes of this section, the ‘‘monthly

adjusted MedicarePlus capitation rate’’ under this subsection,
for a month in a year for an individual in a payment area
(specified under paragraph (3)) and in a class (established
under paragraph (4)), is 1⁄12 of the annual MedicarePlus capita-
tion rate specified in paragraph (2) for that area for the year,
adjusted to reflect the actuarial value of benefits under this title
with respect to individuals in such class compared to the na-
tional average for individuals in all classes.

(2) ANNUAL MEDICAREPLUS CAPITATION RATES.—For purposes
of this section, the annual MedicarePlus capitation rate for a
payment area for a year is equal to the annual MedicarePlus
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capitation rate for the area for the previous year (or, in the case
of 1996, the average annual per capita rate of payment de-
scribed in section 1876(a)(1)(C) for the area for 1995) increased
by the per capita growth rate for that area and year (as deter-
mined under subsection (c)).

(3) PAYMENT AREA DEFINED.—In this section, the term ‘‘pay-
ment area’’ means a county (or equivalent area specified by the
Secretary), except that in the case of the population group de-
scribed in paragraph (5)(C), the payment area shall be each
State.

(4) CLASSES.—
(A) IN GENERAL.—For purposes of this section, the Sec-

retary shall define appropriate classes of enrollees, consist-
ent with paragraph (5), based on age, gender, welfare sta-
tus, institutionalization, and such other factors as the Sec-
retary determines to be appropriate, so as to ensure actuar-
ial equivalence. The Secretary may add to, modify, or sub-
stitute for such classes, if such changes will improve the de-
termination of actuarial equivalence.

(B) RESEARCH.—The Secretary shall conduct such re-
search as may be necessary to provide for greater accuracy
in the adjustment of capitation rates under this subsection.
Such research may include research into the addition or
modification of classes under subparagraph (A). The Sec-
retary shall submit to Congress a report on such research
by not later than January 1, 1997.

(5) DIVISION OF MEDICARE POPULATION.—In carrying out
paragraph (4) and this section, the Secretary shall recognize the
following separate population groups:

(A) AGED.—Individuals 65 years of age or older who are
not described in subparagraph (C).

(B) DISABLED.—Disabled individuals who are under 65
years of age and not described in subparagraph (C).

(C) INDIVIDUALS WITH END STAGE RENAL DISEASE.—Indi-
viduals who are determined to have end stage renal dis-
ease.

(c) PER CAPITA GROWTH RATES.—
(1) FOR 1996.—

(A) IN GENERAL.—For purposes of this section and subject
to subparagraph (B), the per capita growth rates for 1996,
for a payment area assigned to a service utilization cohort
under subsection (d), shall be the following:

(i) LOWEST SERVICE UTILIZATION COHORT.—For areas
assigned to the lowest service utilization cohort, 9.7
percent.

(ii) LOWER SERVICE UTILIZATION COHORT.—For areas
assigned to the lower service utilization cohort, 8.0 per-
cent.

(iii) MEDIAN SERVICE UTILIZATION COHORT.—For
areas assigned to the median service utilization cohort,
5.3 percent.

(iv) HIGHER SERVICE UTILIZATION COHORT.—For
areas assigned to the higher service utilization cohort,
4.7 percent.
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(v) HIGHEST SERVICE UTILIZATION COHORT.—For
areas assigned to the highest service utilization cohort,
4.0 percent.

(B) BUDGET NEUTRAL ADJUSTMENT.—The Secretary shall
adjust the per capita growth rates specified in subpara-
graph (A) for all the areas by such uniform factor as may
be necessary to assure that the total capitation payments
under this section during 1996 are the same as the amount
such payments would have been if the per capita growth
rate for all such areas for 1996 were equal to the national
average per capita growth rate, specified in paragraph (3)
for 1996.

(2) FOR SUBSEQUENT YEARS.—
(A) IN GENERAL.—For purposes of this section and subject

to subparagraph (B), the Secretary shall compute a per cap-
ita growth rate for each year after 1996, for each payment
area as assigned to a service utilization cohort under sub-
section (d), consistent with the following rules:

(i) MEDIAN SERVICE UTILIZATION COHORT SET AT NA-
TIONAL AVERAGE PER CAPITA GROWTH RATE.—The per
capita growth rate for areas assigned to the median
service utilization cohort for the year shall be the na-
tional average per capita growth rate for the year (as
specified under paragraph (3)).

(ii) HIGHEST SERVICE UTILIZATION COHORT SET AT 75
PERCENT OF NATIONAL AVERAGE PER CAPITA GROWTH
RATE.—The per capita growth rate for areas assigned
to the highest service utilization cohort for the year
shall be 75 percent of the national average per capita
growth rate for the year.

(iii) LOWEST SERVICE UTILIZATION COHORT SET AT
187.5 PERCENT OF NATIONAL AVERAGE PER CAPITA
GROWTH RATE.—The per capita growth rate for areas
assigned to the lowest service utilization cohort for the
year shall be 187.5 percent of the national average per
capita growth rate for the year.

(iv) LOWER SERVICE UTILIZATION COHORT SET AT 150
PERCENT OF NATIONAL AVERAGE PER CAPITA GROWTH
RATE.—

(I) IN GENERAL.—Subject to subclause (II), the
per capita growth rate for areas assigned to the
lower service utilization cohort for the year shall be
150 percent of the national average per capita
growth rate for the year.

(II) ADJUSTMENT.—If the Secretary has estab-
lished under clause (v) the per capita growth rate
for areas assigned to the higher service utilization
cohort for the year at 75 percent of the national av-
erage per capita growth rate, the Secretary may
provide for a reduced per capita growth rate under
subclause (I) to the extent necessary to comply with
subparagraph (B).

(v) HIGHER SERVICE UTILIZATION COHORT.—The per
capita growth rate for areas assigned to the higher
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service utilization cohort for the year shall be such per-
cent (not less than 75 percent) of the national average
per capita growth rate, as the Secretary may determine
consistent with subparagraph (B).

(B) AVERAGE PER CAPITA GROWTH RATE AT NATIONAL AV-
ERAGE TO ASSURE BUDGET NEUTRALITY.—The Secretary
shall compute per capita growth rates for a year under sub-
paragraph (A) in a manner so that the weighted average
per capita growth rate for all areas for the year (weighted
to reflect the number of medicare beneficiaries in each area)
is equal to the national average per capita growth rate
under paragraph (3) for the year.

(3) NATIONAL AVERAGE PER CAPITA GROWTH RATES.—In this
subsection, the ‘‘national average per capita growth rate’’ for—

(A) 1996 is 5.3 percent,
(B) 1997 is 3.8 percent,
(C) 1998 is 4.6 percent,
(D) 1999 is 4.3 percent,
(E) 2000 is 3.8 percent,
(F) 2001 is 5.5 percent,
(G) 2002 is 5.6 percent, and
(H) each subsequent year is 5.0 percent.

(d) ASSIGNMENT OF PAYMENT AREAS TO SERVICE UTILIZATION CO-
HORTS.—

(1) IN GENERAL.—For purposes of determining per capita
growth rates under subsection (c) for areas for a year, the Sec-
retary shall assign each payment area to a service utilization
cohort (based on the service utilization index value for that area
determined under paragraph (2)) as follows:

(A) LOWEST SERVICE UTILIZATION COHORT.—Areas with a
service utilization index value of less than .80 shall be as-
signed to the lowest service utilization cohort.

(B) LOWER SERVICE UTILIZATION COHORT.—Areas with a
service utilization index value of at least .80 but less than
.90 shall be assigned to the lower service utilization cohort.

(C) MEDIAN SERVICE UTILIZATION COHORT.—Areas with a
service utilization index value of at least .90 but less than
1.10 shall be assigned to the median service utilization co-
hort.

(D) HIGHER SERVICE UTILIZATION COHORT.—Areas with a
service utilization index value of at least 1.10 but less than
1.20 shall be assigned to the higher service utilization co-
hort.

(E) HIGHEST SERVICE UTILIZATION COHORT.—Areas with
a service utilization index value of at least 1.20 shall be as-
signed to the highest service utilization cohort.

(2) DETERMINATION OF SERVICE UTILIZATION INDEX VALUES.—
In order to determine the per capita growth rate for a payment
area for each year (beginning with 1996), the Secretary shall
determine for such area and year a service utilization index
value, which is equal to—

(A) the annual MedicarePlus capitation rate under this
section for the area for the year in which the determination
is made (or, in the case of 1996, the average annual per
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capita rate of payment (described in section 1876(a)(1)(C))
for the area for 1995); divided by

(B) the input-price-adjusted annual national
MedicarePlus capitation rate (as determined under para-
graph (3)) for that area for the year in which the deter-
mination is made.

(3) DETERMINATION OF INPUT-PRICE-ADJUSTED RATES.—
(A) IN GENERAL.—For purposes of paragraph (2), the

‘‘input-price-adjusted annual national MedicarePlus capita-
tion rate’’ for a payment area for a year is equal to the sum,
for all the types of medicare services (as classified by the
Secretary), of the product (for each such type) of—

(i) the national standardized MedicarePlus capita-
tion rate (determined under subparagraph (B)) for the
year,

(ii) the proportion of such rate for the year which is
attributable to such type of services, and

(iii) an index that reflects (for that year and that type
of services) the relative input price of such services in
the area compared to the national average input price
of such services.

In applying clause (iii), the Secretary shall, subject to sub-
paragraph (C), apply those indices under this title that are
used in applying (or updating) national payment rates for
specific areas and localities.

(B) NATIONAL STANDARDIZED MEDICAREPLUS CAPITATION
RATE.—In this paragraph, the ‘‘national standardized
MedicarePlus capitation rate’’ for a year is equal to—

(i) the sum (for all payment areas) of the product of
(I) the annual MedicarePlus capitation rate for that
year for the area under subsection (b)(2), and (II) the
average number of medicare beneficiaries residing in
that area in the year; divided by

(ii) the total average number of medicare bene-
ficiaries residing in all the payment areas for that
year.

(C) SPECIAL RULES FOR 1996.—In applying this para-
graph for 1996—

(i) medicare services shall be divided into 2 types of
services: part A services and part B services;

(ii) the proportions described in subparagraph (A)(ii)
for such types of services shall be—

(I) for part A services, the ratio (expressed as a
percentage) of the average annual per capita rate
of payment for the area for part A for 1995 to the
total average annual per capita rate of payment for
the area for parts A and B for 1995, and

(II) for part B services, 100 percent minus the
ratio described in subclause (I);

(iii) for the part A services, 70 percent of payments
attributable to such services shall be adjusted by the
index used under section 1886(d)(3)(E) to adjust pay-
ment rates for relative hospital wage levels for hos-
pitals located in the payment area involved;
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(iv) for part B services—
(I) 66 percent of payments attributable to such

services shall be adjusted by the index of the geo-
graphic area factors under section 1848(e) used to
adjust payment rates for physicians’ services fur-
nished in the payment area, and

(II) of the remaining 34 percent of the amount of
such payments, 70 percent shall be adjusted by the
index described in clause (iii);

(v) the index values shall be computed based only on
the beneficiary population described in subsection
(b)(5)(A).

The Secretary may continue to apply the rules described in
this subparagraph (or similar rules) for 1997.

(e) PAYMENT PROCESS.—
(1) IN GENERAL.—Subject to subsection (f), the Secretary shall

make monthly payments under this section in advance and in
accordance with the rate determined under subsection (a) to the
plan for each individual enrolled with a MedicarePlus organi-
zation under this part.

(2) ADJUSTMENT TO REFLECT NUMBER OF ENROLLEES.—
(A) IN GENERAL.—The amount of payment under this

subsection may be retroactively adjusted to take into ac-
count any difference between the actual number of individ-
uals enrolled with an organization under this part and the
number of such individuals estimated to be so enrolled in
determining the amount of the advance payment.

(B) SPECIAL RULE FOR CERTAIN ENROLLEES.—
(i) IN GENERAL.—Subject to clause (ii), the Secretary

may make retroactive adjustments under subpara-
graph (A) to take into account individuals enrolled
during the period beginning on the date on which the
individual enrolls with a MedicarePlus organization
under a product operated, sponsored, or contributed to
by the individual’s employer or former employer (or the
employer or former employer of the individual’s spouse)
and ending on the date on which the individual is en-
rolled in the organization under this part, except that
for purposes of making such retroactive adjustments
under this subparagraph, such period may not exceed
90 days.

(ii) EXCEPTION.—No adjustment may be made under
clause (i) with respect to any individual who does not
certify that the organization provided the individual
with the disclosure statement described in section
1853(a) at the time the individual enrolled with the or-
ganization.

(f) SPECIAL RULES FOR INDIVIDUALS ELECTING HIGH DEDUCT-
IBLE/MEDISAVE PRODUCT.—

(1) IN GENERAL.—In the case of an individual who has elected
a high deductible/medisave product, notwithstanding the pre-
ceding provisions of this section—
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(A) the amount of the payment to the MedicarePlus orga-
nization offering the high deductible/medisave product
shall not exceed the premium for the product, and

(B) subject to paragraph (2), the difference between the
amount of payment that would otherwise be made and the
amount of payment to such organization shall be made di-
rectly into a MedicarePlus MSA established (and, if appli-
cable, designated) by the individual under paragraph (2).

(2) ESTABLISHMENT AND DESIGNATION OF MEDICAREPLUS
MEDICAL SAVINGS ACCOUNT AS REQUIREMENT FOR PAYMENT OF
CONTRIBUTION.—In the case of an individual who has elected
coverage under a high deductible/medisave product, no pay-
ment shall be made under paragraph (1)(B) on behalf of an in-
dividual for a month unless the individual—

(A) has established before the beginning of the month (or
by such other deadline as the Secretary may specify) a
MedicarePlus MSA (as defined in section 137(b) of the In-
ternal Revenue Code of 1986), and

(B) if the individual has established more than one
MedicarePlus MSA, has designated one of such accounts as
the individual’s MedicarePlus MSA for purposes of this
part.

Under rules under this section, such an individual may change
the designation of such account under subparagraph (B) for
purposes of this part.

(3) LUMP SUM DEPOSIT OF MEDICAL SAVINGS ACCOUNT CON-
TRIBUTION.—In the case of an individual electing a high de-
ductible/medisave product effective beginning with a month in
a year, the amount of the contribution to the MedicarePlus
MSA on behalf of the individual for that month and all succes-
sive months in the year shall be deposited during that first
month. In the case of a termination of such an election as of a
month before the end of a year, the Secretary shall provide for
a procedure for the recovery of deposits attributable to the re-
maining months in the year.

(g) PAYMENTS FROM TRUST FUND.—The payment to a
MedicarePlus organization under this section for individuals en-
rolled under this part with the organization, and payments to a
MedicarePlus MSA under subsection (f)(1)(B), shall be made from
the Federal Hospital Insurance Trust Fund and the Federal Supple-
mentary Medical Insurance Trust Fund in such proportion as the
Secretary determines reflects the relative weight that benefits under
part A and under part B represents of the actuarial value of the
total benefits under this title.

(h) SPECIAL RULE FOR CERTAIN INPATIENT HOSPITAL STAYS.—In
the case of an individual who is receiving inpatient hospital services
from a subsection (d) hospital (as defined in section 1886(d)(1)(B))
as of the effective date of the individual’s—

(1) election under this part of a MedicarePlus product offered
by a MedicarePlus organization—

(A) payment for such services until the date of the indi-
vidual’s discharge shall be made under this title through
the MedicarePlus product or Non-MedicarePlus option (as
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the case may be) elected before the election with such orga-
nization,

(B) the elected organization shall not be financially re-
sponsible for payment for such services until the date after
the date of the individual’s discharge, and

(C) the organization shall nonetheless be paid the full
amount otherwise payable to the organization under this
part; or

(2) termination of election with respect to a MedicarePlus or-
ganization under this part—

(A) the organization shall be financially responsible for
payment for such services after such date and until the
date of the individual’s discharge,

(B) payment for such services during the stay shall not
be made under section 1886(d) or by any succeeding
MedicarePlus organization, and

(C) the terminated organization shall not receive any
payment with respect to the individual under this part dur-
ing the period the individual is not enrolled.

ESTABLISHMENT OF STANDARDS FOR MEDICAREPLUS ORGANIZATIONS
AND PRODUCTS

SEC. 1856. (a) STANDARDS APPLICABLE TO STATE-REGULATED OR-
GANIZATIONS AND PRODUCTS.—

(1) RECOMMENDATIONS OF NAIC.—The Secretary shall request
the National Association of Insurance Commissioners to develop
and submit to the Secretary, not later than 12 months after the
date of the enactment of the Medicare Preservation Act of 1995,
proposed standards consistent with the requirements of this
part for MedicarePlus organizations (other than Taft-Hartley
sponsors and provider-sponsored organizations) and
MedicarePlus products offered by such organizations, except
that such proposed standards may relate to MedicarePlus orga-
nizations that are qualified associations only with respect to
MedicarePlus products offered by them and only if such prod-
ucts are issued by organizations to which section 1851(b)(1) ap-
plies.

(2) REVIEW.—If the Association submits such standards on a
timely basis, the Secretary shall review such standards to deter-
mine if the standards meet the requirements of the part. The
Secretary shall complete the review of the standards not later
than 90 days after the date of their submission. The Secretary
shall promulgate such proposed standards to apply to organiza-
tions and products described in paragraph (1) except to the ex-
tent that the Secretary modifies such proposed standards be-
cause they do not meet such requirements.

(3) FAILURE TO SUBMIT.—If the Association does not submit
such standards on a timely basis, the Secretary shall promul-
gate such standards by not later than the date the Secretary
would otherwise have been required to promulgate standards
under paragraph (2).

(4) USE OF INTERIM RULES.—For the period in which this
part is in effect and standards are being developed and estab-
lished under the preceding provisions of this subsection, the
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Secretary shall provide by not later than June 1, 1996, for the
application of such interim standards (without regard to any
requirements for notice and public comment) as may be appro-
priate to provide for the expedited implementation of this part.
Such interim standards shall not apply after the date stand-
ards are established under the preceding provisions of this sub-
section.

(b) TAFT-HARTLEY SPONSORS, QUALIFIED ASSOCIATIONS, AND
PRODUCTS.—

(1) IN GENERAL.—The Secretary shall develop and promul-
gate by regulation standards consistent with the requirements
of this part for Taft-Hartley sponsors, for qualified associa-
tions, and for MedicarePlus products offered by such organiza-
tions (other than MedicarePlus products offered by qualified as-
sociations that are issued by organizations to which section
1851(b)(1) applies).

(2) CONSULTATION WITH LABOR.—The Secretary shall consult
with the Secretary of Labor with respect to such standards for
such sponsors and products.

(3) TIMING.—Standards under this subsection shall be pro-
mulgated at or about the time standards are promulgated
under subsection (a).

(c) ESTABLISHMENT OF STANDARDS FOR PROVIDER-SPONSORED
ORGANIZATIONS.—

(1) IN GENERAL.—The Secretary shall establish, on an expe-
dited basis and using a negotiated rulemaking process under
subchapter 3 of chapter 5 of title 5, United States Code, stand-
ards that entities must meet to qualify as provider-sponsored
organizations under this part.

(2) PUBLICATION OF NOTICE.—In carrying out the rulemaking
process under this subsection, the Secretary, after consultation
with the National Association of Insurance Commissioners, the
American Academy of Actuaries, organizations representative of
medicare beneficiaries, and other interested parties, shall pub-
lish the notice provided for under section 564(a) of title 5, Unit-
ed States Code, by not later than 45 days after the date of the
enactment of Medicare Preservation Act of 1995.

(3) TARGET DATE FOR PUBLICATION OF RULE.—As part of the
notice under paragraph (2), and for purposes of this subsection,
the ‘‘target date for publication’’ (referred to in section 564(a)(5)
of such title) shall be September 1, 1996.

(4) ABBREVIATED PERIOD FOR SUBMISSION OF COMMENTS.—In
applying section 564(c) of such title under this subsection, ‘‘15
days’’ shall be substituted for ‘‘30 days’’.

(5) APPOINTMENT OF NEGOTIATED RULEMAKING COMMITTEE
AND FACILITATOR.—The Secretary shall provide for—

(A) the appointment of a negotiated rulemaking commit-
tee under section 565(a) of such title by not later than 30
days after the end of the comment period provided for
under section 564(c) of such title (as shortened under para-
graph (4)), and

(B) the nomination of a facilitator under section 566(c) of
such title by not later than 10 days after the date of ap-
pointment of the committee.
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(6) PRELIMINARY COMMITTEE REPORT.—The negotiated rule-
making committee appointed under paragraph (5) shall report
to the Secretary, by not later than June 1, 1996, regarding the
committee’s progress on achieving a concensus with regard to
the rulemaking proceeding and whether such consensus is likely
to occur before one month before the target date for publication
of the rule. If the committee reports that the committee has
failed to make significant progress towards such consensus or
is unlikely to reach such consensus by the target date, the Sec-
retary may terminate such process and provide for the publica-
tion of a rule under this subsection through such other methods
as the Secretary may provide.

(7) FINAL COMMITTEE REPORT.—If the committee is not termi-
nated under paragraph (6), the rulemaking committee shall
submit a report containing a proposed rule by not later than
one month before the target publication date.

(8) INTERIM, FINAL EFFECT.—The Secretary shall publish a
rule under this subsection in the Federal Register by not later
than the target publication date. Such rule shall be effective
and final immediately on an interim basis, but is subject to
change and revision after public notice and opportunity for a
period (of not less than 60 days) for public comment. In connec-
tion with such rule, the Secretary shall specify the process for
the timely review and approval of applications of entities to be
certified as provider-sponsored organizations pursuant to such
rules and consistent with this subsection.

(9) PUBLICATION OF RULE AFTER PUBLIC COMMENT.—The Sec-
retary shall provide for consideration of such comments and re-
publication of such rule by not later than 1 year after the target
publication date.

(10) PROCESS FOR APPROVAL OF APPLICATIONS FOR CERTIFI-
CATION.—

(A) IN GENERAL.—The Secretary shall establish a process
for the receipt and approval of applications of entities for
certification as provider-sponsored organizations under this
part. Under such process, the Secretary shall act upon a
complete application submitted within 60 days after the
date it is received.

(B) CIRCULATION OF PROPOSED APPLICATION FORM.—By
March 1, 1996, the Secretary, after consultation with the
negotiated rulemaking committee, shall circulate a pro-
posed application form that could be used by entities con-
sidering becoming certified as a provider-sponsored organi-
zation under this part.

(d) COORDINATION AMONG FINAL STANDARDS.—In establishing
standards (other than on an interim basis) under the previous pro-
visions of this section, the Secretary shall seek to provide for consist-
ency (as appropriate) across the different types of MedicarePlus or-
ganizations, in order to promote equitable treatment of different
types of organizations and consistent protection for individuals who
elect products offered by the different types of MedicarePlus organi-
zations.

(e) USE OF CURRENT STANDARDS FOR INTERIM STANDARDS.—To
the extent practicable and consistent with the requirements of this
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part, standards established on an interim basis to carry out require-
ments of this part may be based on currently applicable standards,
such as the rules established under section 1876 (as in effect as of
the date of the enactment of this section) to carry out analogous pro-
visions of such section or standards established or developed for ap-
plication in the private health insurance market.

(f) APPLICATION OF NEW STANDARDS TO ENTITIES WITH A CON-
TRACT.—In the case of a MedicarePlus organization with a contract
in effect under this part at the time standards applicable to the or-
ganization under this section are changed, the organization may
elect not to have such changes apply to the organization until the
end of the current contract year (or, if there is less than 6 months
remaining in the contract year, until 1 year after the end of the cur-
rent contract year).

(g) RELATION TO STATE LAWS.—The standards established under
this section shall supersede any State law or regulation with respect
to MedicarePlus products which are offered by MedicarePlus organi-
zations and are issued by organizations to which section 1851(b)(1)
applies, to the extent such law or regulation is inconsistent with
such standards.

MEDICARE-PLUS CERTIFICATION

SEC. 1857. (a) STATE CERTIFICATION PROCESS FOR STATE-REGU-
LATED ORGANIZATIONS.—

(1) APPROVAL OF STATE PROCESS.—The Secretary shall ap-
prove a MedicarePlus certification and enforcement program es-
tablished by a State for applying the standards established
under section 1856 to MedicarePlus organizations (other than
Taft-Hartley sponsors and provider-sponsored organizations)
and MedicarePlus products offered by such organizations if the
Secretary determines that the program effectively provides for
the application and enforcement of such standards in the State
with respect to such organizations and products. Such program
shall provide for certification of compliance of MedicarePlus or-
ganizations and products with the applicable requirements of
this part not less often than once every 3 years.

(2) EFFECT OF CERTIFICATION UNDER STATE PROCESS.—A
MedicarePlus organization and MedicarePlus product offered
by such an organization that is certified under such program
is considered to have been certified under this subsection with
respect to the offering of the product to individuals residing in
the State.

(3) USER FEES.—The State may impose user fees on organiza-
tions seeking certification under this subsection in such
amounts as the State deems sufficient to finance the costs of
such certification. Nothing in this paragraph shall be construed
as restricting a State’s authority to impose premium taxes, other
taxes, or other levies.

(4) REVIEW.—The Secretary periodically shall review State
programs approved under paragraph (1) to determine if they
continue to provide for certification and enforcement described
in such paragraph. If the Secretary finds that a State program
no longer so provides, before making a final determination, the
Secretary shall provide the State an opportunity to adopt such
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a plan of correction as would permit the State program to meet
the requirements of paragraph (1). If the Secretary makes a
final determination that the State program, after such an op-
portunity, fails to meet such requirements, the provisions of
subsection (b) shall apply to MedicarePlus organizations and
products in the State.

(5) EFFECT OF NO STATE PROGRAM.—Beginning on the date
standards are established under section 1856, in the case of or-
ganizations and products in States in which a certification pro-
gram has not been approved and in operation under paragraph
(1), the Secretary shall establish a process for the certification
of MedicarePlus organizations (other than Taft-Hartley spon-
sors and provider-sponsored organizations) and products of
such organizations as meeting such standards.

(6) PUBLICATION OF LIST OF APPROVED STATE PROGRAMS.—
The Secretary shall publish (and periodically update) a list of
those State programs which are approved for purposes of this
subsection.

(b) FEDERAL CERTIFICATION PROCESS FOR TAFT-HARTLEY SPON-
SORS AND PROVIDER-SPONSORED ORGANIZATIONS.—

(1) ESTABLISHMENT.—The Secretary shall establish a process
for the certification of Taft-Hartley sponsors and provider-spon-
sored organizations and MedicarePlus products offered by such
sponsors and organizations as meeting the applicable standards
established under section 1856.

(2) INVOLVEMENT OF SECRETARY OF LABOR.—Such process
shall be established and operated in cooperation with the Sec-
retary of Labor with respect to Taft-Hartley sponsors.

(3) USE OF STATE LICENSING AND PRIVATE ACCREDITATION
PROCESSES.—

(A) IN GENERAL.—The process under this subsection
shall, to the maximum extent practicable, provide that
MedicarePlus organizations and products that are licensed
or certified through a qualified private accreditation proc-
ess that the Secretary finds applies standards that are no
less stringent than the requirements of this part are deemed
to meet the corresponding requirements of this part for such
an organization or product.

(B) PERIODIC ACCREDITATION.—The use of an accredita-
tion under subparagraph (A) shall be valid only for such
period as the Secretary specifies.

(4) USER FEES.—The Secretary may impose user fees on enti-
ties seeking certification under this subsection in such amounts
as the Secretary deems sufficient to finance the costs of such
certification.

(c) CERTIFICATION OF PROVIDER-SPONSORED ORGANIZATIONS BY
STATES.—

(1) IN GENERAL.—The Secretary shall establish a process
under which a State may propose to provide for certification of
entities as meeting the requirements of this part to be provider-
sponsored organizations.

(2) CONDITIONS FOR APPROVAL.—The Secretary may not ap-
prove a State program for certification under paragraph (1) un-
less the Secretary determines that the certification program ap-
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plies standards and requirements that are identical to the
standards and requirements of this part and the applicable pro-
visions for enforcement of such standards and requirements do
not result in a lower level or quality of enforcement than that
which is otherwise applicable under this title.

(d) NOTICE TO ENROLLEES IN CASE OF DECERTIFICATION.—If a
MedicarePlus organization or product is decertified under this sec-
tion, the organization shall notify each enrollee with the organiza-
tion and product under this part of such decertification.

(e) QUALIFIED ASSOCIATIONS.—In the case of MedicarePlus prod-
ucts offered by a MedicarePlus organization that is a qualified asso-
ciation (as defined in section 1854(c)(4)(C)) and issued by an organi-
zation to which section 1851(b)(1) applies or by a provider-spon-
sored organization (as defined in section 1854(a)), nothing in this
section shall be construed as limiting the authority of States to reg-
ulate such products.

CONTRACTS WITH MEDICAREPLUS ORGANIZATIONS

SEC. 1858. (a) IN GENERAL.—The Secretary shall not permit the
election under section 1805 of a MedicarePlus product offered by a
MedicarePlus organization under this part, and no payment shall
be made under section 1856 to an organization, unless the Secretary
has entered into a contract under this section with an organization
with respect to the offering of such product. Such a contract with
an organization may cover more than one MedicarePlus product.
Such contract shall provide that the organization agrees to comply
with the applicable requirements and standards of this part and the
terms and conditions of payment as provided for in this part.

(b) MINIMUM ENROLLMENT REQUIREMENTS.—
(1) IN GENERAL.—Subject to paragraphs (1) and (2), the Sec-

retary may not enter into a contract under this section with a
MedicarePlus organization (other than a Taft-Hartley sponsor)
unless the organization has at least 5,000 individuals (or 1,500
individuals in the case of an organization that is a provider-
sponsored organization) who are receiving health benefits
through the organization, except that the standards under sec-
tion 1856 may permit the organization to have a lesser number
of beneficiaries (but not less than 500 in the case of an organi-
zation that is a provider-sponsored organization) if the organi-
zation primarily serves individuals residing outside of urban-
ized areas.

(2) EXCEPTION FOR HIGH DEDUCTIBLE/MEDISAVE PRODUCT.—
Paragraph (1) shall not apply with respect to a contract that re-
lates only to a high deductible/medisave product.

(3) ALLOWING TRANSITION.—The Secretary may waive the re-
quirement of paragraph (1) during the first 3 contract years
with respect to an organization.

(c) CONTRACT PERIOD AND EFFECTIVENESS.—
(1) PERIOD.—Each contract under this section shall be for a

term of at least one year, as determined by the Secretary, and
may be made automatically renewable from term to term in the
absence of notice by either party of intention to terminate at the
end of the current term.
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(2) TERMINATION AUTHORITY.—In accordance with procedures
established under subsection (h), the Secretary may at any time
terminate any such contract or may impose the intermediate
sanctions described in an applicable paragraph of subsection
(g) on the MedicarePlus organization if the Secretary deter-
mines that the organization—

(A) has failed substantially to carry out the contract;
(B) is carrying out the contract in a manner inconsistent with

the efficient and effective administration of this part;
(C) is operating in a manner that is not in the best interests

of the individuals covered under the contract; or
(D) no longer substantially meets the applicable conditions of

this part.
(3) EFFECTIVE DATE OF CONTRACTS.—The effective date of any

contract executed pursuant to this section shall be specified in
the contract, except that in no case shall a contract under this
section which provides for coverage under a high deductible/
medisave account be effective before January 1997 with respect
to such coverage.

(4) PREVIOUS TERMINATIONS.—The Secretary may not enter
into a contract with a MedicarePlus organization if a previous
contract with that organization under this section was termi-
nated at the request of the organization within the preceding
five-year period, except in circumstances which warrant special
consideration, as determined by the Secretary.

(5) NO CONTRACTING AUTHORITY.—The authority vested in the
Secretary by this part may be performed without regard to such
provisions of law or regulations relating to the making, per-
formance, amendment, or modification of contracts of the Unit-
ed States as the Secretary may determine to be inconsistent
with the furtherance of the purpose of this title.

(d) PROTECTIONS AGAINST FRAUD AND BENEFICIARY PROTEC-
TIONS.—

(1) INSPECTION AND AUDIT.—Each contract under this section
shall provide that the Secretary, or any person or organization
designated by the Secretary—

(A) shall have the right to inspect or otherwise evaluate
(i) the quality, appropriateness, and timeliness of services
performed under the contract and (ii) the facilities of the or-
ganization when there is reasonable evidence of some need
for such inspection, and

(B) shall have the right to audit and inspect any books
and records of the MedicarePlus organization that pertain
(i) to the ability of the organization to bear the risk of po-
tential financial losses, or (ii) to services performed or de-
terminations of amounts payable under the contract.

(2) ENROLLEE NOTICE AT TIME OF TERMINATION.—Each con-
tract under this section shall require the organization to pro-
vide (and pay for) written notice in advance of the contract’s
termination, as well as a description of alternatives for obtain-
ing benefits under this title, to each individual enrolled with
the organization under this part.

(3) DISCLOSURE.—



367

(A) IN GENERAL.—Each MedicarePlus organization shall,
in accordance with regulations of the Secretary, report to
the Secretary financial information which shall include the
following:

(i) Such information as the Secretary may require
demonstrating that the organization has a fiscally
sound operation.

(ii) A copy of the report, if any, filed with the Health
Care Financing Administration containing the infor-
mation required to be reported under section 1124 by
disclosing entities.

(iii) A description of transactions, as specified by the
Secretary, between the organization and a party in in-
terest. Such transactions shall include—

(I) any sale or exchange, or leasing of any prop-
erty between the organization and a party in inter-
est;

(II) any furnishing for consideration of goods,
services (including management services), or facili-
ties between the organization and a party in inter-
est, but not including salaries paid to employees
for services provided in the normal course of their
employment and health services provided to mem-
bers by hospitals and other providers and by staff,
medical group (or groups), individual practice as-
sociation (or associations), or any combination
thereof; and

(III) any lending of money or other extension of
credit between an organization and a party in in-
terest.

The Secretary may require that information reported re-
specting an organization which controls, is controlled by, or
is under common control with, another entity be in the
form of a consolidated financial statement for the organiza-
tion and such entity.

(B) PARTY IN INTEREST DEFINED.—For the purposes of
this paragraph, the term ‘‘party in interest’’ means—

(i) any director, officer, partner, or employee respon-
sible for management or administration of a
MedicarePlus organization, any person who is directly
or indirectly the beneficial owner of more than 5 per-
cent of the equity of the organization, any person who
is the beneficial owner of a mortgage, deed of trust,
note, or other interest secured by, and valuing more
than 5 percent of the organization, and, in the case of
a MedicarePlus organization organized as a nonprofit
corporation, an incorporator or member of such cor-
poration under applicable State corporation law;

(ii) any entity in which a person described in clause
(i)—

(I) is an officer or director;
(II) is a partner (if such entity is organized as a

partnership);
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(III) has directly or indirectly a beneficial inter-
est of more than 5 percent of the equity; or

(IV) has a mortgage, deed of trust, note, or other
interest valuing more than 5 percent of the assets
of such entity;

(iii) any person directly or indirectly controlling, con-
trolled by, or under common control with an organiza-
tion; and

(iv) any spouse, child, or parent of an individual de-
scribed in clause (i).

(C) ACCESS TO INFORMATION.—Each MedicarePlus orga-
nization shall make the information reported pursuant to
subparagraph (A) available to its enrollees upon reasonable
request.

(4) LOAN INFORMATION.—The contract shall require the orga-
nization to notify the Secretary of loans and other special finan-
cial arrangements which are made between the organization
and subcontractors, affiliates, and related parties.

(e) ADDITIONAL CONTRACT TERMS.—The contract shall contain
such other terms and conditions not inconsistent with this part (in-
cluding requiring the organization to provide the Secretary with
such information) as the Secretary may find necessary and appro-
priate.

(f) INTERMEDIATE SANCTIONS.—
(1) IN GENERAL.—If the Secretary determines that a

MedicarePlus organization with a contract under this section—
(A) fails substantially to provide medically necessary

items and services that are required (under law or under
the contract) to be provided to an individual covered under
the contract, if the failure has adversely affected (or has
substantial likelihood of adversely affecting) the individual;

(B) imposes premiums on individuals enrolled under this
part in excess of the premiums permitted;

(C) acts to expel or to refuse to re-enroll an individual in
violation of the provisions of this part;

(D) engages in any practice that would reasonably be ex-
pected to have the effect of denying or discouraging enroll-
ment (except as permitted by this part) by eligible individ-
uals with the organization whose medical condition or his-
tory indicates a need for substantial future medical serv-
ices;

(E) misrepresents or falsifies information that is fur-
nished—

(i) to the Secretary under this part, or
(ii) to an individual or to any other entity under this

part;
(F) fails to comply with the requirements of section

1852(f)(3); or
(G) employs or contracts with any individual or entity

that is excluded from participation under this title under
section 1128 or 1128A for the provision of health care, utili-
zation review, medical social work, or administrative serv-
ices or employs or contracts with any entity for the provi-
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sion (directly or indirectly) through such an excluded indi-
vidual or entity of such services;

the Secretary may provide, in addition to any other remedies
authorized by law, for any of the remedies described in para-
graph (2).

(2) REMEDIES.—The remedies described in this paragraph
are—

(A) civil money penalties of not more than $25,000 for
each determination under paragraph (1) or, with respect to
a determination under subparagraph (D) or (E)(i) of such
paragraph, of not more than $100,000 for each such deter-
mination, plus, with respect to a determination under para-
graph (1)(B), double the excess amount charged in violation
of such paragraph (and the excess amount charged shall be
deducted from the penalty and returned to the individual
concerned), and plus, with respect to a determination under
paragraph (1)(D), $15,000 for each individual not enrolled
as a result of the practice involved,

(B) suspension of enrollment of individuals under this
part after the date the Secretary notifies the organization of
a determination under paragraph (1) and until the Sec-
retary is satisfied that the basis for such determination has
been corrected and is not likely to recur, or

(C) suspension of payment to the organization under this
part for individuals enrolled after the date the Secretary
notifies the organization of a determination under para-
graph (1) and until the Secretary is satisfied that the basis
for such determination has been corrected and is not likely
to recur.

(3) OTHER INTERMEDIATE SANCTIONS.—In the case of a
MedicarePlus organization for which the Secretary makes a de-
termination under subsection (c)(2) the basis of which is not de-
scribed in paragraph (1), the Secretary may apply the following
intermediate sanctions:

(A) civil money penalties of not more than $25,000 for
each determination under subsection (c)(2) if the deficiency
that is the basis of the determination has directly adversely
affected (or has the substantial likelihood of adversely af-
fecting) an individual covered under the organization’s con-
tract;

(B) civil money penalties of not more than $10,000 for
each week beginning after the initiation of procedures by
the Secretary under subsection (h) during which the defi-
ciency that is the basis of a determination under subsection
(c)(2) exists; and

(C) suspension of enrollment of individuals under this
part after the date the Secretary notifies the organization of
a determination under subsection (c)(2) and until the Sec-
retary is satisfied that the deficiency that is the basis for
the determination has been corrected and is not likely to
recur.

(4) PROCEDURES FOR IMPOSING SANCTIONS.—The provisions
of section 1128A (other than subsections (a) and (b)) shall apply
to a civil money penalty under paragraph (1) or (2) in the same
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manner as they apply to a civil money penalty or proceeding
under section 1128A(a).

(g) PROCEDURES FOR IMPOSING SANCTIONS.—The Secretary may
terminate a contract with a MedicarePlus organization under this
section or may impose the intermediate sanctions described in sub-
section (f) on the organization in accordance with formal investiga-
tion and compliance procedures established by the Secretary under
which—

(1) the Secretary provides the organization with the oppor-
tunity to develop and implement a corrective action plan to cor-
rect the deficiencies that were the basis of the Secretary’s deter-
mination under subsection (c)(2);

(2) the Secretary shall impose more severe sanctions on orga-
nizations that have a history of deficiencies or that have not
taken steps to correct deficiencies the Secretary has brought to
their attention;

(3) there are no unreasonable or unnecessary delays between
the finding of a deficiency and the imposition of sanctions; and

(4) the Secretary provides the organization with reasonable
notice and opportunity for hearing (including the right to ap-
peal an initial decision) before imposing any sanction or termi-
nating the contract.

PART øC¿ D—MISCELLANEOUS PROVISIONS

DEFINITIONS OF SERVICES, INSTITUTIONS, ETC.

SEC. 1861. For purposes of this title—

Spell of Illness

(a) * * *

* * * * * * *
(e) The term ‘‘hospital’’ (except for purposes of sections 1814(d),

1814(f), and 1835(b), subsection (a)(2) of this section, paragraph (7)
of this subsection, and subsection (i) of this section) means an insti-
tution which—

(1) * * *

* * * * * * *
For purposes of subsection (a)(2), such term includes any institu-
tion which meets the requirements of paragraph (1) of this sub-
section. For purposes of sections 1814(d) and 1835(b) (including de-
termination of whether an individual received inpatient hospital
services or diagnostic services for purposes of such sections), sec-
tion 1814(f)(2), and subsection (i) of this section, such term includes
any institution which (i) meets the requirements of paragraphs (5)
and (7) of this subsection, (ii) is not primarily engaged in providing
the services described in section 1861(j)(1)(A) and (iii) is primarily
engaged in providing, by or under the supervision of individuals re-
ferred to in paragraph (1) of section 1861(r), to inpatients diag-
nostic services and therapeutic services for medical diagnosis,
treatment, and care of injured, disabled, or sick persons, or reha-
bilitation services for the rehabilitation of injured, disabled, or sick
persons. For purposes of section 1814(f)(1), such term includes an
institution which (i) is a hospital for purposes of sections 1814(d),
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1814(f)(2), and 1835(b) and (ii) is accredited by the Joint Commis-
sion on Accreditation of Hospitals, or is accredited by or approved
by a program of the country in which such institution is located if
the Secretary finds the accreditation or comparable approval stand-
ards of such program to be essentially equivalent to those of the
Joint Commission on Accreditation of Hospitals. Notwithstanding
the preceding provisions of this subsection, such term shall not, ex-
cept for purposes of subsection (a)(2), include any institution which
is primarily for the care and treatment of mental diseases unless
it is a psychiatric hospital (as defined in subsection (f)). The term
‘‘hospital’’ also includes a Christian Science sanatorium operated,
or listed and certified, by the First Church of Christ, Scientist, Bos-
ton, Massachusetts, or by the Commission for Accreditation of
Christian Science Nursing Organizations/Facilities, Inc., but only
with respect to items and services ordinarily furnished by such in-
stitution to inpatients, and payment may be made with respect to
services provided by or in such an institution only to such extent
and under such conditions, limitations, and requirements (in addi-
tion to or in lieu of the conditions, limitations, and requirements
otherwise applicable) as may be provided in regulations. For provi-
sions deeming certain requirements of this subsection to be met in
the case of accredited institutions, see section 1865. The term ‘‘hos-
pital’’ also includes a facility of fifty beds or less which is located
in an area determined by the Secretary to meet the definition relat-
ing to a rural area described in subparagraph (A) of paragraph (5)
of this subsection and which meets the other requirements of this
subsection, except that—

(A) * * *

* * * * * * *

Physician

(r) The term ‘‘physician’’, when used in connection with the per-
formance of any function or action, means (1) a doctor of medicine
or osteopathy legally authorized to practice medicine and surgery
by the State in which he performs such function or action (includ-
ing a physician within the meaning of section 1101(a)(7)), (2) a doc-
tor of dental surgery or of dental medicine who is legally author-
ized to practice dentistry by the State in which he performs such
function and who is acting within the scope of his license when he
performs such functions, (3) a doctor of podiatric medicine for the
purposes of subsections (k), (m), (p)(1), and (s) of this section and
sections 1814(a), 1832(a)(2)(F)(ii), and 1835 but only with respect
to functions which he is legally authorized to perform as such by
the State in which he performs them, (4) a doctor of optometry, but
only with respect to the provision of items or services described in
subsection (s) which he is legally authorized to perform as a doctor
of optometry by the State in which he performs them, or (5) a chi-
ropractor who is licensed as such by the State (or in a State which
does not license chiropractors as such, is legally authorized to per-
form the services of a chiropractor in the jurisdiction in which he
performs such services), and who meets uniform minimum stand-
ards promulgated by the Secretary, øbut only for the purpose of
sections 1861(s)(1) and 1861(s)(2)(A) and only with respect to treat-
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ment by means of manual manipulation of the spine (to correct a
subluxation demonstrated by X-ray to exist) which he is legally au-
thorized to perform by the State or jurisdiction in which such treat-
ment is provided.¿ but only with respect to the provision of items
and services which the chiropractor is legally authorized to provide
by the State in which the chiropractor provides them. For the pur-
poses of section 1862(a)(4) and subject to the limitations and condi-
tions provided in the previous sentence, such term includes a doc-
tor of one of the arts, specified in such previous sentence, legally
authorized to practice such art in the country in which the inpa-
tient hospital services (referred to in such section 1862(a)(4)) are
furnished.

Medical and Other Health Services

(s) The term ‘‘medical and other health services’’ means any of
the following items or services:

(1) physicians’ services;
(2)(A) * * *

* * * * * * *
(N) clinical social worker services (as defined in subsection

(hh)(2)); øand¿
(O) erythropoietin for dialysis patients competent to use such

drug without medical or other supervision with respect to the
administration of such drug, subject to methods and standards
established by the Secretary by regulation for the safe and ef-
fective use of such drug, and items related to the administra-
tion of such drug; øand¿

(Q) an oral drug (which is approved by the Federal Food and
Drug Administration) prescribed for use as an anticancer
chemotherapeutic agent for a given indication, and containing
an active ingredient (or ingredients), which is the same indica-
tion and active ingredient (or ingredients) as a drug which the
carrier determines would be covered pursuant to subparagraph
(A) or (B) if the drug could not be self-administered; and

(R) an oral drug (which is approved by the Federal Food and
Drug Administration) prescribed for use as an anti-emetic used
as part of an anticancer chemotherapeutic regimen, if the drug
is prescribed or dispensed—

(i) for use not later than 12 hours after the administra-
tion of the anticancer chemotherapeutic agent; and

(ii) as a substitute for any other anti-emetic therapy
which would otherwise be administered intravenously.

* * * * * * *

Reasonable Cost

(v)(1)(A) * * *

* * * * * * *
(E) Such regulations may, in the case of skilled nursing facilities

in any State, provide for the use of rates, developed by the State
in which such facilities are located, for the payment of the cost of
skilled nursing facility services furnished under the State’s plan
approved under title XIX (and such rates may be increased by the
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Secretary on a class or size of institution or on a geographical basis
by a percentage factor not in excess of 10 percent to take into ac-
count determinable items or services or other requirements under
this title not otherwise included in the computation of such State
rates), if the Secretary finds that such rates are reasonably related
to (but not necessarily limited to) analyses undertaken by such
State of costs of care in comparable facilities in such State. øNot-
withstanding the previous sentence, such regulations with respect
to skilled nursing facilities shall take into account (in a manner
consistent with subparagraph (A) and based on patient-days of
services furnished) the costs (including the costs of services re-
quired to attain or maintain the highest practicable physical, men-
tal, and psychosocial well-being of each resident eligible for benefits
under this title) of such facilities complying with the requirements
of subsections (b), (c), and (d) of section 1819 (including the costs
of conducting nurse aide training and competency evaluation pro-
grams and competency evaluation programs).¿

* * * * * * *
(L)(i) * * *

* * * * * * *
(iii) Not later than July 1, 1991, and annually thereafter (but not

for cost reporting periods beginning on or after July 1, 1994, and
before July 1, 1996), the Secretary shall establish limits under this
subparagraph for cost reporting periods beginning on or after such
date by utilizing the area wage index applicable under section
1886(d)(3)(E) and determined using the survey of the most recent
available wages and wage-related costs of hospitals located in the
geographic area in which the home health agency is located (deter-
mined without regard to whether such hospitals have been reclassi-
fied to a new geographic area pursuant to section 1886(d)(8)(B), a
decision of the Medicare Geographic Classification Review Board
under section 1886(d)(10), or a decision of the Secretary). In estab-
lishing limits under this subparagraph, the Secretary may not take
into account any changes in the costs of the provision of services fur-
nished by home health agencies with respect to cost reporting peri-
ods which began on or after July 1, 1994, and before July 1, 1996.

(iv) This subparagraph shall apply only to services furnished by
home health agencies during cost reporting periods ending on or be-
fore September 30, 1996.

* * * * * * *
(S)(i) Such regulations shall not include provision for specific rec-

ognition of any return on equity capital with respect to hospital
outpatient departments.

(ii)(I) Such regulations shall provide that, in determining the
amount of the payments that may be made under this title with
respect to all the capital-related costs of outpatient hospital serv-
ices, the Secretary shall reduce the amounts of such payments oth-
erwise established under this title by 15 percent for payments at-
tributable to portions of cost reporting periods occurring during fis-
cal year 1990, by 15 percent for payments attributable to portions
of cost reporting periods occurring during fiscal year 1991, and by
10 percent for payments attributable to portions of cost reporting
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periods occurring during fiscal years 1992 øthrough 1998¿ through
2002.

(II) The Secretary shall reduce the reasonable cost of outpatient
hospital services (other than the capital-related costs of such serv-
ices) otherwise determined pursuant to section 1833(a)(2)(B)(i)(I) by
5.8 percent for payments attributable to portions of cost reporting
periods occurring during fiscal years 1991 øthrough 1998¿ through
2002.

* * * * * * *
(T)(i) In determining such reasonable costs for hospitals, the

amount of bad debts otherwise treated as allowable costs which are
attributable to the deductibles and coinsurance amounts under this
title shall be reduced by—

(I) 75 percent for cost reporting periods beginning during fis-
cal year 1996,

(II) 60 percent for cost reporting periods beginning during fis-
cal year 1997, and

(III) 50 percent for subsequent cost reporting periods.
(ii) Clause (i) shall not apply with respect to bad debt of a hos-

pital described in section 1886(d)(1)(B)(iv) if the debt is attributable
to uncollectable deductible and coinsurance payments owed by indi-
viduals enrolled in a State plan under title XIX or under the
MediGrant program under title XXI.

(U) Such regulations shall provide that, in determining the
amount of the payments that may be made under this title with re-
spect to all the capital-related costs of skilled nursing facilities, the
Secretary shall reduce the amounts of such payments otherwise es-
tablished under this title by 15 percent for payments attributable to
portions of cost reporting periods occurring during fiscal years 1996
through 2002.

(V) In the case of an item or service furnished by a skilled nursing
facility (or by others under arrangement with them made by a
skilled nursing facility) for which payment is made under part B in
an amount determined in accordance with section 1833(a)(2)(B), the
Secretary shall reduce the reasonable cost for such item or service
otherwise determined under clause (i)(I) of such section by 5.8 per-
cent for payments attributable to portions of cost reporting periods
occurring during fiscal years 1996 through 2002.

* * * * * * *

Extended Care in Christian Science Skilled Nursing Facilities

(y)(1) The term ‘‘skilled nursing facility’’ also includes a Christian
Science sanatorium operated, or listed and certified, by the First
Church of Christ, Scientist, Boston, Massachusetts, or by the Com-
mission for Accreditation of Christian Science Nursing Organiza-
tions/Facilities, Inc., but only (except for purposes of subsection
(a)(2)) with respect to items and services ordinarily furnished by
such an institution to inpatients, and payment may be made with
respect to services provided by or in such an institution only to
such extent and under such conditions, limitations, and require-
ments (in addition to or in lieu of the conditions, limitations, and
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requirements otherwise applicable) as may be provided in regula-
tions.

* * * * * * *

Rural Emergency Access Care Hospital; Rural Emergency Access
Care Hospital Services

(oo)(1) The term ‘‘rural emergency access care hospital’’ means, for
a fiscal year, a facility with respect to which the Secretary finds the
following:

(A) The facility is located in a rural area (as defined in sec-
tion 1886(d)(2)(D)).

(B) The facility was a hospital under this title at any time
during the 5-year period that ends on the date of the enactment
of this subsection.

(C) The facility is in danger of closing due to low inpatient
utilization rates and operating losses, and the closure of the fa-
cility would limit the access to emergency services of individ-
uals residing in the facility’s service area.

(D) The facility has entered into (or plans to enter into) an
agreement with a hospital with a participation agreement in ef-
fect under section 1866(a), and under such agreement the hos-
pital shall accept patients transferred to the hospital from the
facility and receive data from and transmit data to the facility.

(E) There is a practitioner who is qualified to provide ad-
vanced cardiac life support services (as determined by the State
in which the facility is located) on-site at the facility on a 24-
hour basis.

(F) A physician is available on-call to provide emergency
medical services on a 24-hour basis.

(G) The facility meets such staffing requirements as would
apply under section 1861(e) to a hospital located in a rural
area, except that—

(i) the facility need not meet hospital standards relating
to the number of hours during a day, or days during a
week, in which the facility must be open, except insofar as
the facility is required to provide emergency care on a 24-
hour basis under subparagraphs (E) and (F); and

(ii) the facility may provide any services otherwise re-
quired to be provided by a full-time, on-site dietitian, phar-
macist, laboratory technician, medical technologist, or radi-
ological technologist on a part-time, off-site basis.

(H) The facility meets the requirements applicable to clinics
and facilities under subparagraphs (C) through (J) of para-
graph (2) of section 1861(aa) and of clauses (ii) and (iv) of the
second sentence of such paragraph (or, in the case of the re-
quirements of subparagraph (E), (F), or (J) of such paragraph,
would meet the requirements if any reference in such subpara-
graph to a ‘‘nurse practitioner’’ or to ‘‘nurse practitioners’’ were
deemed to be a reference to a ‘‘nurse practitioner or nurse’’ or
to ‘‘nurse practitioners or nurses’’); except that in determining
whether a facility meets the requirements of this subparagraph,
subparagraphs (E) and (F) of that paragraph shall be applied
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as if any reference to a ‘‘physician’’ is a reference to a physician
as defined in section 1861(r)(1).

(2) The term ‘‘rural emergency access care hospital services’’
means the following services provided by a rural emergency access
care hospital and furnished to an individual over a continuous pe-
riod not to exceed 24 hours (except that such services may be fur-
nished over a longer period in the case of an individual who is un-
able to leave the hospital because of inclement weather):

(A) An appropriate medical screening examination (as de-
scribed in section 1867(a)).

(B) Necessary stabilizing examination and treatment services
for an emergency medical condition and labor (as described in
section 1867(b)).

EXCLUSIONS FROM COVERAGE AND MEDICARE AS SECONDARY PAYER

SEC. 1862. (a) Notwithstanding any other provision of this title,
no payment may be made under part A or part B for any expenses
incurred for items or services—

(1)(A) * * *

* * * * * * *
(D) in the case of clinical care items and services provided

with the concurrence of the Secretary and with respect to re-
search and experimentation conducted by, or under contract
with, the øProspective Payment Assessment Commission¿
Medicare Payment Review Commission or the Secretary, which
are not reasonable and necessary to carry out the purposes of
section 1886(e)(6),

* * * * * * *
(14) which are other than physicians’ services (as defined in

regulations promulgated specifically for purposes of this para-
graph), services described by section 1861(s)(2)(K)(i) or
1861(s)(2)(K)(iii), certified nurse-midwife services, qualified
psychologist services, and services of a certified registered
nurse anesthetist, and which are furnished to an individual
who is a patient of a hospital or rural primary care hospital
by an entity other than the hospital or rural primary care hos-
pital, unless the services are furnished under arrangements (as
defined in section 1861(w)(1)) with the entity made by the hos-
pital or rural primary care hospital; øor¿

(15)(A) which are for services of an assistant at surgery in
a cataract operation (including subsequent insertion of an
intraocular lens) unless, before the surgery is performed, the
appropriate utilization and quality control peer review organi-
zation (under part B of title XI) or a carrier under section 1842
has approved of the use of such an assistant in the surgical
procedure based on the existence of a complicating medical
condition, orrespect to deeming approval.

(B) which are for services of an assistant at surgery to which
section 1848(i)(2)(B) appliesø.¿;

(16) where such expenses are for covered non-routine services
(as defined in section 1888A(a)(1)) (other than a portable X-ray
or portable electrocardiogram treated as a physician’s service
for purposes of section 1848(j)(3)) furnished to an individual
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who is a resident of a skilled nursing facility and for which the
claim for payment under this title is not submitted by the facil-
ity;

(17) where such expenses are for home health services fur-
nished to an individual who is under a plan of care of the home
health agency if the claim for payment for such services is not
submitted by the agency; or

(18) where such expenses are for items or services, or to assist
in the purchase, in whole or in part, of health benefit coverage
that includes items or services, for the purpose of causing, or as-
sisting in causing, the death, suicide, euthanasia, or mercy kill-
ing of a person.

Paragraph (7) shall not apply to Federally qualified health center
services described in section 1861(aa)(3)(B).

(b) MEDICARE AS SECONDARY PAYER.—
(1) REQUIREMENTS OF GROUP HEALTH PLANS.—

(A) * * *
(B) DISABLED INDIVIDUALS IN LARGE GROUP HEALTH

PLANS.—
(i) IN GENERAL.—A large group health plan (as de-

fined in øclause (iv)¿ clause (iii)) may not take into ac-
count that an individual (or a member of the individ-
ual’s family) who is covered under the plan by virtue
of the individual’s current employment status with an
employer is entitled to benefits under this title under
section 226(b).

* * * * * * *
ø(iii) SUNSET.—Clause (i) shall only apply to items

and services furnished on or after January 1, 1987,
and before October 1, 1998.

ø(iv)¿ (iii) LARGE GROUP HEALTH PLAN DEFINED.—
In this subparagraph, the term ‘‘large group health
plan’’ has the meaning given such term in section
5000(b)(2) of the Internal Revenue Code of 1986, with-
out regard to section 5000(d) of such Code.

(C) INDIVIDUALS WITH END STAGE RENAL DISEASE.—A
group health plan (as defined in subparagraph (A)(v))—

(i) may not take into account that an individual is
entitled to or eligible for benefits under this title
under section 226A during the ø12-month¿ 24-month
period which begins with the first month in which the
individual becomes entitled to benefits under part A
under the provisions of section 226A, or, if earlier, the
first month in which the individual would have been
entitled to benefits under such part under the provi-
sions of section 226A if the individual had filed an ap-
plication for such benefits; and

(ii) may not differentiate in the benefits it provides
between individuals having end stage renal disease
and other individuals covered by such plan on the
basis of the existence of end stage renal disease, the
need for renal dialysis, or in any other manner;

except that clause (ii) shall not prohibit a plan from paying
benefits secondary to this title when an individual is enti-
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tled to or eligible for benefits under this title under section
226A after the end of the ø12-month¿ 24-month period de-
scribed in clause (i). øEffective for items and services fur-
nished on or after February 1, 1991, and before October 1,
1998 (with respect to periods beginning on or after Feb-
ruary 1, 1990), this subparagraph shall be applied by sub-
stituting ‘‘18- month’’ for ‘‘12-month’’ each place it ap-
pears.¿

* * * * * * *
(2) MEDICARE SECONDARY PAYER.—

(A) * * *
(B) CONDITIONAL PAYMENT.—

(i) * * *
(ii) ACTION BY UNITED STATES.—In order to recover

payment under this title for such an item or service,
the United States may bring an action against any en-
tity which is required or responsible øunder this sub-
section to pay¿ (directly, as a third-party adminis-
trator, or otherwise) to make payment with respect to
such item or service (or any portion thereof) under a
primary plan (and may, in accordance with paragraph
(3)(A) collect double damages against that entity), or
against any other entity (including any physician or
provider) that has received payment from that entity
with respect to the item or service, and may join or in-
tervene in any action related to the events that gave
rise to the need for the item or service. The United
States may not recover from a third-party adminis-
trator under this clause in cases where the third-party
administrator would not be able to recover the amount
at issue from the employer or group health plan for
whom it provides administrative services due to the in-
solvency or bankruptcy of the employer or plan.

* * * * * * *
(v) CLAIMS-FILING PERIOD.—Notwithstanding any

other time limits that may exist for filing a claim
under an employer group health plan, the United
States may seek to recover conditional payments in ac-
cordance with this subparagraph where the request for
payment is submitted to the entity required or respon-
sible under this subsection to pay with respect to the
item or service (or any portion thereof) under a primary
plan within the 3-year period beginning on the date on
which the item or service was furnished.

* * * * * * *
(5) IDENTIFICATION OF SECONDARY PAYER SITUATIONS.—

(A) * * *
(B) DISCLOSURE TO FISCAL INTERMEDIARIES AND CAR-

RIERS.—In addition to any other information provided
under this title to fiscal intermediaries and carriers, the
Administrator shall disclose to such intermediaries and
carriers (or to such a single intermediary or carrier as the
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Secretary may designate) the information received
underø—

ø(i) subparagraph (A), and
ø(ii) section 1144,

øfor purposes of carrying out this subsection.¿ subpara-
graph (A) for purposes of carrying out this subsection.

(C) CONTACTING EMPLOYERS.—
(i) IN GENERAL.—With respect to each individual (in

this subparagraph referred to as an ‘‘employee’’) who
was furnished a written statement under section 6051
of the Internal Revenue Code of 1986 by a qualified
employer (as defined in section 6103(l)(12)(E)(iii) of
such Code), as disclosed under øsubparagraph (B)(i)¿
subparagraph (B), the appropriate fiscal intermediary
or carrier shall contact the employer in order to deter-
mine during what period the employee or employee’s
spouse may be (or have been) covered under a group
health plan of the employer and the nature of the cov-
erage that is or was provided under the plan (includ-
ing the name, address, and identifying number of the
plan).

* * * * * * *
ø(iii) SUNSET ON REQUIREMENT.—Clause (ii) shall

not apply to inquiries made after September 30,
1998.¿

* * * * * * *
(i) In order to supplement the activities of the øProspective Pay-

ment Assessment Commission¿ Medicare Payment Review Commis-
sion under section 1886(e) in assessing the safety, efficacy, and
cost-effectiveness of new and existing medical procedures, the Sec-
retary may carry out, or award grants or contracts for, original re-
search and experimentation of the type described in clause (ii) of
section 1886(e)(6)(E) with respect to such a procedure if the Sec-
retary finds that—

(1) * * *

* * * * * * *
(j)(1) Notwithstanding any other provision of this title, no pay-

ment may be made under part B for physicians’ services furnished
by a chiropractor (or services and supplies furnished as an incident
to such services) unless such services are described in paragraphs
(1) or (2)(A) of section 1861(s) and are for treatment by means of
manual manipulation of the spine (to correct a subluxation dem-
onstrated by X-ray to exist).

(2) Nothing in this title shall exclude coverage of X-ray and other
tests described in section 1861(s)(3) that are ordered by, or upon re-
ferral from, a chiropractor if such tests are otherwise covered under
this title.

* * * * * * *
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USE OF STATE AGENCIES TO DETERMINE COMPLIANCE BY PROVIDERS
OF SERVICES WITH CONDITIONS OF PARTICIPATION

SEC. 1864. (a) * * *

* * * * * * *
ø(d) The Secretary may not enter an agreement under this sec-

tion with a State with respect to determining whether an institu-
tion therein is a skilled nursing facility unless the State meets the
requirements specified in section 1819(e) and section 1819(g) and
the establishment of remedies under sections 1819(h)(2)(B) and
1819(h)(2)(C) (relating to establishment and application of rem-
edies).¿

* * * * * * *

AGREEMENTS WITH PROVIDERS OF SERVICES

SEC. 1866. (a)(1) Any provider of services (except a fund des-
ignated for purposes of section 1814(g) and section 1835(e)) shall be
qualified to participate under this title and shall be eligible for pay-
ments under this title if it files with the Secretary an agreement—

(A) * * *

* * * * * * *
(O) in the case of hospitals and skilled nursing facilities, to

accept as payment in full for inpatient hospital and extended
care services that are covered under this title and are fur-
nished to any individual enrolled with an eligible organization
(i) with a risk-sharing contract under section 1876, under sec-
tion 1876(i)(2)(A) (as in effect before February 1, 1985), under
section 402(a) of the Social Security Amendments of 1967, or
under section 222(a) of the Social Security Amendments of
1972, and (ii) which does not have a contract establishing pay-
ment amounts for services furnished to members of the organi-
zation the amounts (in the case of hospitals) or limits (in the
case of skilled nursing facilities) that would be made as a pay-
ment in full under this title if the individuals were not so en-
rolled and in the case of hospitals to accept as payment in full
for inpatient hospital services that are emergency services (as
defined in section 1853(b)(4)) that are covered under this title
and are furnished to any individual enrolled under part C with
a MedicarePlus organization which does not have a contract es-
tablishing payment amounts for services furnished to members
of the organization the amounts that would be made as a pay-
ment in full under this title if the individuals were not so en-
rolled;

* * * * * * *
(f)(1) For purposes of subsection (a)(1)(Q) and sections

ø1819(c)(2)(E),¿ 1833(s), 1853(g), 1876(c)(8), and 1891(a)(6), the re-
quirement of this subsection is that a provider of services,
MedicarePlus organization, or prepaid or eligible organization (as
the case may be) maintain written policies and procedures with re-
spect to all adult individuals receiving medical care by or through
the provider or organization—
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(A) * * *

* * * * * * *
(4) Nothing in this subsection shall be construed to require the

provision of information regarding assisted suicide, euthanasia, or
mercy killing.

* * * * * * *

EXAMINATION AND TREATMENT FOR EMERGENCY MEDICAL
CONDITIONS AND WOMEN IN LABOR

SEC. 1867. (a) * * *

* * * * * * *
(e) DEFINITIONS.—In this section:

(1) * * *

* * * * * * *
(5) The term ‘‘hospital’’ includes a rural primary care hos-

pital (as defined in section ø1861(mm)(1))¿ 1861(mm)(1)) and
a rural emergency access care hospital (as defined in section
1861(oo)(1)).

* * * * * * *

PAYMENTS TO HEALTH MAINTENANCE ORGANIZATIONS AND
COMPETITIVE MEDICAL PLANS

SEC. 1876. (a) * * *

* * * * * * *
(c)(1) * * *

* * * * * * *
(3)(A)(i) Each eligible organization must have an open enrollment

period, for the enrollment of individuals under this section, of at
least 30 days duration every year and including the period or peri-
ods specified under clause (ii), and must provide that at any time
during which enrollments are accepted, the organization will accept
up to the limits of its capacity (as determined by the Secretary) and
without restrictions, except as may be authorized in regulations, in-
dividuals who are eligible to enroll under subsection (d) in the
order in which they apply for enrollment, unless to do so øwould
result in failure to meet the requirements of subsection (f) or¿
would result in the enrollment of enrollees substantially
nonrepresentative, as determined in accordance with regulations of
the Secretary, of the population in the geographic area served by
the organization.

* * * * * * *
ø(f)(1) Each eligible organization with which the Secretary enters

into a contract under this section shall have, for the duration of
such contract, an enrolled membership at least one-half of which
consists of individuals who are not entitled to benefits under this
title or under a State plan approved under title XIX.

ø(2) The Secretary may modify or waive the requirement imposed
by paragraph (1) only—
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ø(A) to the extent that more than 50 percent of the popu-
lation of the area served by the organization consists of indi-
viduals who are entitled to benefits under this title or under
a State plan approved under title XIX, or

ø(B) in the case of an eligible organization that is owned and
operated by a governmental entity, only with respect to a pe-
riod of three years beginning on the date the organization first
enters into a contract under this section, and only if the orga-
nization has taken and is making reasonable efforts to enroll
individuals who are not entitled to benefits under this title or
under a State plan approved under title XIX.

ø(3) If the Secretary determines that an eligible organization has
failed to comply with the requirements of this subsection, the Sec-
retary may provide for the suspension of enrollment of individuals
under this section or of payment to the organization under this sec-
tion for individuals newly enrolled with the organization, after the
date the Secretary notifies the organization of such noncompli-
ance.¿

* * * * * * *
(i)(1) Each contract under this section shall be for a term of at

least one year, as determined by the Secretary, and may be made
automatically renewable from term to term in the absence of notice
by either party of intention to terminate at the end of the current
term; except that øthe Secretary may terminate any such contract
at any time (after such reasonable notice and opportunity for hear-
ing to the eligible organization involved as he may provide in regu-
lations), if he finds that the organization—

ø(A) has failed substantially to carry out the contract,
ø(B) is carrying out the contract in a manner inconsistent

with the efficient and effective administration of this section,
or

ø(C) no longer substantially meets the applicable conditions
of subsections (b), (c), (e), and (f).¿ in accordance with proce-
dures established under paragraph (9), the Secretary may at
any time terminate any such contract or may impose the inter-
mediate sanctions described in paragraph (6)(B) or (6)(C)
(whichever is applicable) on the eligible organization if the Sec-
retary determines that the organization—

(A) has failed substantially to carry out the contract;
(B) is carrying out the contract in a manner inconsistent with

the efficient and effective administration of this section;
(C) is operating in a manner that is not in the best interests

of the individuals covered under the contract; or
(D) no longer substantially meets the applicable conditions of

subsections (b), (c), and (e).

* * * * * * *
(6)(A) * * *
(B) The remedies described in this subparagraph are—

(i) * * *

* * * * * * *
øThe provisions of section 1128A (other than subsections (a) and
(b)) shall apply to a civil money penalty under clause (i) in the
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same manner as they apply to a civil money penalty or proceeding
under section 1128A(a).¿

(C) In the case of an eligible organization for which the Secretary
makes a determination under paragraph (1) the basis of which is
not described in subparagraph (A), the Secretary may apply the fol-
lowing intermediate sanctions:

(i) civil money penalties of not more than $25,000 for each de-
termination under paragraph (1) if the deficiency that is the
basis of the determination has directly adversely affected (or
has the substantial likelihood of adversely affecting) an individ-
ual covered under the organization’s contract;

(ii) civil money penalties of not more than $10,000 for each
week beginning after the initiation of procedures by the Sec-
retary under paragraph (9) during which the deficiency that is
the basis of a determination under paragraph (1) exists; and

(iii) suspension of enrollment of individuals under this sec-
tion after the date the Secretary notifies the organization of a
determination under paragraph (1) and until the Secretary is
satisfied that the deficiency that is the basis for the determina-
tion has been corrected and is not likely to recur.

(D) The provisions of section 1128A (other than subsections (a)
and (b)) shall apply to a civil money penalty under subparagraph
(A) or (B) in the same manner as they apply to a civil money penalty
or proceeding under section 1128A(a).

* * * * * * *
(9) The Secretary may terminate a contract with an eligible orga-

nization under this section or may impose the intermediate sanc-
tions described in paragraph (6) on the organization in accordance
with formal investigation and compliance procedures established by
the Secretary under which—

(A) the Secretary provides the organization with the oppor-
tunity to develop and implement a corrective action plan to cor-
rect the deficiencies that were the basis of the Secretary’s deter-
mination under paragraph (1);

(B) the Secretary shall impose more severe sanctions on orga-
nizations that have a history of deficiencies or that have not
taken steps to correct deficiencies the Secretary has brought to
their attention;

(C) there are no unreasonable or unnecessary delays between
the finding of a deficiency and the imposition of sanctions; and

(D) the Secretary provides the organization with reasonable
notice and opportunity for hearing (including the right to ap-
peal an initial decision) before imposing any sanction or termi-
nating the contract.

* * * * * * *

LIMITATION ON CERTAIN PHYSICIAN REFERRALS

SEC. 1877. (a) PROHIBITION OF CERTAIN REFERRALS.—
(1) * * *
(2) FINANCIAL RELATIONSHIP SPECIFIED.—For purposes of this

section, a financial relationship of a physician (or an imme-
diate family member of such physician) with an entity specified
in this paragraph øis—
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ø(A) except as provided in subsections (c) and (d), an
ownership or investment interest in the entity, or

ø(B) except as provided in subsection (e), a compensation
arrangement (as defined in subsection (h)(1)) between the
physician (or an immediate family member of such physi-
cian) and the entity.

An ownership or investment interest described in subpara-
graph (A) may be through equity,¿ is (except as provided in
subsection (c)) an ownership or investment interest in the entity
through equity, debt, or other means and includes an interest
in an entity that holds an ownership or investment interest in
any entity providing the designated health service.

(b) GENERAL EXCEPTIONS øTO BOTH OWNERSHIP AND COMPENSA-
TION ARRANGEMENT PROHIBITIONS¿ WHERE FINANCIAL RELATION-
SHIP EXISTS.—Subsection (a)(1) shall not apply in the following
cases:

(1) * * *
(2) øIN-OFFICE ANCILLARY SERVICES¿ ANCILLARY SERVICES

FURNISHED PERSONALLY OR THROUGH GROUP PRACTICE.—In the
case of øservices (other than durable medical equipment (ex-
cluding infusion pumps) and parenteral and enteral nutrients,
equipment, and supplies)—¿ services—

ø(A) that are furnished—
ø(i) personally by the referring physician, personally

by a physician who is a member of the same group
practice as the referring physician, or personally by in-
dividuals who are directly supervised by the physician
or by another physician in the group practice, and

ø(ii)(I) in a building in which the referring physician
(or another physician who is a member of the same
group practice) furnishes physicians’ services unre-
lated to the furnishing of designated health services,
or

ø(II) in the case of a referring physician who is a
member of a group practice, in another building which
is used by the group practice—

ø(aa) for the provision of some or all of the
group’s clinical laboratory services, or

ø(bb) for the centralized provision of the group’s
designated health services (other than clinical lab-
oratory services),

unless the Secretary determines other terms and con-
ditions under which the provision of such services does
not present a risk of program or patient abuse, and¿

(A) that are furnished personally by the referring physi-
cian, personally by a physician who is a member of the
same group practice as the referring physician, or person-
ally by individuals who are under the general supervision
of the physician or of another physician in the group prac-
tice, and

(B) that are billed by the physician performing or super-
vising the services, by a group practice of which such phy-
sician is a member under a billing number assigned to the
group practice, or by an entity that is wholly owned by
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such øphysician or such group practice¿ physician, such
group practice, or the physician owners of such group prac-
tice,

if the ownership or investment interest in such services meets
such other requirements as the Secretary may impose by regu-
lation as needed to protect against program or patient abuse.

(3) PREPAID PLANS MANAGED CARE ARRANGEMENTS.—In the
case of services furnished by an øorganization—¿ organization,
directly or through contractual arrangements with other enti-
ties, to individuals enrolled with the organization—

(A) with a contract under section 1876 or part C to an
individual enrolled with the organization,

(B) described in section 1833(a)(1)(A) to an individual
enrolled with the organization,

(C) receiving payments on a prepaid basis, under a dem-
onstration project under section 402(a) of the Social Secu-
rity Amendments of 1967 or under section 222(a) of the So-
cial Security Amendments of 1972, to an individual en-
rolled with the organization, øor¿

(D) that is a qualified health maintenance organization
(within the meaning of section 1310(d) of the Public
Health Service Act) to an individual enrolled with the
organizationø.¿,

(E) with a contract with a State to provide services under
the State plan under title XIX (in accordance with section
1903(m)) or a State MediGrant plan under title XXI; or

(F) which is a MedicarePlus organization under part C
or which provides or arranges for the provision of health
care items or services pursuant to a written agreement be-
tween the organization and an individual or entity if the
written agreement places the individual or entity at sub-
stantial financial risk for the cost or utilization of the items
or services which the individual or entity is obligated to
provide, whether through a withhold, capitation, incentive
pool, per diem payment, or any other similar risk arrange-
ment which places the individual or entity at substantial fi-
nancial risk.

(4) SHARED FACILITY SERVICES.—In the case of a designated
health service consisting of a shared facility service of a shared
facility—

(A) that is furnished—
(i) personally by the referring physician who is a

shared facility physician or personally by an individ-
ual directly employed or under the general supervision
of such a physician,

(ii) by a shared facility in a building in which the
referring physician furnishes substantially all of the
services of the physician that are unrelated to the fur-
nishing of shared facility services, and

(iii) to a patient of a shared facility physician; and
(B) that is billed by the referring physician or a group

practice of which the physician is a member.
(5) NO ALTERNATIVE PROVIDERS IN AREA.—In the case of a

designated health service furnished in any area with respect to



386

which the Secretary determines that individuals residing in the
area do not have reasonable access to such a designated health
service for which subsection (a)(1) does not apply.

(6) SERVICES FURNISHED IN AMBULATORY SURGICAL CEN-
TERS.—In the case of a designated health service furnished in
an ambulatory surgical center described in section
1832(a)(2)(F)(i).

(7) SERVICES FURNISHED IN RENAL DIALYSIS FACILITIES.—In
the case of a designated health service furnished in a renal di-
alysis facility under section 1881.

(8) SERVICES FURNISHED BY A HOSPICE PROGRAM.—In the
case of a designated health service furnished by a hospice pro-
gram under section 1861(dd)(2).

(9) SERVICES FURNISHED IN A COMPREHENSIVE OUTPATIENT
REHABILITATION FACILITY.—In the case of a designated health
service furnished in a comprehensive outpatient rehabilitation
facility (as defined in section 1861(cc)(2)).

ø(1)¿ (10) HOSPITALS IN PUERTO RICO.—In the case of des-
ignated health services provided by a hospital located in Puer-
to Rico.

ø(2)¿ (11) RURAL PROVIDER.—In the case of designated
health services furnished in a rural area (as defined in section
1886(d)(2)(D)) by an entity, if øsubstantially all¿ not less than
75 percent of the designated health services furnished by such
entity are furnished to individuals residing in such a rural
area.

ø(3)¿ (12) HOSPITAL OWNERSHIP.—In the case of designated
health services provided by a hospital (other than a hospital
described in øparagraph (1)¿ paragraph (4)) if—

(A) the referring physician is authorized to perform serv-
ices at the hospital, and

(B) the ownership or investment interest is in the hos-
pital itself (and not merely in a subdivision of the hos-
pital).

ø(4)¿ (13) OTHER PERMISSIBLE EXCEPTIONS.—In the case of
any other financial relationship which the Secretary deter-
mines, and specifies in regulations, does not pose a risk of pro-
gram or patient abuse.

(c) øGENERAL EXCEPTION RELATED ONLY TO OWNERSHIP OR IN-
VESTMENT PROHIBITION FOR OWNERSHIP IN PUBLICLY TRADED SE-
CURITIES AND MUTUAL FUNDS¿ EXCEPTION FOR OWNERSHIP OR IN-
VESTMENT INTEREST IN PUBLICLY TRADED SECURITIES AND MUTUAL
FUNDS.—Ownership of the following shall not be considered to be
an ownership or investment interest described in øsubsection
(a)(2)(A)¿ subsection (a)(2):

(1) * * *

* * * * * * *
ø(d) ADDITIONAL EXCEPTIONS RELATED ONLY TO OWNERSHIP OR

INVESTMENT PROHIBITION.—The following, if not otherwise ex-
cepted under subsection (b), shall not be considered to be an owner-
ship or investment interest described in subsection (a)(2)(A):

ø(1) HOSPITALS IN PUERTO RICO.—In the case of designated
health services provided by a hospital located in Puerto Rico.
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ø(2) RURAL PROVIDER.—In the case of designated health serv-
ices furnished in a rural area (as defined in section
1886(d)(2)(D)) by an entity, if substantially all of the des-
ignated health services furnished by such entity are furnished
to individuals residing in such a rural area.

ø(3) HOSPITAL OWNERSHIP.—In the case of designated health
services provided by a hospital (other than a hospital described
in paragraph (1)) if—

ø(A) the referring physician is authorized to perform
services at the hospital, and

ø(B) the ownership or investment interest is in the hos-
pital itself (and not merely in a subdivision of the hos-
pital).

ø(e) EXCEPTIONS RELATING TO OTHER COMPENSATION ARRANGE-
MENTS.—The following shall not be considered to be a compensa-
tion arrangement described in subsection (a)(2)(B):

ø(1) RENTAL OF OFFICE SPACE; RENTAL OF EQUIPMENT.—
ø(A) OFFICE SPACE.—Payments made by a lessee to a

lessor for the use of premises if—
ø(i) the lease is set out in writing, signed by the par-

ties, and specifies the premises covered by the lease,
ø(ii) the space rented or leased does not exceed that

which is reasonable and necessary for the legitimate
business purposes of the lease or rental and is used
exclusively by the lessee when being used by the les-
see, except that the lessee may make payments for the
use of space consisting of common areas if such pay-
ments do not exceed the lessee’s pro rata share of ex-
penses for such space based upon the ratio of the
space used exclusively by the lessee to the total
amount of space (other than common areas) occupied
by all persons using such common areas,

ø(iii) the lease provides for a term of rental or lease
for at least 1 year,

ø(iv) the rental charges over the term of the lease
are set in advance, are consistent with fair market
value, and are not determined in a manner that takes
into account the volume or value of any referrals or
other business generated between the parties,

ø(v) the lease would be commercially reasonable
even if no referrals were made between the parties,
and

ø(vi) the lease meets such other requirements as the
Secretary may impose by regulation as needed to pro-
tect against program or patient abuse.

ø(B) EQUIPMENT.—Payments made by a lessee of equip-
ment to the lessor of the equipment for the use of the
equipment if—

ø(i) the lease is set out in writing, signed by the par-
ties, and specifies the equipment covered by the lease,

ø(ii) the equipment rented or leased does not exceed
that which is reasonable and necessary for the legiti-
mate business purposes of the lease or rental and is
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used exclusively by the lessee when being used by the
lessee,

ø(iii) the lease provides for a term of rental or lease
of at least 1 year,

ø(iv) the rental charges over the term of the lease
are set in advance, are consistent with fair market
value, and are not determined in a manner that takes
into account the volume or value of any referrals or
other business generated between the parties,

ø(v) the lease would be commercially reasonable
even if no referrals were made between the parties,
and

ø(vi) the lease meets such other requirements as the
Secretary may impose by regulation as needed to pro-
tect against program or patient abuse.

ø(2) BONA FIDE EMPLOYMENT RELATIONSHIPS.—Any amount
paid by an employer to a physician (or an immediate family
member of such physician) who has a bona fide employment re-
lationship with the employer for the provision of services if—

ø(A) the employment is for identifiable services,
ø(B) the amount of the remuneration under the employ-

ment—
ø(i) is consistent with the fair market value of the

services, and
ø(ii) is not determined in a manner that takes into

account (directly or indirectly) the volume or value of
any referrals by the referring physician,

ø(C) the remuneration is provided pursuant to an agree-
ment which would be commercially reasonable even if no
referrals were made to the employer, and

ø(D) the employment meets such other requirements as
the Secretary may impose by regulation as needed to pro-
tect against program or patient abuse.

Subparagraph (B)(ii) shall not prohibit the payment of remu-
neration in the form of a productivity bonus based on services
performed personally by the physician (or an immediate family
member of such physician).

ø(3) PERSONAL SERVICE ARRANGEMENTS.—
ø(A) IN GENERAL.—Remuneration from an entity under

an arrangement (including remuneration for specific physi-
cians’ services furnished to a nonprofit blood center) if—

ø(i) the arrangement is set out in writing, signed by
the parties, and specifies the services covered by the
arrangement,

ø(ii) the arrangement covers all of the services to be
provided by the physician (or an immediate family
member of such physician) to the entity,

ø(iii) the aggregate services contracted for do not ex-
ceed those that are reasonable and necessary for the
legitimate business purposes of the arrangement,

ø(iv) the term of the arrangement is for at least 1
year,

ø(v) the compensation to be paid over the term of
the arrangement is set in advance, does not exceed
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fair market value, and except in the case of a physi-
cian incentive plan described in subparagraph (B), is
not determined in a manner that takes into account
the volume or value of any referrals or other business
generated between the parties,

ø(vi) the services to be performed under the arrange-
ment do not involve the counseling or promotion or a
business arrangement or other activity that violates
any State or Federal law, and

ø(vii) the arrangement meets such other require-
ments as the Secretary may impose by regulation as
needed to protect against program or patient abuse.

ø(B) PHYSICIAN INCENTIVE PLAN EXCEPTION.—
ø(i) IN GENERAL.—In the case of a physician incen-

tive plan (as defined in clause (ii)) between a physician
and an entity, the compensation may be determined in
a manner (through a withhold, capitation, bonus, or
otherwise) that takes into account directly or indi-
rectly the volume or value of any referrals or other
business generated between the parties, if the plan
meets the following requirements:

ø(I) No specific payment is made directly or in-
directly under the plan to a physician or a physi-
cian group as an inducement to reduce or limit
medically necessary services provided with respect
to a specific individual enrolled with the entity.

ø(II) In the case of a plan that places a physi-
cian or a physician group at substantial financial
risk as determined by the Secretary pursuant to
section 1876(i)(8)(A)(ii), the plan complies with
any requirements the Secretary may impose pur-
suant to such section.

ø(III) Upon request by the Secretary, the entity
provides the Secretary with access to descriptive
information regarding the plan, in order to permit
the Secretary to determine whether the plan is in
compliance with the requirements of this clause.

ø(ii) PHYSICIAN INCENTIVE PLAN DEFINED.—For pur-
poses of this subparagraph, the term ‘‘physician incen-
tive plan’’ means any compensation arrangement be-
tween an entity and a physician or physician group
that may directly or indirectly have the effect of reduc-
ing or limiting services provided with respect to indi-
viduals enrolled with the entity.

ø(4) REMUNERATION UNRELATED TO THE PROVISION OF DES-
IGNATED HEALTH SERVICES.—In the case of remuneration which
is provided by a hospital to a physician if such remuneration
does not relate to the provision of designated health services.

ø(5) PHYSICIAN RECRUITMENT.—In the case of remuneration
which is provided by a hospital to a physician to induce the
physician to relocate to the geographic area served by the hos-
pital in order to be a member of the medical staff of the hos-
pital, if—
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ø(A) the physician is not required to refer patients to the
hospital,

ø(B) the amount of the remuneration under the arrange-
ment is not determined in a manner that takes into ac-
count (directly or indirectly) the volume or value of any re-
ferrals by the referring physician, and

ø(C) the arrangement meets such other requirements as
the Secretary may impose by regulation as needed to pro-
tect against program or patient abuse.

ø(6) ISOLATED TRANSACTIONS.—In the case of an isolated fi-
nancial transaction, such as a one-time sale of property or
practice, if—

ø(A) the requirements described in subparagraphs (B)
and (C) of paragraph (2) are met with respect to the entity
in the same manner as they apply to an employer, and

ø(B) the transaction meets such other requirements as
the Secretary may impose by regulation as needed to pro-
tect against program or patient abuse.

ø(7) CERTAIN GROUP PRACTICE ARRANGEMENTS WITH A HOS-
PITAL.—

ø(A) IN GENERAL.—An arrangement between a hospital
and a group under which designated health services are
provided by the group but are billed by the hospital if—

ø(i) with respect to services provided to an inpatient
of the hospital, the arrangement is pursuant to the
provision of inpatient hospital services under section
1861(b)(3),

ø(ii) the arrangement began before December 19,
1989, and has continued in effect without interruption
since such date,

ø(iii) with respect to the designated health services
covered under the arrangement, substantially all of
such services furnished to patients of the hospital are
furnished by the group under the arrangement,

ø(iv) the arrangement is pursuant to an agreement
that is set out in writing and that specifies the serv-
ices to be provided by the parties and the compensa-
tion for services provided under the agreement,

ø(v) the compensation paid over the term of the
agreement is consistent with fair market value and
the compensation per unit of services is fixed in ad-
vance and is not determined in a manner that takes
into account the volume or value of any referrals or
other business generated between the parties,

ø(vi) the compensation is provided pursuant to an
agreement which would be commercially reasonable
even if no referrals were made to the entity, and

ø(vii) the arrangement between the parties meets
such other requirements as the Secretary may impose
by regulation as needed to protect against program or
patient abuse.

ø(8) PAYMENTS BY A PHYSICIAN FOR ITEMS AND SERVICES.—
Payments made by a physician—
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ø(A) to a laboratory in exchange for the provision of clin-
ical laboratory services, or

ø(B) to an entity as compensation for other items or
services if the items or services are furnished at a price
that is consistent with fair market value.

ø(f) REPORTING REQUIREMENTS.—Each entity providing covered
items or services for which payment may be made under this title
shall provide the Secretary with the information concerning the en-
tity’s ownership, investment, and compensation arrangements, in-
cluding—

ø(1) the covered items and services provided by the entity,
and

ø(2) the names and unique physician identification numbers
of all physicians with an ownership or investment interest (as
described in subsection (a)(2)(A)), or with a compensation ar-
rangement (as described in subsection (a)(2)(B)), in the entity,
or whose immediate relatives have such an ownership or in-
vestment interest or who have such a compensation relation-
ship with the entity.

Such information shall be provided in such form, manner, and at
such times as the Secretary shall specify. The requirement of this
subsection shall not apply to designated health services provided
outside the United States or to entities which the Secretary deter-
mines provides services for which payment may be made under
this title very infrequently.¿

(g) SANCTIONS.—
(1) * * *

* * * * * * *
ø(5) FAILURE TO REPORT INFORMATION.—Any person who is

required, but fails, to meet a reporting requirement of sub-
section (f) is subject to a civil money penalty of not more than
$10,000 for each day for which reporting is required to have
been made. The provisions of section 1128A (other than the
first sentence of subsection (a) and other than subsection (b))
shall apply to a civil money penalty under the previous sen-
tence in the same manner as such provisions apply to a pen-
alty or proceeding under section 1128A(a).¿

(h) DEFINITIONS AND SPECIAL RULES.—For purposes of this sec-
tion:

ø(1) COMPENSATION ARRANGEMENT; REMUNERATION.—(A) The
term ‘‘compensation arrangement’’ means any arrangement in-
volving any remuneration between a physician (or an imme-
diate family member of such physician) and an entity other
than an arrangement involving only remuneration described in
subparagraph (C).

ø(B) The term ‘‘remuneration’’ includes any remuneration,
directly or indirectly, overtly or covertly, in cash or in kind.

ø(C) Remuneration described in this subparagraph is any re-
muneration consisting of any of the following:

ø(i) The forgiveness of amounts owed for inaccurate tests
or procedures, mistakenly performed tests or procedures,
or the correction of minor billing errors.

ø(ii) The provision of items, devices, or supplies that are
used solely to—
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ø(I) collect, transport, process, or store specimens for
the entity providing the item, device, or supply, or

ø(II) order or communicate the results of tests or
procedures for such entity.

ø(iii) A payment made by an insurer or a self-insured
plan to a physician to satisfy a claim, submitted on a fee
for service basis, for the furnishing of health services by
that physician to an individual who is covered by a policy
with the insurer or by the self-insured plan, if—

ø(I) the health services are not furnished, and the
payment is not made, pursuant to a contract or other
arrangement between the insurer or the plan and the
physician,

ø(II) the payment is made to the physician on behalf
of the covered individual and would otherwise be made
directly to such individual,

ø(III) the amount of the payment is set in advance,
does not exceed fair market value, and is not deter-
mined in a manner that takes into account directly or
indirectly the volume or value of any referrals, and

ø(IV) the payment meets such other requirements as
the Secretary may impose by regulation as needed to
protect against program or patient abuse.

ø(2) EMPLOYEE.—An individual is considered to be ‘‘employed
by’’ or an ‘‘employee’’ of an entity if the individual would be
considered to be an employee of the entity under the usual
common law rules applicable in determining the employer-em-
ployee relationship (as applied for purposes of section
3121(d)(2) of the Internal Revenue Code of 1986).

ø(3) FAIR MARKET VALUE.—The term ‘‘fair market value’’
means the value in arms length transactions, consistent with
the general market value, and, with respect to rentals or
leases, the value of rental property for general commercial pur-
poses (not taking into account its intended use) and, in the
case of a lease of space, not adjusted to reflect the additional
value the prospective lessee or lessor would attribute to the
proximity or convenience to the lessor where the lessor is a po-
tential source of patient referrals to the lessee.¿

(1) SHARED FACILITY RELATED DEFINITIONS.—
(A) SHARED FACILITY SERVICE.—The term ‘‘shared facility

service’’ means, with respect to a shared facility, a des-
ignated health service furnished by the facility to patients
of shared facility physicians.

(B) SHARED FACILITY.—The term ‘‘shared facility’’ means
an entity that furnishes shared facility services under a
shared facility arrangement.

(C) SHARED FACILITY PHYSICIAN.—The term ‘‘shared facil-
ity physician’’ means, with respect to a shared facility, a
physician (or a group practice of which the physician is a
member) who has a financial relationship under a shared
facility arrangement with the facility.

(D) SHARED FACILITY ARRANGEMENT.—The term ‘‘shared
facility arrangement’’ means, with respect to the provision
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of shared facility services in a building, a financial ar-
rangement—

(i) which is only between physicians who are provid-
ing services (unrelated to shared facility services) in the
same building,

(ii) in which the overhead expenses of the facility are
shared, in accordance with methods previously deter-
mined by the physicians in the arrangement, among
the physicians in the arrangement, and

(iii) which, in the case of a corporation, is wholly
owned and controlled by shared facility physicians.

(4) GROUP PRACTICE.—
(A) DEFINITION OF GROUP PRACTICE.—The term ‘‘group

practice’’ means a group of 2 or more physicians legally or-
ganized as a partnership, professional corporation, founda-
tion, not-for-profit corporation, faculty practice plan, or
similar association—

(i) * * *

* * * * * * *
ø(iv) except as provided in subparagraph (B)(i), in

which no physician who is a member of the group di-
rectly or indirectly receives compensation based on the
volume or value of referrals by the physician,¿

(v) in which members of the group personally con-
duct no less than 75 percent of the physician-patient
encounters of the group practice, and

ø(vi) which meets such other standards as the Sec-
retary may impose by regulation.¿

(B) SPECIAL øRULES.—
ø(i) PROFITS AND PRODUCTIVITY BONUSES.—A physi-

cian in a group practice may be paid a share of overall
profits of the group, or a productivity bonus based on
services personally performed or services incident to
such personally performed services, so long as the
share or bonus is not determined in any manner which
is directly related to the volume or value of referrals
by such physician.

ø(ii) FACULTY¿ RULES FOR FACULTY PRACTICE
PLANS.—In the case of a faculty practice plan associ-
ated with a hospital, institution of higher education, or
medical school with an approved medical residency
training program in which physician members may
provide a variety of different specialty services and
provide professional services both within and outside
the group, as well as perform other tasks such as re-
search, subparagraph (A) shall be applied only with
respect to the services provided within the faculty
practice plan.

(C) MEMBER OF A GROUP.—A physician is a ‘‘member’’ of
a group if the physician is an owner or a bona fide em-
ployee, or both, of the group.

(5) REFERRAL; REFERRING PHYSICIAN.—
(A) PHYSICIANS’ SERVICES.—Except as provided in sub-

paragraph (C), in the case of øan item or service¿ a des-
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ignated health service for which payment may be made
under part B, the request by a physician for øthe item or
service¿ the designated health service, including the re-
quest by a physician for a consultation with another physi-
cian (and any test or procedure ordered by, or to be per-
formed by (or under the supervision of) that other physi-
cian), constitutes a ‘‘referral’’ by a ‘‘referring physician’’.

* * * * * * *
(C) CLARIFICATION RESPECTING CERTAIN SERVICES INTE-

GRAL TO A CONSULTATION BY CERTAIN SPECIALISTS.—A re-
quest by a pathologist for clinical diagnostic laboratory
tests and pathological examination servicesø, a request by
a radiologist for diagnostic radiology services, and a re-
quest by a radiation oncologist for radiation therapy,¿ and
a request by a radiologist for magnetic resonance imaging
or for computerized tomography if such services are fur-
nished by (or under the supervision of) such pathologist,
øradiologist, or radiation oncologist¿ or radiologist pursu-
ant to a consultation requested by another physician does
not constitute a ‘‘referral’’ by a ‘‘referring physician’’.

(6) DESIGNATED HEALTH SERVICES.—The term ‘‘designated
health services’’ means any of the following items or services:

(A) * * *
ø(B) Physical therapy services.
ø(C) Occupational therapy services.
ø(D) Radiology services, including magnetic resonance

imaging, computerized axial tomography scans, and
ultrasound services.

ø(E) Radiation therapy services and supplies.
ø(F) Durable medical equipment and supplies.
ø(G) Parenteral and enteral nutrients, equipment, and

supplies.
ø(H) Prosthetics, orthotics, and prosthetic devices and

supplies.
ø(I) Home health services.
ø(J) Outpatient prescription drugs.
ø(K) Inpatient and outpatient hospital services.¿
(B) Parenteral and enteral nutrients, equipment, and

supplies.
(C) Magnetic resonance imaging and computerized to-

mography services.
(D) Outpatient physical or occupational therapy services.

(7) GENERAL SUPERVISION.—An individual is considered to be
under the ‘‘general supervision’’ of a physician if the physician
(or group practice of which the physician is a member) is legally
responsible for the services performed by the individual and for
ensuring that the individual meets licensure and certification
requirements, if any, applicable under other provisions of law,
regardless of whether or not the physician is physically present
when the individual furnishes an item or service.

(i) PREEMPTION OF STATE LAW.—This section preempts State law
to the extent State law is inconsistent with this section.

* * * * * * *
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PART C—MISCELLANEOUS PROVISIONS

* * * * * * *

CERTIFICATION OF MEDICARE SUPPLEMENTAL HEALTH INSURANCE
POLICIES

SEC. 1882. (a) * * *

* * * * * * *
(d)(1) Whoever knowingly and willfully makes or causes to be

made or induces or seeks to induce the making of any false state-
ment or representation of a material fact with respect to the com-
pliance of any policy with the standards and requirements set forth
in subsection (c) or in regulations promulgated pursuant to such
subsection, or with respect to the use of the emblem designed by
the Secretary under subsection (a), shall be fined under title 18,
United States Code, or imprisoned not more than 5 years, or both,
and, in addition to or in lieu of such a criminal penalty, is subject
to a civil money penalty of not to exceed $5,000 for each such pro-
hibited act.

* * * * * * *
(3)(A)ø(i) It is unlawful for a person to sell or issue to an individ-

ual entitled to benefits under part A or enrolled under part B of
this title—

ø(I) a health insurance policy with knowledge that the policy
duplicates health benefits to which the individual is otherwise
entitled under this title or title XIX,

ø(II) a medicare supplemental policy with knowledge that
the individual is entitled to benefits under another medicare
supplemental policy, or

ø(III) a health insurance policy (other than a medicare sup-
plemental policy) with knowledge that the policy duplicates
health benefits to which the individual is otherwise entitled,
other than benefits to which the individual is entitled under a
requirement of State or Federal law.¿

(i) It is unlawful for a person to sell or issue to an individual en-
titled to benefits under part A or enrolled under part B of this title
or electing a MedicarePlus product under section 1805—

(I) a health insurance policy (other than a medicare supple-
mental policy) with knowledge that the policy duplicates health
benefits to which the individual is otherwise entitled under this
title or title XIX,

(II) in the case of an individual not electing a MedicarePlus
product, a medicare supplemental policy with knowledge that
the individual is entitled to benefits under another medicare
supplemental policy, or

(III) in the case of an individual electing a MedicarePlus
product, a medicare supplemental policy with knowledge that
the policy duplicates health benefits to which the individual is
otherwise entitled under this title or under another medicare
supplemental policy.

* * * * * * *
(iii) A seller (who is not the issuer of a health insurance policy)

shall not be considered to violate øclause (i)¿ clause (i)(II) with re-
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spect to the sale of a medicare supplemental policy if the policy is
sold in compliance with subparagraph (B).

(iv) For purposes of this subparagraph a health insurance policy
shall be considered to ‘‘duplicate’’ benefits under this title only
when, under its terms, the policy provides specific reimbursement
for identical items and services to the extent paid for under this
title, and a health insurance policy providing for benefits which are
payable to or on behalf of an individual without regard to other
health benefit coverage of such individual is not considered to ‘‘du-
plicate’’ any health benefits under this title.

(v) For purposes of this subparagraph, a health insurance policy
(or a rider to an insurance contract which is not a health insurance
policy), including a policy (such as a long-term care insurance con-
tract described in section 7702B(b) of the Internal Revenue Code of
1986, as added by the Contract with America Tax Relief Act of 1995
(H.R. 1215)) providing benefits for long-term care, nursing home
care, home health care, or community-based care, that coordinates
against or excludes items and services available or paid for under
this title and (for policies sold or issued after January 1, 1996) that
discloses such coordination or exclusion in the policy’s outline of
coverage, is not considered to ‘duplicate’ health benefits under this
title. For purposes of this clause, the terms ‘‘coordinates’’ and ‘‘co-
ordination’’ mean, with respect to a policy in relation to health bene-
fits under this title, that the policy under its terms is secondary to,
or excludes from payment, items and services to the extent available
or paid for under this title.

(vi) Notwithstanding any other provision of law, no criminal or
civil penalty may be imposed at any time under this subparagraph
and no legal action may be brought or continued at any time in any
Federal or State court if the penalty or action is based on an act
or omission that occurred after November 5, 1991, and before the
date of the enactment of this clause, and relates to the sale, issu-
ance, or renewal of any health insurance policy during such period,
if such policy meets the requirements of clause (iv) or (v).

(vii) A State may not impose, with respect to the sale or issuance
of a policy (or rider) that meets the requirements of this title pursu-
ant to clause (iv) or (v) to an individual entitled to benefits under
part A or enrolled under part B or enrolled under a MedicarePlus
product under part C, any requirement based on the premise that
such a policy or rider duplicates health benefits to which the indi-
vidual is otherwise entitled under this title.

(B)(i) It is unlawful for a person to issue or sell a medicare sup-
plemental policy to an individual entitled to benefits under part A
or enrolled under part B, whether directly, through the mail, or
otherwise, unless—

(I) the person obtains from the individual, as part of the ap-
plication for the issuance or purchase and on a form described
in clause (II), a written statement signed by the individual
stating, to the best of the individual’s knowledge, what health
insurance policies (including any MedicarePlus product) the in-
dividual has, from what source, and whether the individual is
entitled to any medical assistance under title XIX, whether as
a qualified medicare beneficiary or otherwise, and

* * * * * * *
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(C) Subparagraph (A) shall not apply with respect to ø(i)¿ the
sale or issuance of a group policy or plan of one or more employers
or labor organizations, or of the trustees of a fund established by
one or more employers or labor organizations (or combination
thereof), for employees or former employees (or combination there-
of) or for members or former members (or combination thereof) of
the labor organizationsø, (ii) the sale or issuance of a policy or plan
described in subparagraph (A)(i)(I) (other than a medicare supple-
mental policy to an individual entitled to any medical assistance
under title XIX) under which all the benefits are fully payable di-
rectly to or on behalf of the individual without regard to other
health benefit coverage of the individual but only if (for policies
sold or issued more than 60 days after the date the statements are
published or promulgated under subparagraph (D)) there is dis-
closed in a prominent manner as part of (or together with) the ap-
plication the applicable statement (specified under subparagraph
(D)) of the extent to which benefits payable under the policy or
plan duplicate benefits under this title, or (iii) the sale or issuance
of a policy or plan described in subparagraph (A)(i)(III) under
which all the benefits are fully payable directly to or on behalf of
the individual without regard to other health benefit coverage of
the individual.

ø(D)(i) If—
ø(I) within the 90-day period beginning on the date of the en-

actment of this subparagraph, the National Association of In-
surance Commissioners develops (after consultation with
consumer and insurance industry representatives) and submits
to the Secretary a statement for each of the types of health in-
surance policies (other than medicare supplemental policies
and including, but not limited to, as separate types of policies,
policies paying directly to the beneficiary fixed, cash benefits,
and policies that limit benefit payments to specific diseases)
which are sold or issued to persons entitled to health benefits
under this title, of the extent to which benefits payable under
the policy or plan duplicate benefits under this title, and

ø(II) the Secretary approves all the statements submitted as
meeting the requirements of subclause (I),

each such statement shall be (for purposes of subparagraph (C))
the statement specified under this subparagraph for the type of
policy involved. The Secretary shall review and approve (or dis-
approve) all the statements submitted under subclause (I) within
30 days after the date of their submittal. Upon approval of such
statements, the Secretary shall publish such statements.

ø(ii) If the Secretary does not approve the statements under
clause (i) or the statements are not submitted within the 90-day
period specified in such clause, the Secretary shall promulgate
(after consultation with consumer and insurance industry rep-
resentatives and not later than 90 days after the date of dis-
approval or the end of such 90-day period (as the case may be)) a
statement for each of the types of health insurance policies (other
than medicare supplemental policies and including, but not limited
to, as separate types of policies, policies paying directly to the bene-
ficiary fixed, cash benefits, and policies that limit benefit payments
to specific diseases) which are sold or issued to persons entitled to
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health benefits under this title, of the extent to which benefits pay-
able under the policy or plan duplicate benefits under this title,
and each such statement shall be (for purposes of subparagraph
(C)) the statement specified under this subparagraph for the type
of policy involved.¿

* * * * * * *
(g)(1) For purposes of this section, a medicare supplemental pol-

icy is a health insurance policy or other health benefit plan offered
by a private entity to individuals who are entitled to have payment
made under this title, which provides reimbursement for expenses
incurred for services and items for which payment may be made
under this title but which are not reimbursable by reason of the
applicability of deductibles, coinsurance amounts, or other limita-
tions imposed pursuant to this title; but does not include any such
policy or plan of one or more employers or labor organizations, or
of the trustees of a fund established by one or more employers or
labor organizations (or combination thereof), for employees or
former employees (or combination thereof) or for members or
former members (or combination thereof) of the labor organizations
and does not include a MedicarePlus product or a policy or plan of
an eligible organization (as defined in section 1876(b)) if the policy
or plan provides benefits pursuant to a contract under section 1876
or an approved demonstration project described in section 603(c) of
the Social Security Amendments of 1983, section 2355 of the Deficit
Reduction Act of 1984, or section 9412(b) of the Omnibus Budget
Reconciliation Act of 1986, or, during the period beginning on the
date specified in subsection (p)(1)(C) and ending on December 31,
1995, a policy or plan of an organization if the policy or plan pro-
vides benefits pursuant to an agreement under section
1833(a)(1)(A). For purposes of this section, the term ‘‘policy’’ in-
cludes a certificate issued under such policy.

* * * * * * *
(u)(1) Notwithstanding the previous provisions of this section, the

following provisions shall not apply to a health insurance policy
(other than a medicare supplemental policy) provided to an individ-
ual who has elected the MedicarePlus option under section 1805:

(A) Subsections (o)(1), (o)(2), (p)(1)(A)(i), (p)(2), (p)(3), (p)(8),
and (p)(9) (insofar as they relate to limitations on benefits or
groups of benefits that may be offered).

(B) Subsection (r) (relating to loss-ratios).
(2)(A) It is unlawful for a person to sell or issue a policy described

in subparagraph (B) to an individual with knowledge that the indi-
vidual has in effect under section 1805 an election of a high deduct-
ible/medisave product.

(B) A policy described in this subparagraph is a health insurance
policy that provides for coverage of expenses that are otherwise re-
quired to be counted toward meeting the annual deductible amount
provided under the high deductible/medisave product.

HOSPITAL PROVIDERS OF EXTENDED CARE SERVICES

SEC. 1883. (a) * * *

* * * * * * *
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(f) øA hospital which enters into an agreement with the Sec-
retary under this section shall be required to meet those conditions
applicable to skilled nursing facilities relating to discharge plan-
ning and the social services function (and staffing requirements to
satisfy it) which are promulgated by the Secretary under section
1819.¿ Services furnished by øsuch a hospital¿ a hospital which en-
ters into an agreement with the Secretary under this section which
would otherwise constitute post-hospital extended care services if
furnished by a skilled nursing facility shall be subject to the same
requirements applicable to such services when furnished by a
skilled nursing facility except for those requirements the Secretary
determines are inappropriate in the case of these services being
furnished by a hospital under this section.

* * * * * * *

PAYMENT TO HOSPITALS FOR INPATIENT HOSPITAL SERVICES

SEC. 1886. (a)(1)(A)(i) The Secretary,

* * * * * * *
(b)(1) Notwithstanding section 1814(b) but subject to the provi-

sions of section 1813, if the operating costs of inpatient hospital
services (as defined in subsection (a)(4)) of a hospital (other than
a subsection (d) hospital, as defined in subsection (d)(1)(B)) for a
cost reporting period subject to this paragraph—

* * * * * * *
(3)(A) Except as provided in subparagraphs (C), (D), øand (E)≈

(E), and (F) for purposes of this subsection, the term ‘‘target
amount’’ means, with respect to a hospital for a particular 12-
month cost reporting period—

(i) * * *

* * * * * * *
(B)(i) For purposes of subsection (d) for discharges occurring dur-

ing a fiscal year, the ‘‘applicable percentage increase’’ shall be—
(I) * * *

* * * * * * *
ø(XI) for fiscal year 1996, the market basket percentage in-

crease minus 2.0 percentage points for hospitals in all areas,
ø(XII) for fiscal year 1997, the market basket percentage in-

crease minus 0.5 percentage point for hospitals in all areas,
and

ø(XIII) for fiscal year 1998 and each subsequent fiscal year,
the market basket percentage increase for hospitals in all
areas.¿

(XI) for fiscal year 1996, the market basket percentage in-
crease minus 2.5 percentage points for hospitals in all areas,

(XII) for each of the fiscal years 1997 through 2002, the mar-
ket basket percentage increase minus 2.0 percentage points for
hospitals in all areas, and

(XIII) for fiscal year 2003 and each subsequent fiscal year,
the market basket percentage increase for hospitals in all areas.
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(ii) For purposes of subparagraphs ø(A) and (E)¿ (A), (E), and (F),
the ‘‘applicable percentage increase’’ for 12-month cost reporting pe-
riods beginning during—

(I) fiscal year 1986, is 0.5 percent,
(II) fiscal year 1987, is 1.15 percent,
(III) fiscal year 1988, is the market basket percentage in-

crease minus 2.0 percentage points,
(IV) a subsequent fiscal year ending on or before September

30, 1993, is the market basket percentage increase,
(V) fiscal years 1994 through ø1997¿ 2002, is the market

basket percentage increase minus the applicable reduction (as
defined in clause (v)(II)), or in the case of a hospital for a fiscal
year for which the hospital’s update adjustment percentage (as
defined in clause (v)(I)) is at least 10 percent, the market bas-
ket percentage increase, and

(VI) subsequent fiscal years is the market basket percentage
increase.

* * * * * * *
(iv) For purposes of subparagraphs (C) and (D), the ‘‘applicable

percentage increase’’ is—
(I) for 12-month cost reporting periods beginning during fis-

cal years 1986 through 1993, the applicable percentage in-
crease specified in clause (ii),

(II) for fiscal year 1994, the market basket percentage in-
crease minus 2.3 percentage points (adjusted to exclude any
portion of a cost reporting period beginning during fiscal year
1993 for which the applicable percentage increase is deter-
mined under subparagraph (I)),

(III) for fiscal year 1995, the market basket percentage in-
crease minus 2.2 percentage points, øand

ø(IV) for fiscal year 1996 and each subsequent fiscal year,
the applicable percentage increase under clause (i).¿

(IV) for each of the fiscal years 1996 through 2000, the mar-
ket basket percentage increase minus 1 percentage points, and

(V) for fiscal year 2001 and each subsequent fiscal year, the
applicable percentage increase under clause (i).

* * * * * * *
(F)(i) In the case of a qualified long-term care hospital (as defined

in clause (ii)), the term ‘‘target amount’’ means—
(I) with respect to the first 12-month cost reporting period in

which this subparagraph is applied to the hospital, the allow-
able operating costs of inpatient hospital services (as defined in
subsection (a)(4)) recognized under this title for the hospital for
the 12-month cost reporting period beginning during fiscal year
1991; or

(II) with respect to a later cost reporting period, the target
amount for the preceding cost reporting period, increase by the
applicable percentage increase under subparagraph (B)(ii) for
that later cost reporting period.

(ii) In clause (i), a ‘‘qualified long-term care hospital’’ means, with
respect to a cost reporting period, a hospital described in clause (iv)
of subsection (d)(1)(B) during fiscal year 1995 for which the hos-
pital’s allowable operating costs of inpatient hospital services recog-
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nized under this title for each of the two most recent previous 12-
month cost reporting periods exceeded the hospital’s target amount
determined under this paragraph for such cost reporting periods, if
the hospital—

(I) has a disproportionate patient percentage during such cost
reporting period (as determined by the Secretary under sub-
section (d)(5)(F)(vi) as if the hospital were a subsection (d) hos-
pital) of at least 25 percent, or

(II) is located in a State for which no payment is made under
the State plan under title XIX for days of inpatient hospital
services furnished to any individual in excess of the limit on the
number of days of such services furnished to the individual for
which payment may be made under this title.

* * * * * * *
(d)(1)(A) Notwithstanding section 1814(b) but subject to the pro-

visions of section 1813, the amount of the payment with respect to
the operating costs of inpatient hospital services (as defined in sub-
section (a)(4)) of a subsection (d) hospital (as defined in subpara-
graph (B)) for inpatient hospital discharges in a cost reporting pe-
riod or in a fiscal year—

(i) * * *

* * * * * * *
(B) As used in this section, the term ‘‘subsection (d) hospital’’

means a hospital located in one of the fifty States or the District
of Columbia other than—

(i) * * *

* * * * * * *
(v) a hospital that the Secretary has classified, at any time

on or before December 31, 1990, (or, in the case of a hospital
that, as of the date of the enactment of this clause, is located
in a State operating a demonstration project under section
1814(b), on or before December 31, 1991) for purposes of apply-
ing exceptions and adjustments to payment amounts under
this subsection, as a hospital involved extensively in treatment
for or research on cancer;

and, in accordance with regulations of the Secretary, does not in-
clude a psychiatric or rehabilitation unit of the hospital which is
a distinct part of the hospital (as defined by the Secretary)ø.¿, or
a hospital classified by the Secretary as a long-term care hospital
on or before September 30, 1995, and located in the same building
as, or on the same campus as, another hospital.

* * * * * * *
(2)(A) * * *

* * * * * * *
(C) STANDARDIZING AMOUNTS.—The Secretary shall standard-

ize the amount updated under subparagraph (B) for each hos-
pital by—

(i) excluding an estimate of indirect medical education
costs (taking into account, for discharges occurring after
September 30, 1986, the amendments made by section
9104(a) of the Medicare and Medicaid Budget Reconcili-
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ation Amendments of ø1985¿ 1985, but (for discharges oc-
curring after September 30, 1995) not taking into account
any reductions in such costs resulting from the amend-
ments made by section 15412(a) of the Medicare Preserva-
tion Act of 1995),

* * * * * * *
(iv) for discharges occurring on or after October 1, 1986,

excluding an estimate of the additional payments to cer-
tain hospitals to be made under paragraph (5)(F), except
that the Secretary shall not exclude additional payments
under such paragraph made as a result of the enactment
of section 6003(c) of the Omnibus Budget Reconciliation
Act of 1989 or the enactment of section 4002(b) of the Om-
nibus Budget Reconciliation Act of 1990ø.¿, and the Sec-
retary shall not take into account any reductions in the
amount of such additional payments resulting from the
amendments made by section 15502(a) of the Medicare
Preservation Act of 1995.

* * * * * * *
(5)(A)(i) For discharges occurring during fiscal years ending on or

before September 30, 1997, the Secretary shall provide for an addi-
tional payment for a subsection (d) hospital for any discharge in a
diagnosis-related group, the length of stay of which exceeds the
mean length of stay for discharges within that group by a fixed
number of days, or exceeds such mean length of stay by some fixed
number of standard deviations, whichever is the fewer number of
days.

* * * * * * *
(B) øThe Secretary shall provide¿ For discharges occurring on or

before September 30, 1996, the Secretary shall provide for an addi-
tional payment amount for subsection (d) hospitals with indirect
costs of medical education, in an amount computed in the same
manner as the adjustment for such costs under regulations (in ef-
fect as of January 1, 1983) under subsection (a)(2), except as fol-
lows:

(i) The amount of such additional payment shall be deter-
mined by multiplying (I) the sum of the amount determined
under paragraph (1)(A)(ii)(II) (or, if applicable, the amount de-
termined under paragraph (1)(A)(iii)) and the amount paid to
the hospital under subparagraph (A), by (II) the indirect teach-
ing adjustment factor described in clause (ii).

(ii) For purposes of clause (i)(II), the indirect teaching adjust-
ment factor for discharges occurring on or after October 1,
ø1988,¿ 1999, is equal to ø1.89¿ 1.38 × (((1+r) to the nth
power) ¥1), where ‘‘r’’ is the ratio of the hospital’s full-time
equivalent interns and residents to beds and ‘‘n’’ equals .405.
In the case of discharges occurring on or after October 1, 1995,
and before October 1, 1999, the preceding sentence applies to
the same extent and in the same manner as the sentence applies
to discharges occurring on or after October 1, 1999, except that
the term ‘‘1.38’’ is deemed to be ‘‘1.48’’.

* * * * * * *
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(F)(i) For discharges occurring on or after May 1, 1986, the Sec-
retary shall provide, in accordance with this subparagraph, for an
additional payment amount for each subsection (d) hospital
which—

(I) * * *

* * * * * * *
(ii) øThe amount¿ Subject to clause (ix), the amount of such pay-

ment for each discharge shall be determined by multiplying (I) the
sum of the amount determined under paragraph (1)(A)(ii)(II) (or, if
applicable, the amount determined under paragraph (1)(A)(iii)) and
the amount paid to the hospital under subparagraph (A) for that
discharge, by (II) the disproportionate share adjustment percentage
established under clause (iii) or (iv) for the cost reporting period in
which the discharge occurs.

* * * * * * *
(ix) In the case of discharges occurring on or after October 1,

1995, the additional payment amount otherwise determined under
clause (ii) shall be reduced as follows:

(I) For discharges occurring on or after October 1, 1995, and
on or before September 30, 1996, by 20 percent.

(II) For discharges occurring on or after October 1, 1996, and
on or before September 30, 1997, by 25 percent.

(III) For discharges occurring on or after October 1, 1997, by
30 percent.

* * * * * * *
(10)(A) There is hereby established the Medicare Geographic

Classification Review Board (hereinafter in this paragraph referred
to as the ‘‘Board’’).

* * * * * * *
(D)(i) The Secretary shall publish guidelines to be utilized by the

Board in rendering decisions on applications submitted under this
paragraph, and shall include in such guidelines the following:

(I) * * *

* * * * * * *
(iii) Under the guidelines published by the Secretary under clause

(i), in the case of a hospital which is classified by the Secretary as
a rural referral center under paragraph (5)(C), the Board may not
reject the application of the hospital under this paragraph on the
basis of any comparison between the average hourly wage of the
hospital and the average hourly wage of hospitals in the area in
which it is located.

ø(iii)¿ (iv) The Secretary shall publish the guidelines described in
clause (i) by July 1, 1990.

(e)(1)(A) For cost reporting periods of hospitals beginning in fiscal
year 1984 or fiscal year 1985, the Secretary shall provide for such
proportional adjustment in the applicable percentage increase (oth-
erwise applicable to the periods under subsection (b)(3)(B)) as may
be necessary to assure that—

(i) * * *

* * * * * * *
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ø(2)(A) The Director of the Congressional Office of Technology
Assessment (hereinafter in this subsection referred to as the ‘‘Di-
rector’’ and the ‘‘Office’’, respectively) shall provide for appointment
of a Prospective Payment Assessment Commission (hereinafter in
this subsection referred to as the ‘‘Commission’’), to be composed of
independent experts appointed by the Director (without regard to
the provisions of title 5, United States Code, governing appoint-
ments in the competitive service). The Commission shall review the
applicable percentage increase factor described in subsection
(b)(3)(B) and make recommendations to the Secretary on the appro-
priate percentage change which should be effected for hospital in-
patient discharges under subsections (b) and (d) for fiscal years be-
ginning with fiscal year 1986. In making its recommendations, the
Commission shall take into account changes in the hospital mar-
ket-basket described in subsection (b)(3)(B), hospital productivity,
technological and scientific advances, the quality of health care pro-
vided in hospitals (including the quality and skill level of profes-
sional nursing required to maintain quality care), and long-term
cost-effectiveness in the provision of inpatient hospital services.

ø(B) In order to promote the efficient and effective delivery of
high-quality health care services, the Commission shall, in addition
to carrying out its functions under subparagraph (A), study and
make recommendations for each fiscal year regarding changes in
each existing reimbursement policy under this title under which
payments to an institution are based upon prospectively deter-
mined rates and the development of new institutional reimburse-
ment policies under this title, including recommendations relating
to payments during such fiscal year under the prospective payment
system established under this section for determining payments for
the operating costs of inpatient hospital services, including changes
in the number of diagnosis-related groups used to classify inpatient
hospital discharges under subsection (d), adjustments to such
groups to reflect severity of illness, and changes in the methods by
which hospitals are reimbursed for capital-related costs, together
with general recommendations on the effectiveness and quality of
health care delivery systems in the United States and the effects
on such systems of institutional reimbursements under this title.

ø(C) By not later than June 1 of each year, the Commission shall
submit a report to Congress containing an examination of issues af-
fecting health care delivery in the United States, including issues
relating to—

ø(i) trends in health care costs;
ø(ii) the financial condition of hospitals and the effect of the

level of payments made to hospitals under this title on such
condition;

ø(iii) trends in the use of health care services; and
(iv) new methods used by employers, insurers, and others to

constrain growth in health care costs.¿
(3)ø(A) The Commission, not later than the March 1 before the

beginning of each fiscal year (beginning with fiscal year 1986),
shall report its recommendations to Congress on an appropriate
change factor which should be used for inpatient hospital services
for discharges in that fiscal year, together with its general rec-
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ommendations under paragraph (2)(B) regarding the effectiveness
and quality of health care delivery systems in the United States.

ø(B)¿ The Secretary, not later than April 1, 1987, for fiscal year
1988 and not later than March 1 before the beginning of each fiscal
year (beginning with fiscal year 1989), shall report to the Congress
the Secretary’s initial estimate of the percentage change that the
Secretary will recommend under paragraph (4) with respect to that
fiscal year.

* * * * * * *
ø(6)(A) The Commission shall consist of 17 individuals. Members

of the Commission shall first be appointed no later than April 1,
1984, for a term of three years, except that the Director may pro-
vide initially for such shorter terms as will insure that (on a con-
tinuing basis) the terms of no more than seven members expire in
any one year.

ø(B) The membership of the Commission shall include individ-
uals with national recognition for their expertise in health econom-
ics, health facility management, reimbursement of health facilities
or other providers of services which reflect the scope of the Com-
mission’s responsibilities, and other related fields, who provide a
mix of different professionals, broad geographic representation, and
a balance between urban and rural representatives, including phy-
sicians and registered professional nurses, employers, third party
payors, individuals skilled in the conduct and interpretation of bio-
medical, health services, and health economics research, and indi-
viduals having expertise in the research and development of tech-
nological and scientific advances in health care.

ø(C) Subject to such review as the Office deems necessary to as-
sure the efficient administration of the Commission, the Commis-
sion may—

ø(i) employ and fix the compensation of an Executive Direc-
tor (subject to the approval of the Director of the Office) and
such other personnel (not to exceed 25) as may be necessary
to carry out its duties (without regard to the provisions of title
5, United States Code, governing appointments in the competi-
tive service);

ø(ii) seek such assistance and support as may be required in
the performance of its duties from appropriate Federal depart-
ments and agencies;

ø(iii) enter into contracts or make other arrangements, as
may be necessary for the conduct of the work of the Commis-
sion (without regard to section 3709 of the Revised Statutes
(41 U.S.C. 5));

ø(iv) make advance, progress, and other payments which re-
late to the work of the Commission;

ø(v) provide transportation and subsistence for persons serv-
ing without compensation; and

ø(vi) prescribe such rules and regulations as it deems nec-
essary with respect to the internal organization and operation
of the Commission.

Section 10(a)(1) of the Federal Advisory Committee Act shall not
apply to any portion of a Commission meeting if the Commission,
by majority vote, determines that such portion of such meeting
should be closed.



406

ø(D) While serving on the business of the Commission (including
traveltime), a member of the Commission shall be entitled to com-
pensation at the per diem equivalent of the rate provided for level
IV of the Executive Schedule under section 5315 of title 5, United
States Code; and while so serving away from home and his regular
place of business, a member may be allowed travel expenses, as au-
thorized by the Chairman of the Commission. Physicians serving as
personnel of the Commission may be provided a physician com-
parability allowance by the Commission in the same manner as
Government physicians may be provided such an allowance by an
agency under section 5948 of title 5, United States Code, and for
such purpose subsection (i) of such section shall apply to the Com-
mission in the same manner as it applies to the Tennessee Valley
Authority. For purposes of pay (other than pay of members of the
Commission) and employment benefits, rights, and privileges, all
personnel of the Commission shall be treated as if they were em-
ployees of the United States Senate.

ø(E) In order to identify medically appropriate patterns of health
resources use in accordance with paragraph (2), the Commission
shall collect and assess information on medical and surgical proce-
dures and services, including information on regional variations of
medical practice and lengths of hospitalization and on other pa-
tient-care data, giving special attention to treatment patterns for
conditions which appear to involve excessively costly or inappropri-
ate services not adding to the quality of care provided. In order to
assess the safety, efficacy, and cost-effectiveness of new and exist-
ing medical and surgical procedures, the Commission shall, in co-
ordination to the extent possible with the Secretary, collect and as-
sess factual information, giving special attention to the needs of up-
dating existing diagnosis-related groups, establishing new diag-
nosis-related groups, and making recommendations on relative
weighting factors for such groups to reflect appropriate differences
in resource consumption in delivering safe, efficacious, and cost-ef-
fective care. In collecting and assessing information, the Commis-
sion shall—

ø(i) utilize existing information, both published and
unpublished, where possible, collected and assessed either by
its own staff or under other arrangements made in accordance
with this paragraph;

ø(ii) carry out, or award grants or contracts for, original re-
search and experimentation, including clinical research, where
existing information is inadequate for the development of use-
ful and valid guidelines by the Commission; and

ø(iii) adopt procedures allowing any interested party to sub-
mit information with respect to medical and surgical proce-
dures and services (including new practices, such as the use of
new technologies and treatment modalities), which information
the Commission shall consider in making reports and rec-
ommendations to the Secretary and Congress.

ø(F) The Commission shall have access to such relevant informa-
tion and data as may be available from appropriate Federal agen-
cies and shall assure that its activities, especially the conduct of
original research and medical studies, are coordinated with the ac-
tivities of Federal agencies.
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ø(G)(i) The Office shall have unrestricted access to all delibera-
tions, records, and data of the Commission, immediately upon its
request.

ø(ii) In order to carry out its duties under this paragraph, the Of-
fice is authorized to expend reasonable and neccessary funds as
mutually agreed upon by the Office and the Commission. The Of-
fice shall be reimbursed for such funds by the Commission from the
appropriations made with respect to the Commission.

ø(H) The Commission shall be subject to periodic audit by the
General Accounting Office.

ø(I)(i) There are authorized to be appropriated such sums as may
be necessary to carry out the provisions of this paragraph.

ø(ii) Eighty-five percent of such appropriation shall be payable
from the Federal Hospital Insurance Trust Fund, and 15 percent
of such appropriation shall be payable from the Federal Supple-
mentary Medical Insurance Trust Fund.

ø(J) The Commission shall submit requests for appropriations in
the same manner as the Office submits requests for appropriations,
but amounts appropriated for the Commission shall be separate
from amounts appropriated for the Office.¿

* * * * * * *
(g)(1)(A) Notwithstanding section 1861(v), instead of any

amounts that are otherwise payable under this title with respect
to the reasonable costs of subsection (d) hospitals and subsection
(d) Puerto Rico hospitals for capital-related costs of inpatient hos-
pital services, the Secretary shall, for hospital cost reporting peri-
ods beginning on or after October 1, 1991, provide for payments for
such costs in accordance with a prospective payment system estab-
lished by the Secretary. Aggregate payments made under sub-
section (d) and this subsection during fiscal years 1992 through
ø1995¿ 2002 shall be reduced in a manner that results in a reduc-
tion (as estimated by the Secretary) in the amount of such pay-
ments equal to a 10 percent reduction (or a 15 percent reduction
in the case of payments during fiscal years 1996 through 2002) in
the amount of payments attributable to capital-related costs that
would otherwise have been made during such fiscal year had the
amount of such payments been based on reasonable costs (as de-
fined in section 1861(v)). For discharges occurring after September
30, 1993, the Secretary shall reduce by 7.4 percent the unadjusted
standard Federal capital payment rate (as described in 42 CFR
412.308(c), as in effect on the date of the enactment of the Omni-
bus Budget Reconciliation Act of 1993) and shall (for hospital cost
reporting periods beginning on or after October 1, 1993) redeter-
mine which payment methodology is applied to the hospital under
such system to take into account such reduction. In addition to the
reduction described in the preceding sentence, for discharges occur-
ring after September 30, 1995, the Secretary shall reduce by 7.47
percent the unadjusted standard Federal capital payment rate (as
described in 42 CFR 412.308(c), as in effect on the date of the enact-
ment of the Medicare Preservation Act of 1995) and shall reduce by
8.27 percent the unadjusted hospital-specific rate (as described in 42
CFR 412.328(e)(1), as in effect on such date of enactment).

(B) Such system—
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(i) * * *

* * * * * * *
(iii) ømay provide¿ shall provide (in accordance with sub-

paragraph (D)) for such exceptions (including appropriate ex-
ceptions to reflect capital obligations) as the Secretary deter-
mines to be appropriate, and

(iv) may provide for suitable adjustment to reflect hospital
occupancy rate.

(C)(i) For discharges occurring after September 30, 1995, such
system shall provide for an adjustment in an amount equal to the
amount determined under clause (iv) for capital-related tax costs for
each hospital that is eligible for such adjustment.

(ii) Subject to clause (iii), a hospital is eligible for an adjustment
under this subparagraph, with respect to discharges occurring in a
fiscal year, if the hospital—

(I) is a hospital that may otherwise receive payments under
this subsection,

(II) is not a public hospital, and
(III) incurs capital-related tax costs for the fiscal year.

(iii)(I) In the case of a hospital that first incurs capital-related tax
costs in a fiscal year after fiscal year 1992 because of a change from
nonproprietary to proprietary status or because the hospital com-
menced operation after such fiscal year, the first fiscal year for
which the hospital shall be eligible for such adjustment is the sec-
ond full fiscal year following the fiscal year in which the hospital
first incurs such costs.

(II) In the case of a hospital that first incurs capital-related tax
costs in a fiscal year after fiscal year 1992 because of a change in
State or local tax laws, the first fiscal year for which the hospital
shall be eligible for such adjustment is the fourth full fiscal year fol-
lowing the fiscal year in which the hospital first incurs such costs.

(iv) The per discharge adjustment under this clause shall be equal
to the hospital-specific capital-related tax costs per discharge of a
hospital for fiscal year 1992 (or, in the case of a hospital that first
incurs capital-related tax costs for a fiscal year after fiscal year
1992, for the first full fiscal year for which such costs are incurred),
updated to the fiscal year to which the adjustment applies. Such per
discharge adjustment shall be added to the Federal capital rate,
after such rate has been adjusted as described in 42 CFR 412.312
(as in effect on the date of the enactment of the Medicare Preserva-
tion Act of 1995), and before such rate is multiplied by the applica-
ble Federal rate percentage.

(v) For purposes of this subparagraph, capital-related tax costs in-
clude—

(I) the costs of taxes on land and depreciable assets owned by
a hospital (or related organization) and used for patient care,

(II) payments in lieu of such taxes (made by hospitals that
are exempt from taxation), and

(III) the costs of taxes paid by a hospital (or related organiza-
tion) as lessee of land, buildings, or fixed equipment from a les-
sor that is unrelated to the hospital (or related organization)
under the terms of a lease that requires the lessee to pay all ex-
penses (including mortgage, interest, and amortization) and
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leaves the lessor with an amount free of all claims (sometimes
referred to as a ‘‘net net net’’ or ‘‘triple net’’ lease).

In determining the adjustment required under clause (i), the Sec-
retary shall not take into account any capital-related tax costs of a
hospital to the extent that such costs are based on tax rates and as-
sessments that exceed those for similar commercial properties.

(vi) The system shall provide that the Federal capital rate for any
fiscal year after September 30, 1995, shall be reduced by a percent-
age sufficient to ensure that the adjustments required to be paid
under clause (i) for a fiscal year neither increase nor decrease the
total amount that would have been paid under this system but for
the payment of such adjustments for such fiscal year.

(D) The exceptions under the system provided by the Secretary
under subparagraph (B)(iii) shall include the provision of exception
payments under the special exceptions process provided under 42
CFR 412.348(g) (as in effect on September 1, 1995), except that the
Secretary shall revise such process as follows:

(i) A hospital with at least 100 beds which is located in an
urban area shall be eligible under such process without regard
to its disproportionate patient percentage under subsection
(d)(5)(F) or whether it qualifies for additional payment amounts
under such subsection.

(ii) The minimum payment level for qualifying hospitals shall
be 85 percent.

(iii) A hospital shall be considered to meet the requirement
that it completes the project involved no later than the end of
the hospital’s last cost reporting period beginning after October
1, 2001, if—

(I) the hospital has obtained a certificate of need for the
project approved by the State or a local planning authority,
and

(II) by September 1, 1995, the hospital has expended on
the project at least $750,000 or 10 percent of the estimated
cost of the project.

(iv) The amount of the exception payment made shall not be
reduced by any offsetting amounts.

ø(C)¿ (E) In this paragraph, the term ‘‘capital-related costs’’ has
the meaning given such term by the Secretary under subsection
(a)(4) as of September 30, 1987, and does not include a return on
equity capital.

* * * * * * *
(4)(A) Except as provided in subparagraph (B), in determining the

amount of the payments that may be made under this title with re-
spect to all the capital-related costs of inpatient hospital services
furnished during fiscal years 1996 through 2002 of a hospital which
is not a subsection (d) hospital or a subsection (d) Puerto Rico hos-
pital, the Secretary shall reduce the amounts of such payments oth-
erwise determined under this title by 15 percent.

(B) Subparagraph (A) shall not apply to payments with respect to
the capital-related costs of any hospital that is a sole community
hospital (as defined in subsection (d)(5)(D)(iii) or a rural primary
care hospital (as defined in section 1861(mm)(1)).

(h) PAYMENTS FOR DIRECT GRADUATE MEDICAL EDUCATION
COSTS.—
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(1) SUBSTITUTION OF SPECIAL PAYMENT RULES.—Notwith-
standing section 1861(v), instead of any amounts that are oth-
erwise payable under this title with respect to the reasonable
costs of hospitals for direct graduate medical education costs,
øthe Secretary shall provide¿ the Secretary shall, subject to
paragraph (6), provide for payments for such costs in accord-
ance with paragraph (3) of this subsection. In providing for
such payments, the Secretary shall provide for an allocation of
such payments between part A and part B (and the trust funds
established under the respective parts) as reasonably reflects
the proportion of direct graduate medical education costs of
hospitals associated with the provision of services under each
respective part.

* * * * * * *
(4) DETERMINATION OF FULL-TIME-EQUIVALENT RESIDENTS.—

(A) * * *

* * * * * * *
ø(C) WEIGHTING FACTORS FOR CERTAIN RESIDENTS.—Sub-

ject to subparagraph (D), such rules shall provide, in cal-
culating the number of full-time-equivalent residents in an
approved residency program—

ø(i) before July 1, 1986, for each resident the
weighting factor is 1.00,

ø(ii) on or after July 1, 1986, for a resident who is
in the resident’s initial residency period (as defined in
paragraph (5)(F)), the weighting factor is 1.00,

ø(iii) on or after July 1, 1986, and before July 1,
1987, for a resident who is not in the resident’s initial
residency period (as defined in paragraph (5)(F)), the
weighting factor is .75, and

ø(iv) on or after July 1, 1987, for a resident who is
not in the resident’s initial residency period (as de-
fined in paragraph (5)(F)), the weighting factor is .50.¿

(C) WEIGHTING FACTORS FOR RESIDENTS.—Effective for
cost reporting periods beginning on or after October 1,
1997, such rules shall provide that, in the calculation of the
number of full-time-equivalent residents in an approved
residency program, the weighting factor for a resident who
is in the initial residency period (as defined in paragraph
(5)(F)) is 1.0 and the weighting factor for a resident who
has completed such period is 0.0. (In the case of cost report-
ing periods beginning before October 1, 1997, the weighting
factors that apply in such calculation are the weighting fac-
tors that were applicable under this subparagraph on the
day before the date of the enactment of the Medicare Preser-
vation Act of 1995.)

* * * * * * *
(F) LIMITATION ON NUMBER OF RESIDENTS FOR CERTAIN

FISCAL YEARS.—Such rules shall provide that for purposes
of a cost reporting period beginning on or after October 1,
1995, and on or before September 30, 2002, the number of
full-time-equivalent residents determined under this para-
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graph with respect to an approved medical residency train-
ing program may not exceed the number of full-time-equiv-
alent residents with respect to the program as of August 1,
1995 (except that this subparagraph does not apply to any
nonphysician teaching program that is approved for pur-
poses of section 1861(b)(6) and that, under paragraph
(5)(A), is an approved medical residency training program).

(G) SPECIAL RULES FOR ALIEN RESIDENTS.—In the case of
individuals who are not citizens or nationals of the United
States and who are not citizens of Canada, in the calcula-
tion of the number of full-time-equivalent residents in an
approved medical residency program, the following rules
shall apply with respect to such individuals who are resi-
dents in the program:

(i) For a cost reporting period beginning during fis-
cal year 1996, for each such individual the Secretary
shall apply a weighting factor of .75.

(ii) For a cost reporting period beginning during fis-
cal year 1997, for each such individual the Secretary
shall apply a weighting factor of .50.

(iii) For a cost reporting period beginning during fis-
cal year 1998, for each such individual the Secretary
shall apply a weighting factor of .25.

(iv) For a cost reporting period beginning during fis-
cal year 1999 or any subsequent fiscal year, such indi-
viduals shall be excluded from the calculation of the
number of full-time-equivalent residents in an ap-
proved medical residency program under this para-
graph.

* * * * * * *
(6) LIMITATION.—

(A) IN GENERAL.—The authority to make payments under
this subsection applies only with respect to cost reporting
periods ending on or before September 30, 1996, except as
provided in subparagraph (B).

(B) RULE REGARDING PORTION OF LAST COST REPORTING
PERIOD.—In the case of a cost reporting period that extends
beyond September 30, 1996, payments under this sub-
section shall be made with respect to such portion of the pe-
riod as has lapsed as of such date.

(C) RULE OF CONSTRUCTION.—This paragraph may not
be construed as authorizing any payment under section
1861(v) with respect to graduate medical education.

* * * * * * *
(j) TRANSFERS TO TEACHING HOSPITAL AND GRADUATE MEDICAL

EDUCATION TRUST FUND.—
(1) INDIRECT COSTS OF MEDICAL EDUCATION.—

(A) IN GENERAL.—From the Federal Hospital Insurance
Trust Fund, the Secretary shall, for fiscal year 1997 and
each subsequent fiscal year, transfer to the Indirect-Costs
Medical Education Account (under section 2201) an
amount determined by the Secretary in accordance with
subparagraph (B).
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(B) DETERMINATION OF AMOUNTS.—The Secretary shall
make an estimate for the fiscal year involved of the nation-
wide total of the amounts that would have been paid under
subsection (d)(5)(B) to hospitals during the fiscal year if
such payments had not been terminated for discharges oc-
curring after September 30, 1996. For purposes of subpara-
graph (A), the amount determined under this subparagraph
for the fiscal year is the estimate made by the Secretary
under the preceding sentence.

(2) DIRECT COSTS OF MEDICAL EDUCATION.—
(A) IN GENERAL.—From the Federal Hospital Insurance

Trust Fund and the Federal Supplementary Medical Insur-
ance Trust Fund, the Secretary shall, for fiscal year 1997
and each subsequent fiscal year, transfer to the Medicare
Direct-Costs Medical Education Account (under section
2201) the sum of—

(i) an amount determined by the Secretary in accord-
ance with subparagraph (B); and

(ii) as applicable, an amount determined by the Sec-
retary in accordance with subparagraph (C)(ii).

(B) DETERMINATION OF AMOUNTS.—For each hospital
(other than a hospital that is a member of a qualifying con-
sortium referred to in subparagraph (C)), the Secretary
shall make an estimate for the fiscal year involved of the
amount that would have been paid under subsection (h) to
the hospital during the fiscal year if such payments had
not been terminated for cost reporting periods ending on or
before September 30, 1996. For purposes of subparagraph
(A)(i), the amount determined under this subparagraph for
the fiscal year is the sum of all estimates made by the Sec-
retary under the preceding sentence.

(C) ESTIMATES REGARDING QUALIFYING CONSORTIA.—If
the Secretary elects to authorize one or more qualifying con-
sortia for purposes of section 2233(a), the Secretary shall
carry out the following:

(i) The Secretary shall establish a methodology for
making payments to qualifying consortia with respect
to the reasonable direct costs of such consortia in carry-
ing out programs of graduate medical education. The
methodology shall be the methodology established in
subsection (h), modified to the extent necessary to take
into account the participation in such programs of enti-
ties other than hospitals.

(ii) For each qualifying consortium, the Secretary
shall make an estimate for the fiscal year involved of
the amount that would have been paid to the consor-
tium during the fiscal year if, using the methodology
under clause (i), payments had been made to the con-
sortium for the fiscal year as reimbursements with re-
spect to cost reporting periods. For purposes of sub-
paragraph (A)(ii), the amount determined under this
clause for the fiscal year is the sum of all estimates
made by the Secretary under the preceding sentence.
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(D) ALLOCATION BETWEEN FUNDS.—In providing for a
transfer under subparagraph (A) for a fiscal year, the Sec-
retary shall provide for an allocation of the amounts in-
volved between part A and part B (and the trust funds es-
tablished under the respective parts) as reasonably reflects
the proportion of direct graduate medical education costs of
hospitals associated with the provision of services under
each respective part.

(3) APPLICABILITY OF CERTAIN AMENDMENTS.—Amendments
made to subsection (d)(5)(B) and subsection (h) that are effective
on or after October 1, 1996, apply only for purposes of estimates
under paragraphs (1) and (2) and for purposes of determining
the amount of payments under 2211. Such amendments do not
require any adjustment to amounts paid under subsection
(d)(5)(B) or (h) with respect to fiscal year 1996 or any prior fis-
cal year.

(4) RELATIONSHIP TO CERTAIN DEMONSTRATION PROJECTS.—
In the case of a State for which a demonstration project under
section 1814(b)(3) is in effect, the Secretary, in making deter-
minations of the rates of increase under such section, shall in-
clude all amounts transferred under this subsection. Such
amounts shall be so included to the same extent and in the
same manner as amounts determined under subsections
(d)(5)(B) and (h) were included in such determination under the
provisions of this title in effect on September 30, 1996.

* * * * * * *

PAYMENT TO SKILLED NURSING FACILITIES FOR ROUTINE SERVICE AND
CERTAIN ANCILLARY COSTS

SEC. 1888. (a) The Secretary, in determining the amount of the
payments which may be made under this title with respect to rou-
tine service costs of extended care services (for any cost reporting
period for which payment is made under this title to the skilled
nursing facility for such services) shall not recognize as reasonable
(in the efficient delivery of health services) per diem costs of such
services to the extent that such per diem costs exceed the following
per diem limits, except as otherwise provided in this section:

(1) * * *

* * * * * * *
In applying this subsection the Secretary shall make appropriate
adjustments to the labor related portion of the costs based upon an
appropriate wage index, and shall, for cost reporting periods begin-
ning on or after October 1, 1992, on or after October 1, 1995, and
every 2 years thereafter, provide for an update to the per diem cost
limits described in this subsection (except that such updates may
not take into account any changes in the routine service costs of
skilled nursing facilities occurring during cost reporting periods
which began during fiscal year 1994 or fiscal year 1995).

* * * * * * *
ø(c) The Secretary¿ (c)(1) Subject to paragraph (2), the Secretary

may make adjustments in the limits set forth in subsection (a) with
respect to any skilled nursing facility to the extent the Secretary
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deems appropriate, based upon case mix or circumstances beyond
the control of the facility. The Secretary shall publish the data and
criteria to be used for purposes of this subsection on an annual
basisø.¿, and may only make adjustments under this subsection
with respect to a facility which applies for an adjustment during an
annual application period established by the Secretary.

(2) The Secretary may not make any adjustments under this sub-
section in the limits set forth in subsection (a) for a cost reporting
period beginning during a fiscal year to the extent that the total
amount of the additional payments made under this title as a result
of such adjustments is greater than an amount equal to—

(A) for cost reporting periods beginning during fiscal year
1997, the total amount of the additional payments made under
this title as a result of adjustments under this subsection for
cost reporting periods beginning during fiscal year 1996 in-
creased by the SNF market basket percentage increase (as de-
fined in section 1888A(e)(3)) for fiscal year 1997; and

(B) for cost reporting periods beginning during a subsequent
fiscal year, the amount determined under this paragraph for
the previous fiscal year increased by the SNF market basket
percentage increase for such subsequent fiscal year.

* * * * * * *
(e) For purposes of this section, the ‘‘routine service costs’’ of a

skilled nursing facility are all costs which are attributable to nurs-
ing services, room and board, administrative costs, other overhead
costs, and all other ancillary services (including supplies and equip-
ment), excluding costs attributable to covered non-routine services
subject to payment limits under section 1888A.

INCENTIVES FOR COST-EFFECTIVE MANAGEMENT OF COVERED NON-
ROUTINE SERVICES OF SKILLED NURSING FACILITIES

SEC. 1888A. (a) DEFINITIONS.—For purposes of this section:
(1) COVERED NON-ROUTINE SERVICES.—The term ‘‘covered

non-routine services’’ means post-hospital extended care services
consisting of any of the following:

(A) Physical or occupational therapy or speech-language
pathology services, or respiratory therapy, including sup-
plies and support services incident to such services and
therapy.

(B) Prescription drugs.
(C) Complex medical equipment.
(D) Intravenous therapy and solutions (including enteral

and parenteral nutrients, supplies, and equipment).
(E) Radiation therapy.
(F) Diagnostic services, including laboratory, radiology

(including computerized tomography services and imaging
services), and pulmonary services.

(2) SNF MARKET BASKET PERCENTAGE INCREASE.—The term
‘‘SNF market basket percentage increase’’ for a fiscal year
means a percentage equal to the percentage increase in routine
service cost limits for the year under section 1888(a).

(3) STAY.—The term ‘‘stay’’ means, with respect to an individ-
ual who is a resident of a skilled nursing facility, a period of
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continuous days during which the facility provides extended
care services for which payment may be made under this title
with respect to the individual during the individual’s spell of
illness.

(b) NEW PAYMENT METHOD FOR COVERED NON-ROUTINE SERV-
ICES.—

(1) IN GENERAL.—Subject to subsection (c), a skilled nursing
facility shall receive interim payments under this title for cov-
ered non-routine services furnished to an individual during a
cost reporting period beginning during a fiscal year (after fiscal
year 1996) in an amount equal to the reasonable cost of provid-
ing such services in accordance with section 1861(v). The Sec-
retary may adjust such payments if the Secretary determines
(on the basis of such estimated information as the Secretary
considers appropriate) that payments to the facility under this
paragraph for a cost reporting period would substantially ex-
ceed the cost reporting period limit determined under subsection
(c)(1)(B).

(2) RESPONSIBILITY OF SKILLED NURSING FACILITY TO MANAGE
BILLINGS.—

(A) CLARIFICATION RELATING TO PART A BILLING.—In the
case of a covered non-routine service furnished to an indi-
vidual who (at the time the service is furnished) is a resi-
dent of a skilled nursing facility who is entitled to coverage
under section 1812(a)(2) for such service, the skilled nurs-
ing facility shall submit a claim for payment under this
title for such service under part A (without regard to
whether or not the item or service was furnished by the fa-
cility, by others under arrangement with them made by the
facility, under any other contracting or consulting arrange-
ment, or otherwise).

(B) PART B BILLING.—In the case of a covered non-routine
service (other than a portable X-ray or portable electro-
cardiogram treated as a physician’s service for purposes of
section 1848(j)(3)) furnished to an individual who (at the
time the service is furnished) is a resident of a skilled nurs-
ing facility who is not entitled to coverage under section
1812(a)(2) for such service but is entitled to coverage under
part B for such service, the skilled nursing facility shall
submit a claim for payment under this title for such service
under part B (without regard to whether or not the item or
service was furnished by the facility, by others under ar-
rangement with them made by the facility, under any other
contracting or consulting arrangement, or otherwise).

(C) MAINTAINING RECORDS ON SERVICES FURNISHED TO
RESIDENTS.—Each skilled nursing facility receiving pay-
ments for extended care services under this title shall docu-
ment on the facility’s cost report all covered non-routine
services furnished to all residents of the facility to whom
the facility provided extended care services for which pay-
ment was made under part A during a fiscal year (begin-
ning with fiscal year 1996) (without regard to whether or
not the services were furnished by the facility, by others
under arrangement with them made by the facility, under
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any other contracting or consulting arrangement, or other-
wise).

(c) RECONCILIATION OF AMOUNTS.—
(1) LIMIT BASED ON PER STAY LIMIT AND NUMBER OF STAYS.—

(A) IN GENERAL.—If a skilled nursing facility has re-
ceived aggregate payments under subsection (b) for covered
non-routine services during a cost reporting period begin-
ning during a fiscal year in excess of an amount equal to
the cost reporting period limit determined under subpara-
graph (B), the Secretary shall reduce the payments made to
the facility with respect to such services for cost reporting
periods beginning during the following fiscal year in an
amount equal to such excess. The Secretary shall reduce
payments under this subparagraph at such times and in
such manner during a fiscal year as the Secretary finds
necessary to meet the requirement of this subparagraph.

(B) COST REPORTING PERIOD LIMIT.—The cost reporting
period limit determined under this subparagraph is an
amount equal to the product of—

(i) the per stay limit applicable to the facility under
subsection (d) for the period; and

(ii) the number of stays beginning during the period
for which payment was made to the facility for such
services.

(C) PROSPECTIVE REDUCTION IN PAYMENTS.—In addition
to the process for reducing payments described in subpara-
graph (A), the Secretary may reduce payments made to a
facility under this section during a cost reporting period if
the Secretary determines (on the basis of such estimated in-
formation as the Secretary considers appropriate) that pay-
ments to the facility under this section for the period will
substantially exceed the cost reporting period limit for the
period determined under this paragraph.

(2) INCENTIVE PAYMENTS.—
(A) IN GENERAL.—If a skilled nursing facility has re-

ceived aggregate payments under subsection (b) for covered
non-routine services during a cost reporting period begin-
ning during a fiscal year in an amount that is less than
the amount determined under paragraph (1)(B), the Sec-
retary shall pay the skilled nursing facility in the following
fiscal year an incentive payment equal to 50 percent of the
difference between such amounts, except that the incentive
payment may not exceed 5 percent of the aggregate pay-
ments made to the facility under subsection (b) for the pre-
vious fiscal year (without regard to subparagraph (B)).

(B) INSTALLMENT INCENTIVE PAYMENTS.—The Secretary
may make installment payments during a fiscal year to a
skilled nursing facility based on the estimated incentive
payment that the facility would be eligible to receive with
respect to such fiscal year.

(d) DETERMINATION OF FACILITY PER STAY LIMIT.—
(1) LIMIT FOR FISCAL YEAR 1997.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the Secretary shall establish separate per stay limits
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for hospital-based and freestanding skilled nursing facili-
ties for the 12-month cost reporting period beginning dur-
ing fiscal year 1997 that are equal to the sum of—

(i) 50 percent of the facility-specific stay amount for
the facility (as determined under subsection (e)) for the
last 12-month cost reporting period ending on or before
September 30, 1994, increased (in a compounded man-
ner) by the SNF market basket percentage increase for
fiscal years 1995 through 1997; and

(ii) 50 percent of the average of all facility-specific
stay amounts for all hospital-based facilities or all free-
standing facilities (whichever is applicable) during the
cost reporting period described in clause (i), increased
(in a compounded manner) by the SNF market basket
percentage increase for fiscal years 1995 through 1997.

(B) FACILITIES NOT HAVING 1994 COST REPORTING PE-
RIOD.—In the case of a skilled nursing facility for which
payments were not made under this title for covered non-
routine services for the last 12-month cost reporting period
ending on or before September 30, 1994, the per stay limit
for the 12-month cost reporting period beginning during fis-
cal year 1997 shall be twice the amount determined under
subparagraph (A)(ii).

(2) LIMIT FOR SUBSEQUENT FISCAL YEARS.—The per stay limit
for a skilled nursing facility for a 12-month cost reporting pe-
riod beginning during a fiscal year after fiscal year 1997 is
equal to the per stay limit established under this subsection for
the 12-month cost reporting period beginning during the pre-
vious fiscal year, increased by the SNF market basket percent-
age increase for such subsequent fiscal year minus 2 percentage
points.

(3) REBASING OF AMOUNTS.—
(A) IN GENERAL.—The Secretary shall provide for an up-

date to the facility-specific amounts used to determine the
per stay limits under this subsection for cost reporting peri-
ods beginning on or after October 1, 1999, and every 2
years thereafter.

(B) TREATMENT OF FACILITIES NOT HAVING REBASED COST
REPORTING PERIODS.—Paragraph (1)(B) shall apply with
respect to a skilled nursing facility for which payments
were not made under this title for covered non-routine serv-
ices for the 12-month cost reporting period used by the Sec-
retary to update facility-specific amounts under subpara-
graph (A) in the same manner as such paragraph applies
with respect to a facility for which payments were not made
under this title for covered non-routine services for the last
12-month cost reporting period ending on or before Septem-
ber 30, 1994.

(e) DETERMINATION OF FACILITY-SPECIFIC STAY AMOUNTS.—The
‘‘facility-specific stay amount’’ for a skilled nursing facility for a cost
reporting period is the sum of—

(1) the average amount of payments made to the facility
under part A during the period which are attributable to cov-
ered non-routine services furnished during a stay; and
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(2) the Secretary’s best estimate of the average amount of pay-
ments made under part B during the period for covered non-
routine services furnished to all residents of the facility to
whom the facility provided extended care services for which
payment was made under part A during the period (without re-
gard to whether or not the services were furnished by the facil-
ity, by others under arrangement with them made by the facil-
ity, under any other contracting or consulting arrangement, or
otherwise), as estimated by the Secretary.

(f) INTENSIVE NURSING OR THERAPY NEEDS.—
(1) IN GENERAL.—In applying subsection (b) to covered non-

routine services furnished during a stay beginning during a
cost reporting period beginning during a fiscal year to a resi-
dent of a skilled nursing facility who requires intensive nursing
or therapy services, the per stay limit determined for the fiscal
year under the methodology for such resident shall be the per
stay limit developed under paragraph (2) instead of the per stay
limit determined under subsection (d)(1)(A).

(2) PER STAY LIMIT FOR INTENSIVE NEED RESIDENTS.—Not
later than June 30, 1996, the Secretary, after consultation with
the Medicare Payment Review Commission and skilled nursing
facility experts, shall develop and publish a methodology for de-
termining on an annual basis a per stay limit for residents of
a skilled nursing facility who require intensive nursing or ther-
apy services.

(3) BUDGET NEUTRALITY.—The Secretary shall adjust pay-
ments under subsection (b) in a manner that ensures that total
payments for covered non-routine services under this section are
not greater or less than total payments for such services would
have been but for the application of paragraph (1).

(g) SPECIAL TREATMENT FOR MEDICARE LOW VOLUME SKILLED
NURSING FACILITIES.—This section shall not apply with respect to
a skilled nursing facility for which payment is made for routine
service costs during a cost reporting period on the basis of prospec-
tive payments under section 1888(d).

(h) EXCEPTIONS AND ADJUSTMENTS TO LIMITS.—
(1) IN GENERAL.—The Secretary may make exceptions and ad-

justments to the cost reporting limits applicable to a skilled
nursing facility under subsection (c)(1)(B) for a cost reporting
period, except that the total amount of any additional payments
made under this section for covered non-routine services during
the cost reporting period as a result of such exceptions and ad-
justments may not exceed 5 percent of the aggregate payments
made to all skilled nursing facilities for covered non-routine
services during the cost reporting period (determined without
regard to this paragraph).

(2) BUDGET NEUTRALITY.—The Secretary shall adjust pay-
ments under subsection (b) in a manner that ensures that total
payments for covered non-routine services under this section are
not greater or less than total payments for such services would
have been but for the application of paragraph (1).

(i) SPECIAL RULE FOR X-RAY SERVICES.—Before furnishing a cov-
ered non-routine service consisting of an X-ray service for which
payment may be made under part A or part B to a resident, a
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skilled nursing facility shall consider whether furnishing the service
through a provider of portable X-ray service services would be ap-
propriate, taking into account the cost effectiveness of the service
and the convenience to the resident.

* * * * * * *

APPROPRIATIONS FOR COMBATING FRAUD AND ABUSE

SEC. 1893. (a) DIRECT SPENDING FOR PAYMENT SAFEGUARD AC-
TIVITIES.—

(1) IN GENERAL.—There are appropriated from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund for each fiscal year such
amounts as are necessary to carry out the payment safeguard
activities described in paragraph (2), subject to paragraph (3).

(2) ACTIVITIES DESCRIBED.—The payment safeguard activities
described in this paragraph are as follows:

(A) Review of activities of providers of services or other
individuals and entities furnishing items and services for
which payment may be made under this title (including
skilled nursing facilities and home health agencies), includ-
ing medical and utilization review and fraud review.

(B) Audit of cost reports.
(C) Determinations as to whether payment should not be,

or should not have been, made under this title by reason
of section 1862(b), and recovery of payments that should
not have been made.

(D) Education of providers of services, beneficiaries, and
other persons with respect to payment integrity and benefit
quality assurance issues.

(3) AMOUNTS SPECIFIED.—The amount appropriated under
paragraph (1) for a fiscal year is as follows:

(A) For fiscal year 1996, such amount shall be not less
than $430,000,000 and not more than $440,000,000.

(B) For fiscal year 1997, such amount shall be not less
than $490,000,000 and not more than $500,000,000.

(C) For fiscal year 1998, such amount shall be not less
than $550,000,000 and not more than $560,000,000.

(D) For fiscal year 1999, such amount shall be not less
than $620,000,000 and not more than $630,000,000.

(E) For fiscal year 2000, such amount shall be not less
than $670,000,000 and not more than $680,000,000.

(F) For fiscal year 2001, such amount shall be not less
than $690,000,000 and not more than $700,000,000.

(G) For fiscal year 2002, such amount shall be not less
than $710,000,000 and not more than $720,000,000.

(b) DIRECT SPENDING FOR MEDICARE-RELATED ACTIVITIES OF IN-
SPECTOR GENERAL.—

(1) IN GENERAL.—There are appropriated from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund to the Inspector General of the
Department of Health and Human Services for each fiscal year
such amounts as are necessary to enable the Inspector General
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to carry out activities relating to the medicare program (as de-
scribed in paragraph (2)), subject to paragraph (3).

(2) ACTIVITIES DESCRIBED.—The activities described in this
paragraph are as follows:

(A) Prosecuting medicare-related matters through crimi-
nal, civil, and administrative proceedings.

(B) Conducting investigations relating to the medicare
program.

(C) Performing financial and performance audits of pro-
grams and operations relating to the medicare program.

(D) Performing inspections and other evaluations relating
to the medicare program.

(E) Conducting provider and conumer education activi-
ties regarding the requirements of this title.

(3) AMOUNTS SPECIFIED.—The amount appropriated under
paragraph (1) for a fiscal year is as follows:

(A) For fiscal year 1996, such amount shall be
$130,000,000.

(B) For fiscal year 1997, such amount shall be
$181,000,000.

(C) For fiscal year 1998, such amount shall be
$204,000,000.

(D) For each subsequent fiscal year, the amount appro-
priated for the previous fiscal year, increased by the per-
centage increase in aggregate expenditures under this title
for the fiscal year involved over the previous fiscal year.

(c) ALLOCATION OF PAYMENTS AMONG TRUST FUNDS.—The appro-
priations made under subsection (a) and subsection (b) shall be in
an allocation as reasonably reflects the proportion of such expendi-
tures associated with part A and part B.

PAYMENT FOR HOME HEALTH SERVICES

SEC. 1894. (a) IN GENERAL.—
(1) PER VISIT PAYMENTS.—Subject to subsection (c), the Sec-

retary shall make per visit payments beginning with fiscal year
1997 to a home health agency in accordance with this section
for each type of home health service described in paragraph (2)
furnished to an individual who at the time the service is fur-
nished is under a plan of care by the home health agency under
this title (without regard to whether or not the item or service
was furnished by the agency or by others under arrangement
with them made by the agency, or otherwise).

(2) TYPES OF SERVICES.—The types of home health services
described in this paragraph are the following:

(A) Part-time or intermittent nursing care provided by or
under the supervision of a registered professional nurse.

(B) Physical therapy.
(C) Occupational therapy.
(D) Speech-language pathology services.
(E) Medical social services under the direction of a physi-

cian.
(F) To the extent permitted in regulations, part-time or

intermittent services of a home health aide who has suc-
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cessfully completed a training program approved by the
Secretary.

(b) ESTABLISHMENT OF PER VISIT RATE FOR EACH TYPE OF SERV-
ICES.—

(1) IN GENERAL.—The Secretary shall, subject to paragraph
(3), establish a per visit payment rate for a home health agency
in an area for each type of home health service described in
subsection (a)(2). Such rate shall be equal to the national per
visit payment rate determined under paragraph (2) for each
such type, except that the labor-related portion of such rate
shall be adjusted by the area wage index applicable under sec-
tion 1886(d)(3)(E) for the area in which the agency is located
(as determined without regard to any reclassification of the
area under section 1886(d)(8)(B) or a decision of the Medicare
Geographic Classification Review Board or the Secretary under
section 1886(d)(10) for cost reporting periods beginning after
October 1, 1995).

(2) NATIONAL PER VISIT PAYMENT RATE.—The national per
visit payment rate for each type of service described in sub-
section (a)(2)—

(A) for fiscal year 1997, is an amount equal to the na-
tional average amount paid per visit under this title to
home health agencies for such type of service during the
most recent 12-month cost reporting period ending on or be-
fore June 30, 1994, increased (in a compounded manner)
by the home health market basket percentage increase for
fiscal years 1995, 1996, and 1997; and

(B) for each subsequent fiscal year, is an amount equal
to the national per visit payment rate in effect for the pre-
ceding fiscal year, increased by the home health market
basket percentage increase for such subsequent fiscal year
minus 2 percentage points.

(3) REBASING OF RATES.—The Secretary shall provide for an
update to the national per visit payment rates under this sub-
section for cost reporting periods beginning not later than the
first day of the fifth fiscal year which begins after fiscal year
1997, and not later than every 5 years thereafter, to reflect the
most recent available data.

(4) HOME HEALTH MARKET BASKET PERCENTAGE INCREASE.—
For purposes of this subsection, the term ‘‘home health market
basket percentage increase’’ means, with respect to a fiscal year,
a percentage (estimated by the Secretary before the beginning of
the fiscal year) determined and applied with respect to the types
of home health services described in subsection (a)(2) in the
same manner as the market basket percentage increase under
section 1886(b)(3)(B)(iii) is determined and applied to inpatient
hospital services for the fiscal year.

(c) PER EPISODE LIMIT.—
(1) AGGREGATE LIMIT.—

(A) IN GENERAL.—Except as provided in paragraph (2), a
home health agency may not receive aggregate per visit
payments under subsection (a) for a fiscal year in excess of
an amount equal to the sum of the following products de-
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termined for each case-mix category for which the agency
receives payments:

(i) The number of episodes of each case-mix category
during the fiscal year; multiplied by

(ii) the per episode limit determined for such case-
mix category for such fiscal year.

(B) ESTABLISHMENT OF PER EPISODE LIMITS.—
(i) IN GENERAL.—The per episode limit for a fiscal

year for any case-mix category for the area in which a
home health agency is located is equal to—

(I) the mean number of visits for each type of
home health service described in subsection (a)(2)
furnished during an episode of such case-mix cat-
egory in such area during fiscal year 1994, ad-
justed by the case-mix adjustment factor deter-
mined in clause (ii) for the fiscal year involved;
multiplied by

(II) the per visit payment rate established under
subsection (b) for such type of home health service
for the fiscal year for which the determination is
being made.

(ii) CASE MIX ADJUSTMENT FACTOR.—For purposes of
clause (i), the case-mix adjustment factor for a year is
the factor determined by the Secretary to assure that
aggregate payments for home health services under this
section during the year will not exceed the payment for
such services during the previous year as a result of
changes in the number and type of home health visits
within case-mix categories over the previous year.

(iii) REBASING OF PER EPISODE AMOUNTS.—Begin-
ning with fiscal year 1999 and every 2 years thereafter,
the Secretary shall revise the mean number of home
health visits determined under clause (i)(I) for each
type of home health service visit described in subsection
(a)(2) furnished during an episode in a case-mix cat-
egory to reflect the most recently available data on the
number of visits.

(iv) DETERMINATION OF APPLICABLE AREA.—For pur-
poses of determining per episode limits under this sub-
paragraph, the area in which a home health agency is
considered to be located shall be such area as the Sec-
retary finds appropriate for purposes of this subpara-
graph.

(C) CASE-MIX CATEGORY.—For purposes of this para-
graph, the term ‘‘case-mix category’’ means each of the 18
case-mix categories established under the Phase II Home
Health Agency Prospective Payment Demonstration Project
conducted by the Health Care Financing Administration.
The Secretary may develop an alternate methodology for
determining case-mix categories.

(D) EPISODE.—
(i) IN GENERAL.—For purposes of this paragraph, the

term ‘‘episode’’ means the continuous 120-day period
that—
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(I) begins on the date of an individual’s first
visit for a type of home health service described in
subsection (a)(2) for a case-mix category, and

(II) is immediately preceded by a 60-day period
in which the individual did not receive visits for a
type of home health service described in subsection
(a)(2).

(ii) TREATMENT OF EPISODES SPANNING COST RE-
PORTING PERIODS.—The Secretary shall provide for
such rules as the Secretary considers appropriate re-
garding the treatment of episodes under this para-
graph which begin during a cost reporting period and
end in a subsequent cost reporting period.

(E) EXEMPTIONS AND EXCEPTIONS.—The Secretary may
provide for exemptions and exceptions to the limits estab-
lished under this paragraph for a fiscal year as the Sec-
retary deems appropriate, to the extent such exemptions
and exceptions do not result in greater payments under this
section than the exemptions and exceptions provided under
section 1861(v)(1)(L)(ii) in fiscal year 1994, increased by the
home health market basket percentage increase for the fis-
cal year involved (as defined in subsection (b)(4)).

(2) RECONCILIATION OF AMOUNTS.—
(A) OVERPAYMENTS TO HOME HEALTH AGENCIES.—Subject

to subparagraph (B), if a home health agency has received
aggregate per visit payments under subsection (a) for a fis-
cal year in excess of the amount determined under para-
graph (1) with respect to such home health agency for such
fiscal year, the Secretary shall reduce payments under this
section to the home health agency in the following fiscal
year in such manner as the Secretary considers appropriate
(including on an installment basis) to recapture the amount
of such excess.

(B) EXCEPTION FOR HOME HEALTH SERVICES FURNISHED
OVER A PERIOD GREATER THAN 165 DAYS.—

(i) IN GENERAL.—For purposes of subparagraph (A),
the amount of aggregate per visit payments determined
under subsection (a) shall not include payments for
home health visits furnished to an individual on or
after a continuous period of more than 165 days after
an individual begins an episode described in sub-
section (c)(1)(D) (if such period is not interrupted by
the beginning of a new episode).

(ii) REQUIREMENT OF CERTIFICATION.—Clause (i)
shall not apply if the agency has not obtained a physi-
cian’s certification with respect to the individual re-
quiring such visits that includes a statement that the
individual requires such continued visits, the reason
for the need for such visits, and a description of such
services furnished during such visits.

(C) SHARE OF SAVINGS.—
(i) BONUS PAYMENTS.—If a home health agency has

received aggregate per visit payments under subsection
(a) for a fiscal year in an amount less than the amount
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determined under paragraph (1) with respect to such
home health agency for such fiscal year, the Secretary
shall pay such home health agency a bonus payment
equal to 50 percent of the difference between such
amounts in the following fiscal year, except that the
bonus payment may not exceed 5 percent of the aggre-
gate per visit payments made to the agency for the
year.

(ii) INSTALLMENT BONUS PAYMENTS.—The Secretary
may make installment payments during a fiscal year to
a home health agency based on the estimated bonus
payment that the agency would be eligible to receive
with respect to such fiscal year.

(d) MEDICAL REVIEW PROCESS.—The Secretary shall implement a
medical review process (with a particular emphasis on fiscal years
1997 and 1998) for the system of payments described in this section
that shall provide an assessment of the pattern of care furnished to
individuals receiving home health services for which payments are
made under this section to ensure that such individuals receive ap-
propriate home health services. Such review process shall focus on
low-cost cases described in subsection (e)(3) and cases described in
subsection (c)(2)(B) and shall require recertification by
intermediaries at 30, 60, 90, 120, and 165 days into an episode de-
scribed in subsection (c)(1)(D).

(e) ADJUSTMENT OF PAYMENTS TO AVOID CIRCUMVENTION OF LIM-
ITS.—

(1) IN GENERAL.—The Secretary shall provide for appropriate
adjustments to payments to home health agencies under this
section to ensure that agencies do not circumvent the purpose
of this section by—

(A) discharging patients to another home health agency
or similar provider;

(B) altering corporate structure or name to avoid being
subject to this section or for the purpose of increasing pay-
ments under this title; or

(C) undertaking other actions considered unnecessary for
effective patient care and intended to achieve maximum
payments under this title.

(2) TRACKING OF PATIENTS THAT SWITCH HOME HEALTH AGEN-
CIES DURING EPISODE.—

(A) DEVELOPMENT OF SYSTEM.—The Secretary shall de-
velop a system that tracks home health patients that receive
home health services described in subsection (a)(2) from
more than 1 home health agency during an episode de-
scribed in subsection (c)(1)(D).

(B) ADJUSTMENT OF PAYMENTS.—The Secretary shall ad-
just payments under this section to each home health agen-
cy that furnishes an individual with a type of home health
service described in subsection (a)(2) to ensure that aggre-
gate payments on behalf of such individual during such
episode do not exceed the amount that would be paid under
this section if the individual received such services from a
single home health agency.
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(3) LOW-COST CASES.—The Secretary shall develop a system
designed to adjust payments to a home health agency for a fis-
cal year to eliminate any increase in growth of the percentage
of low-cost episodes for which home health services are fur-
nished by the agency over such percentage determined for the
agency for the 12-month cost reporting period ending on June
30, 1994. The Secretary shall define a low-cost episode in a
manner that provides that a home health agency has an incen-
tive to be cost efficient in delivering home health services and
that the volume of such services does not increase as a result
of factors other than patient needs.

(f) REPORT BY MEDICARE PAYMENT REVIEW COMMISSION.—During
the first 3 years in which payments are made under this section, the
Medicare Payment Review Commission shall annually submit a re-
port to Congress on the effectiveness of the payment methodology es-
tablished under this section that shall include recommendations re-
garding the following:

(1) Case-mix and volume increases.
(2) Quality monitoring of home health agency practices.
(3) Whether a capitated payment for home care patients re-

ceiving care during a continuous period exceeding 165 days is
warranted.

(4) Whether public providers of service are adequately reim-
bursed.

(5) The adequacy of the exemptions and exceptions to the lim-
its provided under subsection (c)(1)(E).

(6) The appropriateness of the methods provided under this
section to adjust the per episode limits and annual payment up-
dates to reflect changes in the mix of services, number of visits,
and assignment to case categories to reflect changing patterns
of home health care.

(7) The geographic areas used to determine the per episode
limits.

FAILSAFE BUDGET MECHANISM

SEC. 1895. (a) REQUIREMENT OF PAYMENT ADJUSTMENTS TO
ACHIEVE MEDICARE BUDGET TARGETS.—If the Secretary determines
under subsection (e)(3)(C) before a fiscal year (beginning with fiscal
year 1998) that—

(1) the fee-for-service expenditures (as defined in subsection
(f)) for a sector of medicare services (as defined in subsection
(b)) for the fiscal year, will exceed

(2) the allotment specified under subsection (c)(2) for such fis-
cal year (taking into account any adjustment in the allotment
under subsection (h) for that fiscal year),

then, notwithstanding any other provision of this title, there shall
be an adjustment (consistent with subsection (d)) in applicable pay-
ment rates or payments for items and services included in the sector
in the fiscal year so that such expenditures for the sector for the year
will be reduced by 1331⁄3 percent of the amount of such excess.

(b) SECTORS OF MEDICARE SERVICES DESCRIBED.—
(1) IN GENERAL.—For purposes of this section, items and serv-

ices included under each of the following subparagraphs shall
be considered to be a separate ‘‘sector’’ of medicare services:
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(A) Inpatient hospital services.
(B) Home health services.
(C) Extended care services (for inpatients of skilled nurs-

ing facilities).
(D) Hospice care.
(E) Physicians’ services (including services and supplies

described in section 1861(s)(2)(A)) and services of other
health care professionals (including certified registered
nurse anesthetists, nurse practitioners, physician assist-
ants, and clinical psychologists) for which separate pay-
ment is made under this title.

(F) Outpatient hospital services and ambulatory facility
services.

(G) Durable medical equipment and supplies, including
prosthetic devices and orthotics.

(H) Diagnostic tests (including clinical laboratory serv-
ices and x-ray services).

(I) Other items and services.
(2) CLASSIFICATION OF ITEMS AND SERVICES.—The Secretary

shall classify each type of items and services covered and paid
for separately under this title into one of the sectors specified in
paragraph (1). After publication of such classification under
subsection (e)(1), the Secretary is not authorized to make sub-
stantive changes in such classification.

(c) ALLOTMENT.—
(1) ALLOTMENTS FOR EACH SECTOR.—For purposes of this sec-

tion, subject to subsection (h)(1), the allotment for a sector of
medicare services for a fiscal year is equal to the product of—

(A) the total allotment for the fiscal year established
under paragraph (2), and

(B) the allotment proportion (specified under paragraph
(3)) for the sector and fiscal year involved.

(2) TOTAL ALLOTMENT.—
(A) IN GENERAL.—For purposes of this section, the total

allotment for a fiscal year is equal to—
(i) the medicare benefit budget for the fiscal year (as

specified under subparagraph (B)), reduced by
(ii) the amount of payments the Secretary estimates

will be made in the fiscal year under the MedicarePlus
program under part C.

In making the estimate under clause (ii), the Secretary
shall take into account estimated enrollment and demo-
graphic profile of individuals electing MedicarePlus prod-
ucts.

(B) MEDICARE BENEFIT BUDGET.—For purposes of this
subsection, subject to subparagraph (C), the ‘‘medicare ben-
efit budget’’—

(i) for fiscal year 1997 is $203.1 billion;
(ii) for fiscal year 1998 is $214.3 billion;
(iii) for fiscal year 1999 is $227.2 billion;
(iv) for fiscal year 2000 is $241.0 billion;
(v) for fiscal year 2001 is $259.1 billion;
(vi) for fiscal year 2002 is $280.0 billion; and
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(vii) for a subsequent fiscal year is equal to the medi-
care benefit budget under this subparagraph for the
preceding fiscal year increased by the product of (I)
1.05, and (II) 1 plus the annual percentage increase in
the average number of medicare beneficiaries from the
previous fiscal year to the fiscal year involved.

(3) MEDICARE ALLOTMENT PROPORTION DEFINED.—
(A) IN GENERAL.—For purposes of this section and with

respect to a sector of medicare services for a fiscal year, the
term ‘‘medicare allotment proportion’’ means the ratio of—

(i) the baseline-projected medicare expenditures (as
determined under subparagraph (B)) for the sector for
the fiscal year, to

(ii) the sum of such baseline expenditures for all such
sectors for the fiscal year.

(B) BASELINE-PROJECTED MEDICARE EXPENDITURES.—In
this paragraph, the ‘‘baseline-projected medicare expendi-
tures’’ for a sector of medicare services—

(i) for fiscal year 1996 is equal to fee-for-service ex-
penditures for such sector during fiscal year 1995, in-
creased by the baseline annual growth rate for such
sector of medicare services for fiscal year 1996 (as spec-
ified in table in subparagraph (C)); and

(ii) for a subsequent fiscal year is equal to the base-
line-projected medicare expenditures under this sub-
paragraph for the sector for the previous fiscal year in-
creased by the baseline annual growth rate for such
sector for the fiscal year involved (as specified in such
table).

(C) BASELINE ANNUAL GROWTH RATES.—The following
table specifies the baseline annual growth rates for each of
the sectors for different fiscal years:

For the following sec-
tor—

Baseline annual growth rates for fiscal year—

1996 1997 1998 1999 2000 2001
2002
and

there-
after

(A) Inpatient hos-
pital services ........ 5.7% 5.6% 6.0% 6.1% 5.7% 5.5% 5.2%
(B) Home health
services ................. 17.2% 15.1% 11.7% 9.1% 8.4% 8.1% 7.9%
(C) Extended care
services ................. 19.7% 12.3% 9.3% 8.7% 8.6% 8.4% 8.0%
(D) Hospice care ... 32.0% 24.0% 18.0% 15.0% 12.0% 10.0% 9.0%
(E) Physicians’
services ................. 12.4% 9.7% 8.7% 9.0% 9.3% 9.6% 10.1%
(F) Outpatient
hospital services ... 14.7% 13.9% 14.5% 15.0% 14.1% 13.9% 14.0%
(G) Durable medi-
cal equipment and
supplies ................ 16.1% 15.5% 13.7% 12.4% 13.2% 13.9% 14.5%
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For the following sec-
tor—

Baseline annual growth rates for fiscal year—

1996 1997 1998 1999 2000 2001
2002
and

there-
after

(H) Diagnostic
tests ....................... 13.1% 11.3% 11.0% 11.4% 11.4% 11.5% 11.9%
(I) Other items
and services .......... 11.2% 10.2% 10.9% 12.0% 11.6% 11.6% 11.8%

(d) MANNER OF PAYMENT ADJUSTMENT.—
(1) IN GENERAL.—Subject to the succeeding provisions of this

subsection, the Secretary shall apply a payment reduction for a
sector for a fiscal year in such a manner as to—

(A) make a change in payment rates (to the maximum ex-
tent practicable) at the time payment rates are otherwise
changed or subject to change for that fiscal year; and

(B) provide for the full appropriate adjustment so that
the fee-for-service expenditures for the sector for the fiscal
year will approximate (and not exceed) the allotment for the
sector for the fiscal year.

(2) TAKING INTO ACCOUNT VOLUME AND CASH FLOW.—In pro-
viding for an adjustment in payments under this subsection for
a sector for a fiscal year, the Secretary shall take into account
(in a manner consistent with actuarial projections)—

(A) the impact of such an adjustment on the volume or
type of services provided in such sector (and other sectors),
and

(B) the fact that an adjustment may apply to items and
services furnished in a fiscal year (payment for which may
occur in a subsequent fiscal year),

in a manner that is consistent with assuring that total fee-for-
services expenditures for each sector for the fiscal year will not
exceed the allotment under subsection (c)(1) for such sector for
such year.

(3) PROPORTIONALITY OF REDUCTIONS WITHIN A SECTOR.—In
making adjustments under this subsection in payment for items
and services included within a sector of medicare services for a
fiscal year, the Secretary shall provide for such an adjustment
that results (to the maximum extent feasible) in the same per-
centage reductions in aggregate Federal payments under parts
A and B for the different classes of items and services included
within the sector for the fiscal year.

(4) APPLICATION TO PAYMENTS MADE BASED ON PROSPECTIVE
PAYMENT RATES DETERMINED ON A FISCAL YEAR BASIS.—

(A) IN GENERAL.—In applying subsection (a) with respect
to items and services for which payment is made under
part A or B on the basis of rates that are established on
a prospective basis for (and in advance of) a fiscal year, the
Secretary shall provide for the payment adjustment under
such subsection through an appropriate reduction in such
rates established for items and services furnished (or, in the
case of payment for operating costs of inpatient hospital
services of subsection (d) hospitals and subsection (d) Puer-
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to Rico hospitals (as defined in paragraphs (1)(B) and
(9)(A) of section 1886(d)), discharges occurring) during
such year.

(B) DESCRIPTION OF APPLICATION TO SPECIFIC SERV-
ICES.—The payment adjustment described in subparagraph
(A) applies for a fiscal year to at least the following:

(i) UPDATE FACTOR FOR PAYMENT FOR OPERATING
COSTS OF INPATIENT HOSPITAL SERVICES OF PPS HOS-
PITALS.—To the computation of the applicable percent-
age increase specified in section 1886(d)(3)(B)(i) for dis-
charges occurring in the fiscal year.

(ii) HOME HEALTH SERVICES.—To the extent payment
amounts for home health services are based on per visit
payment rates under section 1894, to the computation
of the increase in the national per visit payment rates
established for the year under section 1894(b)(2)(B).

(iii) HOSPICE CARE.—To the update of payment rates
for hospice care under section 1814(i) for services fur-
nished during the fiscal year.

(iv) UPDATE FACTOR FOR PAYMENT OF OPERATING
COSTS OF INPATIENT HOSPITAL SERVICES OF PPS-EX-
EMPT HOSPITALS.—To the computation of the target
amount under section 1886(b)(3) for discharges occur-
ring during the fiscal year.

(v) COVERED NON-ROUTINE SERVICES OF SKILLED
NURSING FACILITIES.—To the computation of the facil-
ity per stay limits for the year under section 1888A(d)
for covered non-routine services of a skilled nursing fa-
cility (as described in such section).

(5) APPLICATION TO PAYMENTS MADE BASED ON PROSPECTIVE
PAYMENT RATES DETERMINED ON A CALENDAR YEAR BASIS.—

(A) IN GENERAL.—In applying subsection (a) for a fiscal
year with respect to items and services for which payment
is made under part A or B on the basis of rates that are
established on a prospective basis for (and in advance of)
a calendar year, the Secretary shall provide for the pay-
ment adjustment under such subsection through an appro-
priate reduction in such rates established for items and
services furnished at any time during such calendar year
as follows:

(i) For fiscal year 1997, the reduction shall be made
for payment rates during calendar year 1997 in a man-
ner so as to achieve the necessary payment reductions
for such fiscal year for items and services furnished
during the first 3 quarters of calendar year 1997.

(ii) For a subsequent fiscal year, the reduction shall
be made for payment rates during the calendar year in
which the fiscal year ends in a manner so as to achieve
the necessary payment reductions for such fiscal year
for items and services furnished during the first 3
quarters of the calendar year, but also taking into ac-
count the payment reductions made in the first quarter
of the fiscal year resulting from payment reductions
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made under this paragraph for the previous calendar
year.

(iii) Payment rate reductions effected under this sub-
paragraph for a calendar year and applicable to the
last 3 quarters of the fiscal year in which the calendar
year ends shall continue to apply during the first quar-
ter of the succeeding fiscal year.

(B) APPLICATION IN SPECIFIC CASES.—The payment ad-
justment described in subparagraph (A) applies for a fiscal
year to at least the following:

(i) UPDATE IN CONVERSION FACTOR FOR PHYSICIANS’
SERVICES.—To the computation of the conversion factor
under subsection (d) of section 1848 used in the fee
schedule established under subsection (b) of such sec-
tion, for items and services furnished during the cal-
endar year in which the fiscal year ends.

(ii) PAYMENT RATES FOR OTHER HEALTH CARE PRO-
FESSIONALS.—To the computation of payments for pro-
fessional services of certified registered nurse anes-
thetists under section 1833(l), nurse midwives, physi-
cian assistants, nurse practitioners and clinical nurse
specialists under section 1833(r), clinical psychologists,
clinical social workers, physical or occupational thera-
pists, and any other health professionals for which
payment rates are based (in whole or in part) on pay-
ments for physicians’ services, for services furnished
during the calendar year in which the fiscal year ends.

(iii) UPDATE IN LAB FEE SCHEDULE.—To the com-
putation of the fee schedule amount under section
1833(h)(2) for clinical diagnostic laboratory services
furnished during the calendar year in which the fiscal
year ends.

(iv) UPDATE IN REASONABLE CHARGES FOR VAC-
CINES.—To the computation of the reasonable charge
for vaccines described in section 1861(s)(10) for vac-
cines furnished during the calendar year in which the
fiscal year ends.

(v) DURABLE MEDICAL EQUIPMENT-RELATED ITEMS.—
To the computation of the payment basis under section
1834(a)(1)(B) for covered items described in section
1834(a)(13), for items furnished during the calendar
year in which the fiscal year ends.

(vi) RADIOLOGIST SERVICES.—To the computation of
conversion factors for radiologist services under section
1834(b), for services furnished during the calendar
year in which the fiscal year ends.

(vii) SCREENING MAMMOGRAPHY.—To the computa-
tion of payment rates for screening mammography
under section 1834(c)(1)(C)(ii), for screening mammog-
raphy performed during the calendar year in which the
fiscal year ends.

(viii) PROSTHETICS AND ORTHOTICS.—To the com-
putation of the amount to be recognized under section
1834(h) for payment for prosthetic devices and
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orthotics and prosthetics, for items furnished during
the calendar year in which the fiscal year ends.

(ix) SURGICAL DRESSINGS.—To the computation of
the payment amount referred to in section 1834(i)(1)(B)
for surgical dressings, for items furnished during the
calendar year in which the fiscal year ends.

(x) PARENTERAL AND ENTERAL NUTRITION.—To the
computation of reasonable charge screens for payment
for parenteral and enteral nutrition under section
1834(h), for nutrients furnished during the calendar
year in which the fiscal year ends.

(xi) AMBULANCE SERVICES.—To the computation of
limits on reasonable charges for ambulance services,
for services furnished during the calendar year in
which the fiscal year ends.

(6) APPLICATION TO PAYMENTS MADE BASED ON COSTS DURING
A COST REPORTING PERIOD.—

(A) IN GENERAL.—In applying subsection (a) for a fiscal
year with respect to items and services for which payment
is made under part A or B on the basis of costs incurred
for items and services in a cost reporting period, the Sec-
retary shall provide for the payment adjustment under such
subsection for a fiscal year through a appropriate propor-
tional reduction in the payment for costs for such items and
services incurred at any time during each cost reporting pe-
riod any part of which occurs during the fiscal year in-
volved, but only (for each such cost reporting period) in the
same proportion as the fraction of the cost reporting period
that occurs during the fiscal year involved.

(B) APPLICATION IN SPECIFIC CASES.—The payment ad-
justment described in subparagraph (A) applies for a fiscal
year to at least the following:

(i) CAPITAL-RELATED COSTS OF HOSPITAL SERVICES.—
To the computation of payment amounts for inpatient
and outpatient hospital services under sections 1886(g)
and 1861(v) for portions of cost reporting periods oc-
curring during the fiscal year.

(ii) OPERATING COSTS FOR PPS-EXEMPT HOSPITALS.—
To the computation of payment amounts under section
1886(b) for operating costs of inpatient hospital serv-
ices of PPS-exempt hospitals for portions of cost report-
ing periods occurring during the fiscal year.

(iii) DIRECT GRADUATE MEDICAL EDUCATION.—To the
computation of payment amounts under section
1886(h) for reasonable costs of direct graduate medical
education costs for portions of cost reporting periods oc-
curring during the fiscal year.

(iv) INPATIENT RURAL PRIMARY CARE HOSPITAL SERV-
ICES.—To the computation of payment amounts under
section 1814(j) for inpatient rural primary care hos-
pital services for portions of cost reporting periods oc-
curring during the fiscal year.

(v) EXTENDED CARE SERVICES OF A SKILLED NURSING
FACILITY.—To the computation of payment amounts
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under section 1861(v) for post-hospital extended care
services of a skilled nursing facility (other than covered
non-routine services subject to section 1888A) for por-
tions of cost reporting periods occurring during the fis-
cal year.

(vi) REASONABLE COST CONTRACTS.—To the computa-
tion of payment amounts under section 1833(a)(1)(A)
for organizations for portions of cost reporting periods
occurring during the fiscal year.

(vii) HOME HEALTH SERVICES.—Subject to paragraph
(4)(B)(ii), for payment amounts for home health serv-
ices, for portions of cost reporting periods occurring
during such fiscal year.

(7) OTHER.—In applying subsection (a) for a fiscal year with
respect to items and services for which payment is made under
part A or B on a basis not described in a previous paragraph
of this subsection, the Secretary shall provide for the payment
adjustment under such subsection through an appropriate pro-
portional reduction in the payments (or payment bases for items
and services furnished) during the fiscal year.

(8) ADJUSTMENT OF PAYMENT LIMITS.—The Secretary shall
provide for such proportional adjustment in any limits on pay-
ment established under part A or B for payment for items and
services within a sector as may be appropriate based on (and
in order to properly carry out) the adjustment on the amount
of payment under this subsection in the sector.

(9) REFERENCES TO PAYMENT RATES.—Except as the Secretary
may provide, any reference in this title (other than this section)
to a payment rate is deemed a reference to such a rate as ad-
justed under this subsection.

(e) PUBLICATION OF DETERMINATIONS; JUDICIAL REVIEW.—
(1) ONE-TIME PUBLICATION OF SECTORS AND GENERAL PAY-

MENT ADJUSTMENT METHODOLOGY.—Not later than October 1,
1996, the Secretary shall publish in the Federal Register the
classification of medicare items and services into the sectors of
medicare services under subsection (b) and the general meth-
odology to be used in applying payment adjustments to the dif-
ferent classes of items and services within the sectors.

(2) INCLUSION OF INFORMATION IN PRESIDENT’S BUDGET.—
(A) IN GENERAL.—With respect to fiscal years beginning

with fiscal year 1999, the President shall include in the
budget submitted under section 1105 of title 31, United
States Code, information on—

(i) the fee-for-service expenditures, within each sector,
for the second previous fiscal year, and how such ex-
penditures compare to the adjusted sector allotment for
that sector for that fiscal year; and

(ii) actual annual growth rates for fee-for-service ex-
penditures in the different sectors in the second pre-
vious fiscal year.

(B) RECOMMENDATIONS REGARDING GROWTH FACTORS.—
The President may include in such budget for a fiscal year
(beginning with fiscal year 1998) recommendations regard-
ing percentages that should be applied (for one or more fis-
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cal years beginning with that fiscal year) instead of the
baseline annual growth rates under subsection (c)(3)(C).
Such recommendations shall take into account medically
appropriate practice patterns.

(3) DETERMINATIONS CONCERNING PAYMENT ADJUSTMENTS.—
(A) RECOMMENDATIONS OF COMMISSION.—By not later

than March 1 of each year (beginning with 1997), the Medi-
care Payment Review Commission shall submit to the Sec-
retary and the Congress a report that analyzes the previous
operation (if any) of this section and that includes rec-
ommendations concerning the manner in which this section
should be applied for the following fiscal year.

(B) PRELIMINARY NOTICE BY SECRETARY.—Not later than
May 15 preceding the beginning of each fiscal year (begin-
ning with fiscal year 1998), the Secretary shall publish in
the Federal Register a notice containing the Secretary’s pre-
liminary determination, for each sector of medicare serv-
ices, concerning the following:

(i) The projected allotment under subsection (c) for
such sector for the fiscal year.

(ii) Whether there will be a payment adjustment for
items and services included in such sector for the fiscal
year under subsection (a).

(iii) If there will be such an adjustment, the size of
such adjustment and the methodology to be used in
making such a payment adjustment for classes of items
and services included in such sector.

(iv) Beginning with fiscal year 1999, the fee-for-serv-
ice expenditures for such sector for the second preced-
ing fiscal year.

Such notice shall include an explanation of the basis for
such determination. Determinations under this subpara-
graph and subparagraph (C) shall be based on the best
data available at the time of such determinations.

(C) FINAL DETERMINATION.—Not later than September 1
preceding the beginning of each fiscal year (beginning with
fiscal year 1998), the Secretary shall publish in the Federal
Register a final determination, for each sector of medicare
services, concerning the matters described in subparagraph
(B) and an explanation of the reasons for any differences
between such determination and the preliminary deter-
mination for such fiscal year published under subpara-
graph (B).

(4) LIMITATION ON ADMINISTRATIVE OR JUDICIAL REVIEW.—
There shall be no administrative or judicial review under sec-
tion 1878 or otherwise of—

(A) the classification of items and services among the sec-
tors of medicare services under subsection (b),

(B) the determination of the amounts of allotments for
the different sectors of medicare services under subsection
(c),

(C) the determination of the amount (or method of appli-
cation) of any payment adjustment under subsection (d), or
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(D) any adjustment in an allotment effected under sub-
section (h).

(f) FEE-FOR-SERVICE EXPENDITURES DEFINED.—In this section,
the term ‘‘fee-for-service expenditures’’, for items and services within
a sector of medicare services in a fiscal year, means amounts pay-
able for such items and services which are furnished during the fis-
cal year, and—

(1) includes types of expenses otherwise reimbursable under
parts A and B (including administrative costs incurred by orga-
nizations described in sections 1816 and 1842) with respect to
such items and services, and

(2) does not include amounts paid under part C.
(g) EXPEDITED PROCESS FOR ADJUSTMENT OF SECTOR GROWTH

RATES.—
(1) OPTIONAL INCLUSION OF LEGISLATIVE PROPOSAL.—The

President may include in recommendations under subsection
(e)(2)(B) submitted with respect to a fiscal year a specific legis-
lative proposal that provides only for the substitution of per-
centages specified in the proposal for one or more of the baseline
annual growth rates (specified in the table in subsection
(c)(3)(C) or in a previous legislative proposal under this sub-
section) for that fiscal year or any subsequent fiscal year.

(2) CONGRESSIONAL CONSIDERATION.—
(A) IN GENERAL.—The percentages contained in a legisla-

tive proposal submitted under paragraph (1) shall apply
under this section if a joint resolution (described in sub-
paragraph (B)) approving such proposal is enacted, in ac-
cordance with the provisions of subparagraph (C), before
the end of the 60-day period beginning on the date on
which such proposal was submitted. For purposes of apply-
ing the preceding sentence and subparagraphs (B) and (C),
the days on which either House of Congress is not in ses-
sion because of an adjournment of more than three days to
a day certain shall be excluded in the computation of a pe-
riod.

(B) JOINT RESOLUTION OF APPROVAL.—A joint resolution
described in this subparagraph means only a joint resolu-
tion which is introduced within the 10-day period begin-
ning on the date on which the President submits a proposal
under paragraph (1) and—

(i) which does not have a preamble;
(ii) the matter after the resolving clause of which is

as follows: ‘‘That Congress approves the proposal of the
President providing for substitution of percentages for
certain baseline annual growth rates under section
1895 of the Social Security Act, as submitted by the
President on lllllll.’’, the blank space being
filled in with the appropriate date; and

(iii) the title of which is as follows: ‘‘Joint resolution
approving Presidential proposal to substitute certain
specified percentages for baseline annual growth rates
under section 1895 of the Social Security Act, as sub-
mitted by the President on lllllll.’’, the blank
space being filled in with the appropriate date.
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(C) PROCEDURES FOR CONSIDERATION OF RESOLUTION OF
APPROVAL.—Subject to subparagraph (D), the provisions of
section 2908 (other than subsection (a)) of the Defense Base
Closure and Realignment Act of 1990 shall apply to the
consideration of a joint resolution described in subpara-
graph (B) in the same manner as such provisions apply to
a joint resolution described in section 2908(a) of such Act.

(D) SPECIAL RULES.—For purposes of applying subpara-
graph (C) with respect to such provisions—

(i) any reference to the Committee on Armed Services
of the House of Representatives shall be deemed a ref-
erence to an appropriate Committee of the House of
Representatives (specified by the Speaker of the House
of Representatives at the time of submission of a legis-
lative proposal under paragraph (1)) and any reference
to the Committee on Armed Services of the Senate shall
be deemed a reference to the Committee on Finance of
the Senate; and

(ii) any reference to the date on which the President
transmits a report shall be deemed a reference to the
date on which the President submits the legislative pro-
posal under paragraph (1).

(h) LOOK-BACK ADJUSTMENT IN ALLOTMENTS TO REFLECT ACTUAL
EXPENDITURES.—

(1) IN GENERAL.—If the Secretary determines under sub-
section (e)(3)(B) with respect to a particular fiscal year (begin-
ning with fiscal year 1999) that the fee-for-service expenditures
for a sector of medicare services for the second preceding fiscal
year—

(A) exceeded the adjusted allotment for such sector for
such year (as defined in paragraph (2)), then the allotment
for the sector for the particular fiscal year shall be reduced
by 1331⁄3 percent of the amount of such excess, or

(B) was less than the adjusted allotment for such sector
for such year, then the allotment for the sector for the par-
ticular fiscal year shall be increased by the amount of such
deficit.

(2) ADJUSTED ALLOTMENT.—The adjusted allotment under
this paragraph for a sector for a fiscal year is—

(A) the amount that would be computed as the allotment
under subsection (c) for the sector for the fiscal year if the
actual amount of payments made in the fiscal year under
the MedicarePlus program under part C in the fiscal year
were substituted for the amount described in subsection
(c)(2)(A)(ii) for that fiscal year,

(B) adjusted to take into account the amount of any ad-
justment under paragraph (1) for that fiscal year (based on
expenditures in the second previous fiscal year).

(i) PROSPECTIVE APPLICATION OF CERTAIN NATIONAL COVERAGE
DETERMINATIONS.—In the case of a national coverage determination
that the Secretary projects will result in significant additional ex-
penditures under this title (taking into account any substitution for
existing procedures or technologies), such determination shall not
become effective before the beginning of the fiscal year that begins
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after the date of such determination and shall apply to contracts
under part C entered into (or renewed) after the date of such deter-
mination.

* * * * * * *

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSISTANCE
PROGRAMS

* * * * * * *

STATE PLANS FOR MEDICAL ASSISTANCE

SEC. 1902. (a) A State plan for medical assistance must—
(1) provide that it shall be in effect in all political subdivi-

sions of the State, and, if administered by them, be mandatory
upon them;

* * * * * * *
(25) provide—

(A) that the State or local agency administering such
plan will take all reasonable measures to ascertain the
legal liability of third parties (including health insurers,
group health plans (as defined in section 607(1) of the Em-
ployee Retirement Income Security Act of 1974), service
benefit plans, and health maintenance organizations) to
pay for care and services available under the plan, includ-
ing—

(i) the collection of sufficient information (øincluding
the use of information collected by the Medicare and
Medicaid Coverage Data Bank under section 1144 and
any additional measures¿ as specified by the Secretary
in regulations) to enable the State to pursue claims
against such third parties, with such information
being collected at the time of any determination or re-
determination of eligibility for medical assistance, and

* * * * * * *

TITLE XXII—TEACHING HOSPITAL AND GRADUATE
MEDICAL EDUCATION TRUST FUND

PART A—ESTABLISHMENT OF FUND

SEC. 2201. ESTABLISHMENT OF FUND.
(a) IN GENERAL.—There is established in the Treasury of the

United States a fund to be known as the Teaching Hospital and
Graduate Medical Education Trust Fund (in this title referred to as
the ‘‘Fund’’), consisting of amounts appropriated to the Fund in sub-
section (d) and subsection (e)(3), amounts transferred to the Fund
under section 1886(j), and such gifts and bequests as may be depos-
ited in the Fund pursuant to subsection (f). Amounts in the Fund
are available until expended.

(b) EXPENDITURES FROM FUND.—Amounts in the Fund are avail-
able to the Secretary for making payments under section 2211.

(c) ACCOUNTS IN FUND.—There are established within the Fund
the following accounts:

(1) The Indirect-Costs Medical Education Account.
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(2) The Medicare Direct-Costs Medical Education Account.
(3) The General Direct-Costs Medical Education Account.

(d) GENERAL TRANSFERS TO FUND.—
(1) IN GENERAL.—For fiscal year 1997 and each subsequent

fiscal year, there are appropriated to the Fund (effective on the
applicable date under paragraph (2)), out of any money in the
Treasury not otherwise appropriated, the following amounts (as
applicable to the fiscal year involved):

(A) For fiscal year 1997, $400,000,000.
(B) For fiscal year 1998, $600,000,000.
(C) For fiscal year 1999, $2,000,000,000.
(D) For fiscal year 2000, $3,000,000,000.
(E) For fiscal year 2001, $4,000,000,000.
(F) For fiscal year 2002, $5,800,000,000.
(G) For fiscal year 2003 and each subsequent fiscal year,

the greater of the amount appropriated for the preceding
fiscal year or an amount equal to the product of—

(i) the amount appropriated for the preceding fiscal
year; and

(ii) 1 plus the percentage increase in the nominal
gross domestic product for the one-year period ending
upon July 1 of such preceding fiscal year.

(2) EFFECTIVE DATE FOR ANNUAL APPROPRIATION.—For pur-
poses of paragraph (1) (and for purposes of section 2221(a)(1),
and subsections (b)(1)(A) and (c)(1)(A) of section 2231)), the ap-
plicable date for a fiscal year is the first day of the fiscal year,
exclusive of Saturdays, Sundays, and Federal holidays.

(3) ALLOCATION AMONG CERTAIN ACCOUNTS.—Of the amount
appropriated in paragraph (1) for a fiscal year—

(A) there shall be allocated to the Indirect-Costs Medical
Education Account the percentage determined under para-
graph (4)(B); and

(B) there shall be allocated to the General Direct-Costs
Medical Education Account the percentage determined
under paragraph (4)(C).

(4) DETERMINATION OF PERCENTAGES.—The Secretary of
Health and Human Services, acting through the Administrator
of the Health Care Financing Administration, shall determine
the following:

(A) The total amount of payments that were made under
subsections (d)(5)(B) and (h) of section 1886 for fiscal year
1994.

(B) The percentage of such total that was constituted by
payments under subsection (d)(5)(B) of such section.

(C) The percentage of such total that was constituted by
payments under subsection (h) of such section.

(e) INVESTMENT.—
(1) IN GENERAL.—The Secretary of the Treasury shall invest

such amounts of the Fund as such Secretary determines are not
required to meet current withdrawals from the Fund. Such in-
vestments may be made only in interest-bearing obligations of
the United States. For such purpose, such obligations may be
acquired on original issue at the issue price, or by purchase of
outstanding obligations at the market price.
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(2) SALE OF OBLIGATIONS.—Any obligation acquired by the
Fund may be sold by the Secretary of the Treasury at the mar-
ket price.

(3) AVAILABILITY OF INCOME.—Any interest derived from obli-
gations acquired by the Fund, and proceeds from any sale or
redemption of such obligations, are hereby appropriated to the
Fund.

(f) ACCEPTANCE OF GIFTS AND BEQUESTS.—The Fund may accept
on behalf of the United States money gifts and bequests made un-
conditionally to the Fund for the benefit of the Fund or any activity
financed through the Fund.

PART B—PAYMENTS TO TEACHING HOSPITALS

Subpart 1—Requirement of Payments

SEC. 2211. FORMULA PAYMENTS TO TEACHING HOSPITALS.
(a) IN GENERAL.—Subject to subsection (d), in the case of each

teaching hospital that in accordance with subsection (b) submits to
the Secretary a payment document for fiscal year 1997 or any subse-
quent fiscal year, the Secretary shall make payments for the year to
the teaching hospital for the costs of operating approved medical
residency training programs. Such payments shall be made from
the Fund, and the total of the payments to the hospital for the fiscal
year shall equal the sum of the following:

(1) An amount determined under section 2221 (relating to the
indirect costs of graduate medical education).

(2) An amount determined under section 2231 (relating to the
direct costs of graduate medical education).

(b) PAYMENT DOCUMENT.—For purposes of subsection (a), a pay-
ment document is a document containing such information as may
be necessary for the Secretary to make payments under such sub-
section to a teaching hospital for a fiscal year. The document is sub-
mitted in accordance with this subsection if the document is submit-
ted not later than the date specified by the Secretary, and the docu-
ment is in such form and is made in such manner as the Secretary
may require. The Secretary may require that information under this
subsection be submitted to the Secretary in periodic reports.

(c) ADMINISTRATOR OF PROGRAMS.—This part, and the subsequent
parts of this title, shall be carried out by the Secretary acting
through the Administrator of the Health Care Financing Adminis-
tration.

(d) SPECIAL RULES.—
(1) AUTHORITY REGARDING PAYMENTS TO CONSORTIA OF PRO-

VIDERS.—In the case of payments under subsection (a) that are
determined under section 2231:

(A) The requirement under such subsection to make the
payments to teaching hospitals is subject to the authority of
the Secretary under section 2233(a) to make payments to
qualifying consortia.

(B) If the Secretary authorizes such a consortium for pur-
poses of section 2233(a), subsections (a) and (b) of this sec-
tion apply to the consortium to the same extent and in the
same manner as the subsections apply to teaching hos-
pitals.
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(2) CERTAIN HOSPITALS.—Paragraph (1) of subsection (a) is
subject to sections 2222 and 2223 of subpart 2. Paragraph (2)
of subsection (a) is subject to sections 2232 through 2234 of sub-
part 3.

(e) APPROVED MEDICAL RESIDENCY TRAINING PROGRAM.—For
purposes of this title, the term ‘‘approved medical residency training
program’’ has the meaning given such term in section 1886(h)(5)(A).

Subpart 2—Amount Relating to Indirect Costs of Graduate Medical
Education

SEC. 2221. DETERMINATION OF AMOUNT RELATING TO INDIRECT
COSTS.

(a) IN GENERAL.—For purposes of section 2211(a)(1), the amount
determined under this section for a teaching hospital for a fiscal
year is the product of—

(1) the amount in the Indirect-Costs Medical Education Ac-
count on the applicable date under section 2201(d) (once the ap-
propriation under such section is made); and

(2) the percentage determined for the hospital under sub-
section (b).

(b) HOSPITAL-SPECIFIC PERCENTAGE.—
(1) IN GENERAL.—For purposes of subsection (a)(2), the per-

centage determined under this subsection for a teaching hos-
pital is the mean average of the respective percentages deter-
mined under paragraph (3) for each fiscal year of the applicable
period (as defined in paragraph (2)), adjusted by the Secretary
(upward or downward, as the case may be) on a pro rata basis
to the extent necessary to ensure that the sum of the percentages
determined under this paragraph for all teaching hospitals is
equal to 100 percent. The preceding sentence is subject to sec-
tions 2222 and 2223.

(2) APPLICABLE PERIOD REGARDING RELEVANT DATA; FISCAL
YEARS 1992 THROUGH 1994.—For purposes of this part, the term
‘‘applicable period’’ means the period beginning on the first day
of fiscal year 1992 and continuing through the end of fiscal
year 1994.

(3) RESPECTIVE DETERMINATIONS FOR FISCAL YEARS OF APPLI-
CABLE PERIOD.—For purposes of paragraph (1), the percentage
determined under this paragraph for a teaching hospital for a
fiscal year of the applicable period is the percentage constituted
by the ratio of—

(A) the total amount of payments received by the hospital
under section 1886(d)(5)(B) for discharges occurring during
the fiscal year involved; to

(B) the sum of the respective amounts determined under
subparagraph (A) for the fiscal year for all teaching hos-
pitals.

(c) AVAILABILITY OF DATA.—If a teaching hospital received the
payments specified in subsection (b)(3)(A) during the applicable pe-
riod but a complete set of the relevant data is not available to the
Secretary for purposes of determining an amount under such sub-
section for the fiscal year involved, the Secretary shall for purposes
of such subsection make an estimate on the basis of such data as
are available to the Secretary for the applicable period.
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SEC. 2222. INDIRECT COSTS; SPECIAL RULES REGARDING DETERMINA-
TION OF HOSPITAL-SPECIFIC PERCENTAGE.

(a) SPECIAL RULE REGARDING FISCAL YEARS 1995 AND 1996.—
(1) IN GENERAL.—In the case of a teaching hospital whose

first payments under 1886(d)(5)(B) were for discharges occur-
ring in fiscal year 1995 or in fiscal year 1996 (referred to in
this subsection individually as a ‘‘first payment year’’), the per-
centage determined under paragraph (2) for the hospital is
deemed to be the percentage applicable under section 2221(b) to
the hospital, except that the percentage under paragraph (2)
shall be adjusted in accordance with section 2221(b)(1) to the
extent determined by the Secretary to be necessary with respect
to a sum that equals 100 percent.

(2) DETERMINATION OF PERCENTAGE.—For purposes of para-
graph (1), the percentage determined under this paragraph for
a teaching hospital is the percentage constituted by the ratio of
the amount determined under subparagraph (A) to the amount
determined under subparagraph (B), as follows:

(A)(i) If the first payment year for the hospital is fiscal
year 1995, the amount determined under this subpara-
graph is the total amount of payments received by the hos-
pital under section 1886(d)(5)(B) for discharges occurring
during fiscal year 1995.

(ii) If the first payment year for the hospital is fiscal year
1996, the amount determined under this subparagraph is
an amount equal to an estimate by the Secretary of the
total amount of payments that would have been paid to the
hospital under section 1886(d)(5)(B) for discharges occur-
ring during fiscal year 1995 if such section, as in effect for
fiscal year 1996, had applied to the hospital for discharges
occurring during fiscal year 1995.

(B)(i) If the first payment year for the hospital is fiscal
year 1995, the amount determined under this subpara-
graph is the aggregate total of the payments received by
teaching hospitals under section 1886(d)(5)(B) for dis-
charges occurring during fiscal year 1995.

(ii) If the first payment year for the hospital is fiscal year
1996—

(I) the Secretary shall make an estimate in accord-
ance with subparagraph (A)(ii) for all teaching hos-
pitals; and

(II) the amount determined under this subparagraph
is the sum of the estimates made by the Secretary
under subclause (I).

(b) NEW TEACHING HOSPITALS.—
(1) IN GENERAL.—In the case of a teaching hospital that did

not receive payments under section 1886(d)(5)(B) for any of the
fiscal years 1992 through 1996, the percentage determined
under paragraph (3) for the hospital is deemed to be the per-
centage applicable under section 2221(b) to the hospital, except
that the percentage under paragraph (3) shall be adjusted in
accordance with section 2221(b)(1) to the extent determined by
the Secretary to be necessary with respect to a sum that equals
100 percent. This subsection does not apply to a teaching hos-
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pital described in the preceding sentence if the hospital is in a
State for which a demonstration project under section
1814(b)(3) is in effect.

(2) DESIGNATED FISCAL YEAR REGARDING DATA.—The deter-
mination under paragraph (3) of a percentage for a teaching
hospital described in paragraph (1) shall be made for the most
recent fiscal year for which the Secretary has sufficient data to
make the determination (referred to in this subsection as the
‘‘designated fiscal year’’).

(3) DETERMINATION OF PERCENTAGE.—For purposes of para-
graph (1), the percentage determined under this paragraph for
the teaching hospital involved is the percentage constituted by
the ratio of the amount determined under subparagraph (A) to
the amount determined under subparagraph (B), as follows:

(A) The amount determined under this subparagraph is
an amount equal to an estimate by the Secretary of the
total amount of payments that would have been paid to the
hospital under section 1886(d)(5)(B) for the designated fis-
cal year if such section, as in effect for the first fiscal year
for which payments pursuant to this subsection are to be
made to the hospital, had applied to the hospital for the
designated fiscal year.

(B) The Secretary shall make an estimate in accordance
with subparagraph (A) for all teaching hospitals. The
amount determined under this subparagraph is the sum of
the estimates made by the Secretary under the preceding
sentence.

(c) CONSOLIDATIONS AND MERGERS.—In the case of two or more
teaching hospitals that have each received payments pursuant to
section 2221 for one or more fiscal years and that undergo a consoli-
dation or merger, the percentage applicable to the resulting teaching
hospital for purposes of section 2221(b) is the sum of the respective
percentages that would have applied pursuant to such section if the
hospitals had not undergone the consolidation or merger.
SEC. 2223. INDIRECT COSTS; ALTERNATIVE PAYMENTS REGARDING

TEACHING HOSPITALS IN CERTAIN STATES.
(a) IN GENERAL.—In the case of a teaching hospital in a State for

which a demonstration project under section 1814(b)(3) is in effect,
this section applies in lieu of section 2221. For purposes of section
2211(a)(1), the amount determined for a teaching hospital for a fis-
cal year is the product of—

(1) the amount in the Indirect-Costs Medical Education Ac-
count for the fiscal year pursuant to the allocation under sec-
tion 2201(d)(3)(A) for the year; and

(2) the percentage determined under subsection (b) for the
hospital.

(b) DETERMINATION OF PERCENTAGE.—For purposes of subsection
(a)(2):

(1) The Secretary shall make an estimate of the total amount
of payments that would have been received under section
1886(d)(5)(B) by the hospital involved with respect to each of
the fiscal years of the applicable period if such section (as in ef-
fect for such fiscal years) had applied to the hospital for such
years.
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(2) The percentage determined under this subsection for the
hospital for a fiscal year is a mean average percentage deter-
mined for the hospital in accordance with the methodology of
section 2221(b)(1), except that the estimate made by the Sec-
retary under paragraph (1) of this subsection for a fiscal year
of the applicable period is deemed to be the amount that applies
for purposes of section 2221(b)(3)(A) for such year.

(c) RULE REGARDING PAYMENTS FROM CERTAIN AMOUNTS.—In
the case of a teaching hospital in a State for which a demonstration
project under section 1814(b)(3) is in effect, this section does not pro-
vide any payment to the hospital from amounts transferred to the
Fund under section 1886(j).

(d) ADJUSTMENT REGARDING PAYMENTS TO OTHER HOSPITALS.—
In the case of a fiscal year for which payments pursuant to sub-
section (a) are made to one or more teaching hospitals, the following
applies:

(1) The Secretary shall determine a percentage equal to the
sum of the respective percentages determined for the hospitals
under subsection (b).

(2) The Secretary shall determine an amount equal to the
product of—

(A) the percentage determined under paragraph (1); and
(B) the amount in the Indirect-Costs Medical Education

Account for the fiscal year pursuant to the transfer under
section 1886(j)(1).

(3) The Secretary shall, for each hospital (other than hos-
pitals described in subsection (a)), make payments to the hos-
pital whose sum is equal to the product of—

(A) the amount determined under paragraph (2); and
(B) the percentage that applies to the hospital for pur-

poses of section 2221(b), except that such percentage shall
be adjusted in accordance with the methodology of section
2221(b)(1) to the extent determined by the Secretary to be
necessary with respect to a sum that equals 100 percent.

Subpart 3—Amount Relating to Direct Costs of Graduate Medical
Education

SEC. 2231. DETERMINATION OF AMOUNT RELATING TO DIRECT COSTS.
(a) IN GENERAL.—For purposes of section 2211(a)(2), the amount

determined under this section for a teaching hospital for a fiscal
year is the sum of—

(1) the amount determined under subsection (b) (relating to
the General Direct-Costs Medical Education Account); and

(2) the amount determined under subsection (c) (relating to
the Medicare Direct-Costs Medical Education Account).

(b) PAYMENT FROM GENERAL ACCOUNT.—
(1) IN GENERAL.—For purposes of subsection (a)(1), the

amount determined under this subsection for a teaching hos-
pital for a fiscal year is the product of—

(A) the amount in the General Direct-Costs Medical Edu-
cation Account on the applicable date under section 2201(d)
(once the appropriation under such section is made); and

(B) the percentage determined for the hospital under
paragraph (2).
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(2) HOSPITAL-SPECIFIC PERCENTAGE.—
(A) IN GENERAL.—For purposes of paragraph (1)(B), the

percentage determined under this paragraph for a teaching
hospital is the mean average of the respective percentages
determined under subparagraph (B) for each fiscal year of
the applicable period (as defined in section 2221(b)(2)), ad-
justed by the Secretary (upward or downward, as the case
may be) on a pro rata basis to the extent necessary to en-
sure that the sum of the percentages determined under this
subparagraph for all teaching hospitals is equal to 100 per-
cent. The preceding sentence is subject to sections 2232
through 2234.

(B) RESPECTIVE DETERMINATIONS FOR FISCAL YEARS OF
APPLICABLE PERIOD.—For purposes of subparagraph (A),
the percentage determined under this subparagraph for a
teaching hospital for a fiscal year of the applicable period
is the percentage constituted by the ratio of—

(i) the total amount of payments received by the hos-
pital under section 1886(h) for cost reporting periods
beginning during the fiscal year involved; to

(ii) the sum of the respective amounts determined
under clause (i) for the fiscal year for all teaching hos-
pitals.

(3) AVAILABILITY OF DATA.—If a teaching hospital received the
payments specified in paragraph (2)(B)(i) during the applicable pe-
riod but a complete set of the relevant data is not available to the
Secretary for purposes of determining an amount under such para-
graph for the fiscal year involved, the Secretary shall for purposes
of such paragraph make an estimate on the basis of such data as
are available to the Secretary for the applicable period.

(c) PAYMENT FROM MEDICARE ACCOUNT.—
(1) IN GENERAL.—For purposes of subsection (a)(2), the

amount determined under this subsection for a teaching hos-
pital for a fiscal year is the product of—

(A) the amount in the Medicare Direct-Costs Medical
Education Account on the applicable date under section
2201(d) (once the appropriation under such section is
made); and

(B) the percentage determined for the hospital under
paragraph (2).

(2) HOSPITAL-SPECIFIC PERCENTAGE.—For purposes of para-
graph (1)(B), the percentage determined under this subsection
for a teaching hospital for a fiscal year is the percentage con-
stituted by the ratio of—

(A) the estimate made by the Secretary for the hospital
for the fiscal year under section 1886(j)(2)(B); to

(B) the sum of the respective estimates referred to in sub-
paragraph (A) for all teaching hospitals.

SEC. 2232. DIRECT COSTS; SPECIAL RULES REGARDING DETERMINA-
TION OF HOSPITAL-SPECIFIC PERCENTAGE.

(a) SPECIAL RULE REGARDING FISCAL YEARS 1995 AND 1996.—
(1) IN GENERAL.—In the case of a teaching hospital whose

first payments under 1886(h) were for cost reporting period be-
ginning in fiscal year 1995 or in fiscal year 1996 (referred to
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in this subsection individually as a ‘‘first payment year’’), the
percentage determined under paragraph (2) for the hospital is
deemed to be the percentage applicable under section 2231(b)(2)
to the hospital, except that the percentage under paragraph (2)
shall be adjusted in accordance with section 2231(b)(2)(A) to the
extent determined by the Secretary to be necessary with respect
to a sum that equals 100 percent.

(2) DETERMINATION OF PERCENTAGE.—For purposes of para-
graph (1), the percentage determined under this paragraph for
a teaching hospital is the percentage constituted by the ratio of
the amount determined under subparagraph (A) to the amount
determined under subparagraph (B), as follows:

(A)(i) If the first payment year for the hospital is fiscal
year 1995, the amount determined under this subpara-
graph is the total amount of payments received by the hos-
pital under section 1886(h) for cost reporting periods begin-
ning in fiscal year 1995.

(ii) If the first payment year for the hospital is fiscal year
1996, the amount determined under this subparagraph is
an amount equal to an estimate by the Secretary of the
total amount of payments that would have been paid to the
hospital under section 1886(h) for cost reporting periods be-
ginning in fiscal year 1995 if such section, as in effect for
fiscal year 1996, had applied to the hospital for fiscal year
1995.

(B)(i) If the first payment year for the hospital is fiscal
year 1995, the amount determined under this subpara-
graph is the aggregate total of the payments received by
teaching hospitals under section 1886(h) for cost reporting
periods beginning in fiscal year 1995.

(ii) If the first payment year for the hospital is fiscal year
1996—

(I) the Secretary shall make an estimate in accord-
ance with subparagraph (A)(ii) for all teaching hos-
pitals; and

(II) the amount determined under this subparagraph
is the sum of the estimates made by the Secretary
under subclause (I).

(b) NEW TEACHING HOSPITALS.—
(1) IN GENERAL.—In the case of a teaching hospital that did

not receive payments under section 1886(h) for any of the fiscal
years 1992 through 1996, the percentage determined under
paragraph (3) for the hospital is deemed to be the percentage
applicable under section 2231(b)(2) to the hospital, except that
the percentage under paragraph (3) shall be adjusted in accord-
ance with section 2231(b)(2)(A) to the extent determined by the
Secretary to be necessary with respect to a sum that equals 100
percent. This subsection does not apply to a teaching hospital
described in the preceding sentence if the hospital is in a State
for which a demonstration project under section 1814(b)(3) is in
effect.

(2) DESIGNATED FISCAL YEAR REGARDING DATA.—The deter-
mination under paragraph (3) of a percentage for a teaching
hospital described in paragraph (1) shall be made for the most
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recent fiscal year for which the Secretary has sufficient data to
make the determination (referred to in this subsection as the
‘‘designated fiscal year’’).

(3) DETERMINATION OF PERCENTAGE.—For purposes of para-
graph (1), the percentage determined under this paragraph for
the teaching hospital involved is the percentage constituted by
the ratio of the amount determined under subparagraph (A) to
the amount determined under subparagraph (B), as follows:

(A) The amount determined under this subparagraph is
an amount equal to an estimate by the Secretary of the
total amount of payments that would have been paid to the
hospital under section 1886(h) for the designated fiscal year
if such section, as in effect for the first fiscal year for which
payments pursuant to this subsection are to be made to the
hospital, had applied to the hospital for cost reporting peri-
ods beginning in the designated fiscal year.

(B) The Secretary shall make an estimate in accordance
with subparagraph (A) for all teaching hospitals. The
amount determined under this subparagraph is the sum of
the estimates made by the Secretary under the preceding
sentence.

(c) CONSOLIDATIONS AND MERGERS.—In the case of two or more
teaching hospitals that have each received payments pursuant to
section 2231 for one or more fiscal years and that undergo a consoli-
dation or merger, the percentage applicable to the resulting teaching
hospital for purposes of section 2231(b) is the sum of the respective
percentages that would have applied pursuant to such section if the
hospitals had not undergone the consolidation or merger.
SEC. 2233. DIRECT COSTS; AUTHORITY FOR PAYMENTS TO CONSORTIA

OF PROVIDERS.
(a) IN GENERAL.—In lieu of making payments to teaching hos-

pitals pursuant to section 2231, the Secretary may make payments
under this section to consortia that meet the requirements of sub-
section (b).

(b) QUALIFYING CONSORTIUM.—For purposes of subsection (a), a
consortium meets the requirements of this subsection if the consor-
tium is in compliance with the following:

(1) The consortium consists of an approved medical residency
training program, a teaching hospital, and one or more of the
following entities:

(A) Schools of medicine or osteopathic medicine.
(B) Other teaching hospitals (or the approved medical

residency training programs of the hospitals).
(C) Community health centers (under section 330 of the

Public Health Service Act), migrant health centers (under
section 329 of such Act), or facilities described in section
340 of such Act.

(D) Medical group practices.
(E) Managed care entities.
(F) Entities furnishing outpatient services.
(G) Such other entities as the Secretary determines to be

appropriate.
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(2) The members of the consortium have agreed to participate
in the programs of graduate medical education that are oper-
ated by the teaching hospitals in the consortium.

(3) With respect to the receipt by the consortium of payments
made pursuant to this section, the members of the consortium
have agreed on a method for allocating the payments among the
members.

(4) The consortium meets such additional requirements as the
Secretary may establish.

(c) PAYMENTS FROM ACCOUNTS.—
(1) IN GENERAL.—Subject to subsection (d), the total of pay-

ments to a qualifying consortium for a fiscal year pursuant to
subsection (a) shall be the sum of—

(1) the aggregate amount determined for the teaching hos-
pitals of the consortium pursuant to paragraph (1) of section
2231(a); and

(2) an amount determined in accordance with the methodol-
ogy that applies pursuant to paragraph (2) of such section, ex-
cept that the estimate used for purposes of subsection (c)(2)(A)
of such section shall be the estimate made for the consortium
under section 1886(j)(2)(C)(ii).

(d) LIMITATION ON AGGREGATE TOTAL OF PAYMENTS TO CONSOR-
TIA.—The aggregate total of the amounts paid under subsection
(c)(2) to qualifying consortia for a fiscal year may not exceed the
sum of—

(1) the aggregate total of the amounts that would have been
paid under section 2231(c) for the fiscal year to the teaching
hospitals of the consortia if the hospitals had not been partici-
pants in the consortia; and

(2) an amount equal to 1 percent of the amount that applies
under paragraph (1)(A) of such section for the fiscal year (relat-
ing to the Medicare Direct-Costs Medical Education Account).

(e) DEFINITION.—For purposes of this title, the term ‘‘qualifying
consortium’’ means a consortium that meets the requirements of
subsection (b).
SEC. 2234. DIRECT COSTS; ALTERNATIVE PAYMENTS REGARDING

TEACHING HOSPITALS IN CERTAIN STATES.
(a) IN GENERAL.—In the case of a teaching hospital in a State for

which a demonstration project under section 1814(b)(3) is in effect,
this section applies in lieu of section 2231. For purposes of section
2211(a)(2), the amount determined for a teaching hospital for a fis-
cal year is the product of—

(1) the amount in the General Direct-Costs Medical Edu-
cation Account on the applicable date under section 2201(d)
(once the appropriation under such section is made); and

(2) the percentage determined under subsection (b) for the
hospital.

(b) DETERMINATION OF PERCENTAGE.—For purposes of subsection
(a)(2):

(1) The Secretary shall make an estimate of the total amount
of payments that would have been received under section
1886(h) by the hospital involved with respect to each of the fis-
cal years of the applicable period if such section (as in effect for
such fiscal years) had applied to the hospital for such years.
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(2) The percentage determined under this subsection for the
hospital for a fiscal year is a mean average percentage deter-
mined for the hospital in accordance with the methodology of
section 2231(b)(2)(A), except that the estimate made by the Sec-
retary under paragraph (1) of this subsection for a fiscal year
of the applicable period is deemed to be the amount that applies
for purposes of section 2231(b)(2)(B)(i) for such year.

(c) RULE REGARDING PAYMENTS FROM CERTAIN AMOUNTS.—In
the case of a teaching hospital in a State for which a demonstration
project under section 1814(b)(3) is in effect, this section does not pro-
vide any payment to the hospital from amounts transferred to the
Fund under section 1886(j).

Subpart 4—General Provisions

SEC. 2241. ADJUSTMENTS IN PAYMENT AMOUNTS.
(a) COLLECTION OF DATA ON ACCURACY OF ESTIMATES.—The Sec-

retary shall collect data on whether the estimates made by the Sec-
retary under section 1886(j) for a fiscal year were substantially ac-
curate.

(b) ADJUSTMENTS.—If the Secretary determines under subsection
(a) that an estimate for a fiscal year was not substantially accurate,
the Secretary shall, for the first fiscal year beginning after the Sec-
retary makes the determination—

(1) make adjustments accordingly in transfers to the Fund
under section 1886(j); and

(2) make adjustments accordingly in the amount of payments
to teaching hospitals pursuant to 2231(c) (or, as applicable, to
qualifying consortia pursuant to section 2233(c)(2)).

PART C—OTHER MATTERS

SEC. 2251. ADVISORY PANEL ON REFORM IN FINANCING OF TEACHING
HOSPITALS AND GRADUATE MEDICAL EDUCATION.

(a) ESTABLISHMENT.—The Chair of the Medicare Payment Review
Commission under section 1806 shall establish a temporary advi-
sory panel to be known as the Advisory Panel on Financing for
Teaching Hospitals and Graduate Medical Education (in this sec-
tion referred to as the ‘‘Panel’’).

(b) DUTIES.—The Panel shall develop recommendations on wheth-
er and to what extent Federal policies regarding teaching hospitals
and graduate medical education should be reformed, including rec-
ommendations regarding the following:

(1) The financing of graduate medical education, including
consideration of alternative broad-based sources of funding for
such education.

(2) The financing of teaching hospitals, including consider-
ation of the difficulties encountered by such hospitals as com-
petition among health care entities increases. Matters consid-
ered under this paragraph shall include consideration of the ef-
fects on teaching hospitals of the method of financing used for
the MedicarePlus program under part C of title XVIII.

(3) The methodology for making payments for graduate medi-
cal education, and the selection of entities to receive the pay-
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ments. Matters considered under this paragraph shall include
the following:

(A) The methodology under part B for making payments
from the Fund, including the use of data from the fiscal
years 1992 through 1994, and including the methodology
that applies with respect to consolidations and mergers of
participants in the program under such part and with re-
spect to the inclusion of additional participants in the pro-
gram.

(B) Issues regarding children’s hospitals, and approved
medical residency training programs in pediatrics.

(C) Whether and to what extent payments are being made
(or should be made) for graduate training in the various
nonphysician health professions.

(4) Federal policies regarding international medical grad-
uates.

(5) The dependence of schools of medicine on service-gen-
erated income.

(6) The effects of the amendments made by section 15412 of
the Medicare Preservation Act of 1995, including adverse effects
on teaching hospitals that result from modifications in policies
regarding international medical graduates.

(7) Whether and to what extent the needs of the United States
regarding the supply of physicians will change during the 10-
year beginning on October 1, 1995, and whether and to what
extent any such changes will have significant financial effects
on teaching hospitals.

(8) The appropriate number and mix of residents.
(c) COMPOSITION.—Not later than three months after being des-

ignated as the initial chairman of the Medicare Payment Review
Commission, the chairman of the Commission shall appoint to the
Panel 19 individuals who are not members of the Commission, who
are not officers or employees of the United States, and who possess
expertise on matters on which the Panel is to make recommenda-
tions under subsection (b). Such individuals shall include the fol-
lowing:

(1) Deans from allopathic and osteopathic schools of medi-
cine.

(2) Chief executive officers (or equivalent administrative
heads) from academic health centers, integrated health care sys-
tems, and approved medical residency training programs.

(3) Chairs of departments or divisions from allopathic and
osteopathic schools of medicine, schools of dentistry, and ap-
proved medical residency training programs in oral surgery.

(4) Individuals with leadership experience from each of the
fields of advanced practice nursing, physician assistants, and
podiatric medicine.

(5) Individuals with substantial experience in the study of is-
sues regarding the composition of the health care workforce of
the United States.

(6) Individuals with expertise on the financing of health care.
(7) Representatives from health insurance organizations and

health plan organizations.
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(d) RELATIONSHIP OF PANEL TO MEDICARE PAYMENT REVIEW
COMMISSION.—From amounts appropriated under subsection (n),
the Medicare Review Payment Commission shall provide for the
Panel such staff and administrative support (including quarters for
the Panel) as may be necessary for the Panel to carry out the duties
under subsection (b).

(e) CHAIR.—The Panel shall designate a member of the Panel to
serve as the Chair of the Panel.

(f) MEETINGS.—The Panel shall meet at the call of the Chair or
a majority of the members, except that the first meeting of the Panel
shall be held not later than three months after the date on which
appointments under subsection (c) are completed.

(g) TERMS.—The term of a member of the Panel is the duration
of the Panel.

(h) VACANCIES.—
(1) IN GENERAL.—A vacancy in the membership of the Panel

does not affect the power of the remaining members to carry out
the duties under subsection (b). A vacancy in the membership
of the Panel shall be filled in the manner in which the original
appointment was made.

(2) INCOMPLETE TERM.—If a member of the Panel does not
serve the full term applicable to the member, the individual ap-
pointed to fill the resulting vacancy shall be appointed for the
remainder of the term of the predecessor of the individual.

(i) COMPENSATION; REIMBURSEMENT OF EXPENSES.—
(1) COMPENSATION.—Members of the Panel shall receive com-

pensation for each day (including traveltime) engaged in carry-
ing out the duties of the Committee. Such compensation may
not be in an amount in excess of the daily equivalent of the an-
nual maximum rate of basic pay payable under the General
Schedule (under title 5, United States Code) for positions above
GS–15.

(2) REIMBURSEMENT.—Members of the Panel may, in accord-
ance with chapter 57 of title 5, United States Code, be reim-
bursed for travel, subsistence, and other necessary expenses in-
curred in carrying out the duties of the Panel.

(j) CONSULTANTS.—The Panel may procure such temporary and
intermittent services of consultants under section 3109(b) of title 5,
United States Code, as the Panel may determine to be useful in car-
rying out the duties under subsection (b). The Panel may not pro-
cure services under this subsection at any rate in excess of the daily
equivalent of the maximum annual rate of basic pay payable under
the General Schedule for positions above GS–15. Consultants under
this subsection may, in accordance with chapter 57 of title 5, United
States Code, be reimbursed for travel, subsistence, and other nec-
essary expenses incurred for activities carried out on behalf of the
Panel pursuant to subsection (b).

(k) POWERS.—
(1) IN GENERAL.—For the purpose of carrying out the duties

of the Panel under subsection (b), the Panel may hold such
hearings, sit and act at such times and places, take such testi-
mony, and receive such evidence as the Panel considers appro-
priate.
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(2) OBTAINING OFFICIAL INFORMATION.—Upon the request of
the Panel, the heads of Federal agencies shall furnish directly
to the Panel information necessary for the Panel to carry out the
duties under subsection (b).

(3) USE OF MAILS.—The Panel may use the United States
mails in the same manner and under the same conditions as
Federal agencies.

(l) REPORTS.—
(1) FIRST INTERIM REPORT.—Not later than one year after the

date of the enactment of the Medicare Preservation Act of 1995,
the Panel shall submit to the Congress a report providing the
recommendations of the Panel regarding the matters specified
in paragraphs (1) through (4) of subsection (b).

(2) SECOND INTERIM REPORT.—Not later than 2 years after
the date of enactment specified in paragraph (1), the Panel
shall submit to the Congress a report providing the rec-
ommendations of the Panel regarding the matters specified in
paragraphs (5) and (6) of subsection (b).

(3) FINAL REPORT.—Not later than 3 years after the date of
enactment specified in paragraph (1), the Panel shall submit to
the Congress a final report providing the recommendations of
the Panel under subsection (b).

(m) DURATION.—The Panel terminates upon the expiration of the
180-day period beginning on the date on which the final report
under subsection (l)(3) is submitted to the Congress.

(n) AUTHORIZATION OF APPROPRIATIONS.—
(1) IN GENERAL.—Subject to paragraph (2), for the purpose of

carrying out this section, there are authorized to be appro-
priated such sums as may be necessary for each of the fiscal
years 1996 through 2000.

(2) LIMITATION.—The authorization of appropriations estab-
lished in paragraph (1) is effective only with respect to appro-
priations made from allocations under section 302(b) of the
Congressional Budget Act of 1974—

(A) for the Subcommittee on Labor, Health and Human
Services, and Education, Committee on Appropriations of
the House of Representatives, in the case of any bill, resolu-
tion, or amendment considered in the House; and

(B) for the Subcommittee on Labor, Health and Human
Services, and Education, Committee on Appropriations of
the Senate, in the case of any bill, resolution, or amend-
ment considered in the Senate.

INTERNAL REVENUE CODE OF 1986

Subtitle A—Income Taxes

* * * * * * *
*

CHAPTER 1—NORMAL TAXES AND SURTAXES

* * * * * * *
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Subchapter B—Computation of Taxable Income
* * * * * * *

PART III—ITEMS SPECIFICALLY EXCLUDED FROM
GROSS INCOME

Sec. 101. Certain death benefits.
Sec. 102. Gifts and inheritances.
Sec. 103. Interest on state and local bonds.

* * * * * * *
øSec. 137. Cross reference to other Acts.¿
Sec. 137. MedicarePlus MSA’s.
Sec. 138. Cross references to other Acts.

* * * * * * *
Sec. 105. AMOUNT RECEIVED UNDER ACCIDENT AND HEALTH PLANS.

(a) * * *

* * * * * * *
(j) CERTAIN REBATES UNDER SOCIAL SECURITY ACT.—Gross in-

come does not include any rebate received under section
1852(e)(1)(A) of the Social Security Act during the taxable year.

* * * * * * *
SEC. 137. MEDICAREPLUS MSA’S.

(a) EXCLUSION.—Gross income shall not include any payment to
the MedicarePlus MSA of an individual by the Secretary of Health
and Human Services under section 1855(f)(1)(B) of the Social Secu-
rity Act.

(b) MEDICAREPLUS MSA.—For purposes of this section—
(1) MEDICAREPLUS MSA.—The term ‘‘MedicarePlus MSA’’

means a trust created or organized in the United States exclu-
sively for the purpose of paying the qualified medical expenses
of the account holder, but only if the written governing instru-
ment creating the trust meets the following requirements:

(A) Except in the case of a trustee-to-trustee transfer de-
scribed in subsection (d)(4), no contribution will be accepted
unless it is made by the Secretary of Health and Human
Services under section 1855(f)(1)(B) of the Social Security
Act.

(B) The trustee is a bank (as defined in section 408(n)),
an insurance company (as defined in section 816), or an-
other person who demonstrates to the satisfaction of the
Secretary that the manner in which such person will ad-
minister the trust will be consistent with the requirements
of this section.

(C) No part of the trust assets will be invested in life in-
surance contracts.

(D) The assets of the trust will not be commingled with
other property except in a common trust fund or common
investment fund.

(E) The interest of an individual in the balance in his ac-
count is nonforfeitable.

(F) Trustee-to-trustee transfers described in subsection
(d)(4) may be made to and from the trust.

(2) QUALIFIED MEDICAL EXPENSES.—
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(A) IN GENERAL.—The term ‘‘qualified medical expenses’’
means, with respect to an account holder, amounts paid by
such holder—

(i) for medical care (as defined in section 213(d)) for
the account holder, but only to the extent such amounts
are not compensated for by insurance or otherwise, or

(ii) for long-term care insurance for the account hold-
er.

(B) HEALTH INSURANCE MAY NOT BE PURCHASED FROM
ACCOUNT.—Subparagraph (A)(i) shall not apply to any pay-
ment for insurance.

(3) ACCOUNT HOLDER.—The term ‘‘account holder’’ means the
individual on whose behalf the MedicarePlus MSA is main-
tained.

(4) CERTAIN RULES TO APPLY.—Rules similar to the rules of
subsections (g) and (h) of section 408 shall apply for purposes
of this section.
(c) TAX TREATMENT OF ACCOUNTS.—

(1) IN GENERAL.—A MedicarePlus MSA is exempt from tax-
ation under this subtitle unless such MSA has ceased to be a
MedicarePlus MSA by reason of paragraph (2). Notwithstand-
ing the preceding sentence, any such MSA is subject to the taxes
imposed by section 511 (relating to imposition of tax on unre-
lated business income of charitable, etc. organizations).

(2) ACCOUNT ASSETS TREATED AS DISTRIBUTED IN THE CASE
OF PROHIBITED TRANSACTIONS OR ACCOUNT PLEDGED AS SECU-
RITY FOR LOAN.—Rules similar to the rules of paragraphs (2)
and (4) of section 408(e) shall apply to MedicarePlus MSA’s,
and any amount treated as distributed under such rules shall
be treated as not used to pay qualified medical expenses.
(d) TAX TREATMENT OF DISTRIBUTIONS.—

(1) INCLUSION OF AMOUNTS NOT USED FOR QUALIFIED MEDI-
CAL EXPENSES.—No amount shall be included in the gross in-
come of the account holder by reason of a payment or distribu-
tion from a MedicarePlus MSA which is used exclusively to pay
the qualified medical expenses of the account holder. Any
amount paid or distributed from a MedicarePlus MSA which is
not so used shall be included in the gross income of such hold-
er.

(2) PENALTY FOR DISTRIBUTIONS NOT USED FOR QUALIFIED
MEDICAL EXPENSES IN MINIMUM BALANCE NOT MAINTAINED.—

(A) IN GENERAL.—The tax imposed by this chapter for
any taxable year in which there is a payment or distribu-
tion from a MedicarePlus MSA which is not used exclu-
sively to pay the qualified medical expenses of the account
holder shall be increased by 50 percent of the excess (if any)
of—

(i) the amount of such payment or distribution, over
(ii) the excess (if any) of—

(I) the fair market value of the assets in the
MedicarePlus MSA as of the close of the calendar
year preceding the calendar year in which the tax-
able year begins, over
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(II) an amount equal to 60 percent of the deduct-
ible under the high deductible/medisave product
covering the account holder as of January 1 of the
calendar year in which the taxable year begins.

(B) EXCEPTIONS.—Subparagraph (A) shall not apply if
the payment or distribution is made on or after the date the
account holder—

(i) becomes disabled within the meaning of section
72(m)(7), or

(ii) dies.
(C) SPECIAL RULES.—For purposes of subparagraph (A)—

(i) all MedicarePlus MSA’s of the account holder
shall be treated as 1 account,

(ii) all payments and distributions not used exclu-
sively to pay the qualified medical expenses of the ac-
count holder during any taxable year shall be treated
as 1 distribution, and

(iii) any distribution of property shall be taken into
account at its fair market value on the date of the dis-
tribution.

(3) WITHDRAWAL OF ERRONEOUS CONTRIBUTIONS.—Para-
graphs (1) and (2) shall not apply to any payment or distribu-
tion from a MedicarePlus MSA to the Secretary of Health and
Human Services of an erroneous contribution to such MSA and
of the next income attributable to such contribution.

(4) TRUSTEE-TO-TRUSTEE TRANSFERS.—Paragraphs (1) and
(2) shall not apply to any trustee-to-trustee transfer from a Med-
icare Plus MSA of an account holder to another MedicarePlus
MSA of such account holder.

(5) COORDINATION WITH MEDICAL EXPENSE DEDUCTION.—For
purposes of section 213, any payment or distribution out of a
MedicarePlus MSA for qualified medical expenses shall not be
treated as an expense paid for medical care.

(e) TREATMENT OF ACCOUNT AFTER DEATH OF ACCOUNT HOLD-
ER.—

(1) TREATMENT IF DESIGNATED BENEFICIARY IS SPOUSE.—
(A) IN GENERAL.—In the case of an account holder’s inter-

est in a MedicarePlus MSA which is payable to (or for the
benefit of) such holder’s spouse upon the death of such
holder, such MedicarePlus MSA shall be treated as a
MedicarePlus MSA of such spouse as of the date of such
death.

(B) SPECIAL RULES IF SPOUSE NOT MEDICARE ELIGIBLE.—
If, as of the date of such death, such spouse is not entitled
to benefits under title XVIII of the Social Security Act, then
after the date of such death—

(i) the Secretary of Health and Human Services may
not make any payments to such MedicarePlus MSA,
other than payments attributable to periods before such
date,

(ii) in applying subsection (b)(2) with respect to such
MedicarePlus MSA, references to the account holder
shall be treated as including references to any depend-
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ent (as defined in section 152) of such spouse and any
subsequent spouse of such spouse, and

(iii) in lieu of applying subsection (d)(2), the rules of
section 220(f)(2) shall apply.

(2) TREATMENT IF DESIGNATED BENEFICIARY IS NOT
SPOUSE.—In the case of an account holder’s interest in a
MedicarePlus MSA which is payable to (or for the benefit of)
any person other than such holder’s spouse upon the death of
such holder—

(A) such account shall cease to be a MedicarePlus MSA
as of the date of death, and

(B) an amount equal to the fair market value of the as-
sets in such account on such date shall be includible—

(i) if such person is not the estate of such holder, in
such person’s gross income for the taxable year which
includes such date, or

(ii) if such person is the estate of such holder, in such
holder’s gross income for last taxable year of such hold-
er.

(f) REPORTS.—
(1) IN GENERAL.—The trustee of a MedicarePlus MSA shall

make such reports regarding such account to the Secretary and
to the account holder with respect to—

(A) the fair market value of the assets in such
MedicarePlus MSA as of the close of each calendar year,
and

(B) contributions, distributions, and other matters,
as the Secretary may require by regulations.

(2) TIME AND MANNER OF REPORTS.—The reports required by
this subsection—

(A) shall be filed at such time and in such manner as the
Secretary prescribes in such regulations, and

(B) shall be furnished to the account holder—
(i) not later than January 31 of the calendar year

following the calendar year to which such reports re-
late, and

(ii) in such manner as the Secretary prescribes in
such regulations.

* * * * * * *
SEC.ø137.¿ 138. CROSS REFERENCES TO OTHER ACTS.

(a) For exemption of—
(1) Allowances and expenditures to meet losses sustained by

persons serving the United States abroad, due to appreciation
of foreign currencies, see section 5943 of title 5, United States
Code.

* * * * * * *

Subchapter F—Exempt Organizations
* * * * * * *

PART I—GENERAL RULE
* * * * * * *
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SEC. 501. EXEMPTION FROM TAX ON CORPORATIONS, CERTAIN
TRUSTS, ETC.

(a) * * *

* * * * * * *
(n) TREATMENT OF HOSPITALS PARTICIPATING IN PROVIDER-SPON-

SORED ORGANIZATIONS.—An organization shall not fail to be treated
as organized and operated exclusively for a charitable purpose for
purposes of subsection (c)(3) solely because a hospital which is
owned and operated by such organization participates in a pro-
vider-sponsored organization (as defined in section 1854(a)(1) of the
Social Security Act), whether or not the provider-sponsored organi-
zation is exempt from tax. For purposes of subsection (c)(3), any per-
son with a material financial interest in such a provider-sponsored
organization shall be treated as a private shareholder or individual
with respect to the hospital.

øn¿ (o) CROSS REFERENCE.—
For nonexemption of Communist-Controlled organizations, see

section 11(b) of the Internal Security Act of 1950 (64 Stat. 997; 50
U.S.C. 790 (b)).

* * * * * * *

Subtitle B—Estate and Gift Taxes

* * * * * * *

CHAPTER 11—ESTATE TAX

* * * * * * *

Subchapter A—Estates of Citizens or Residents

* * * * * * *

PART IV—TAXABLE ESTATE

Sec. 2051. Definition of taxable estate.
Sec. 2053. Expenses, indebtedness, and taxes.
Sec. 2054. Losses.
Sec. 2055. Transfers for public, charitable, and religious uses.
Sec. 2056. Bequests, etc., to surviving spouse.
Sec. 2056A. Qualified domestic trust.
Sec. 2057. MedicarePlus MSA’s.

* * * * * * *
SEC. 2057. MEDICAREPLUS MSA’S.

For purposes of the tax imposed by section 2001, the value of the
taxable estate shall be determined by deducting from the value of
the gross estate an amount equal to the value of any MedicarePlus
MSA (as defined in section 137(b)) included in the gross estate.

* * * * * * *

Subtitle D—Miscellaneous Excise Taxes

* * * * * * *
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CHAPTER 43—QUALIFIED PENSION, ETC., PLANS

* * * * * * *
SEC. 4975. TAX ON PROHIBITED TRANSACTIONS.

(a) * * *

* * * * * * *
(c) PROHIBITED TRANSACTION.—

(1) GENERAL RULE.—For purposes of this section, the term
‘‘prohibited transaction’’ means any direct or indirect—

(A) sale or exchange, or leasing, of any property between
a plan and a disqualified person;

* * * * * * *
(4) SPECIAL RULE FOR MEDICAREPLUS MSA’s.—An individual

for whose benefit a MedicarePlus MSA (within the meaning of
section 137(b)) is established shall be exempt from the tax im-
posed by this section with respect to any transaction concerning
such account (which would otherwise be taxable under this sec-
tion) if, with respect to such transaction, the account ceases to
be a MedicarePlus MSA by reason of the application of section
137(c)(2) to such account.

* * * * * * *
(e) DEFINITIONS.—

ø(1) PLAN.—For purposes of this section, the term ‘‘plan’’
means a trust described in section 401(a) which forms a part
of a plan, or a plan described in section 403(a), which trust or
plan is exempt from tax under section 501(a), an individual re-
tirement account described in section 408(a) or an individual
retirement annuity described in section 408(b) (or a trust, plan,
account, or annuity which, at any time, has been determined
by the Secretary to be such a trust, plan, or account).¿

(1) PLAN.—For purposes of this section, the term ‘‘plan’’
means—

(A) a trust described in section 401(a) which forms a part
of a plan, or a plan described in section 403(a), which trust
or plan is exempt from tax under section 501(a),

(B) an individual retirement account described in section
408(a),

(C) an individual retirement annuity described in section
408(b),

(D) a medical savings account described in section
220(d),

(E) a MedicarePlus MSA described in section 137(b), or
(F) a trust, plan, account, or annuity which, at any time,

has been determined by the Secretary to be described in any
preceding subparagraph of this paragraph.

* * * * * * *

Subtitle F—Procedure and Administration

* * * * * * *
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CHAPTER 61—INFORMATION AND RETURNS

* * * * * * *

Subchapter B—Miscellaneous Provisions

* * * * * * *
SEC. 6103. CONFIDENTIALITY AND DISCLOSURE OF RETURNS AND RE-

TURN INFORMATION.
(a) * * *

* * * * * * *
(l) DISCLOSURE OF RETURNS AND RETURN INFORMATION FOR PUR-

POSES OTHER THAN TAX ADMINISTRATION.—
(1) * * *

* * * * * * *
(12) DISCLOSURE OF CERTAIN TAXPAYER IDENTITY INFORMA-

TION FOR VERIFICATION OF EMPLOYMENT STATUS OF MEDICARE
BENEFICIARY AND SPOUSE OF MEDICARE BENEFICIARY.—

(A) * * *

* * * * * * *
ø(F) TERMINATION.—Subparagraphs (A) and (B) shall not

apply to—
ø(i) any request made after September 30, 1988, and
ø(ii) any request made before such date for informa-

tion relating to—
ø(I) 1997 or thereafter in the case of subpara-

graph (A), or
ø(II) 1998 or thereafter in the case of subpara-

graph (B).¿

* * * * * * *

CHAPTER 68—ADDITIONS TO THE TAX, ADDITIONAL
AMOUNTS, AND ASSESSABLE PENALTIES

* * * * * * *

Subchapter B—Assessable Penalties

Part I. General provisions.
Part II. Failure to comply with certain information reporting requirements.

PART I—GENERAL PROVISIONS

Sec. 6671. Rules for application of assessable penalties.
Sec. 6672. Failure to collect and pay over tax, or attempt to evade or defeat tax.
Sec. 6673. Sanctions and costs awarded by courts.

* * * * * * *
øSec. 6693. Failure to provide reports on individual retirement accounts or annu-

ities; penalties relating to designated nondeductible contributons.¿
Sec. 6693. Failure to file reports on individual retirement plans and certain other

tax-favored accounts; penalties relating to designated nondeductible con-
tributions.

* * * * * * *
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øSEC. 6693. FAILURE TO PROVIDE REPORTS ON INDIVIDUAL RETIRE-
MENT ACCOUNTS OR ANNUITIES; PENALTIES RELATING
TO DESIGNATED NONDEDUCTIBLE CONTRIBUTIONS.

ø(a) The person required by subsection (i) or (l) of section 408 to
file a report regarding an individual retirement account or individ-
ual retirement annuity at the time and in the manner required by
such subsecton shall pay a penalty of $50 for each failure unless
it is shown that such failure is due to reasonable cause.¿
SEC. 6693. FAILURE TO FILE REPORTS ON INDIVIDUAL RETIREMENT

PLANS AND CERTAIN OTHER TAX-FAVORED ACCOUNTS;
PENALTIES RELATING TO DESIGNATED NONDEDUCTIBLE
CONTRIBUTIONS.

(a) Reports.—
(1) IN GENERAL.—If a person required to file a report under

a provision referred to in paragraph (2) fails to file such report
at the time and in the manner required by such provision, such
person shall pay a penalty of $50 for each failure unless it is
shown that such failure is due to reasonable cause.

(2) PROVISIONS.—The provisions referred to in this paragraph
are—

(A) subsections (i) and (l) of section 408 (relating to indi-
vidual retirement plans),

(B) section 220(h) (relating to medical savings accounts),
and

(C) section 137(f) (relating to MedicarePlus MSA’s).

* * * * * * *

SECTION 13562 OF THE OMNIBUS BUDGET
RECONCILIATION ACT OF 1993

SEC. 13562. PHYSICIAN OWNERSHIP AND REFERRAL.
(a) * * *
(b) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in øparagraph (2)¿
paragraphs (2) and (3), the amendments made by this section
shall apply to referrals—

(A) made on or after January 1, 1992, in the case of clin-
ical laboratory services, and

(B) made after December 31, 1994, in the case of other
designated health services.

* * * * * * *
(3) PROMULGATION OF REGULATIONS.—Notwithstanding para-

graphs (1) and (2), the amendments made by this section shall
not apply to any referrals made before the effective date of final
regulations promulgated by the Secretary of Health and Human
Services to carry out such amendments.

* * * * * * *
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SECTION 101 OF EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

DUTY OF DISCLOSURE AND REPORTING

SEC. 101. (a) * * *

* * * * * * *
ø(f) INFORMATION NECESSARY TO COMPLY WITH MEDICARE AND

MEDICAID COVERAGE DATA BANK REQUIREMENTS.—
ø(1) PROVISION OF INFORMATION BY GROUP HEALTH PLAN

UPON REQUEST OF EMPLOYER.—
ø(A) IN GENERAL.—An employer shall comply with the

applicable requirements of section 1144 of the Social Secu-
rity Act (as added by section 13581 of the Omnibus Budget
Reconciliation Act of 1993). Upon the request of an em-
ployer maintaining a group health plan, any plan sponsor,
plan administrator, insurer, third-party administrator, or
other person who maintains under the plan the informa-
tion necessary to enable the employer to comply with the
applicable requirements of section 1144 of the Social Secu-
rity Act shall, in such form and manner as may be pre-
scribed in regulations of the Secretary (in consultation
with the Secretary of Health and Human Services), pro-
vide such information (not inconsistent with paragraph
(2))—

ø(i) in the case of a request by an employer de-
scribed in subparagraph (B) and a plan that is not a
multiemployer plan or a component of an arrangement
described in subparagraph (C), to the Medicare and
Medicaid Coverage Data Bank;

ø(ii) in the case of a plan that is a multiemployer
plan or is a component of an arrangement described in
subparagraph (C), to the employer or to such Data
Bank, at the option of the plan; and

ø(iii) in any other case, to the employer or to such
Data Bank, at the option of the employer.

ø(B) EMPLOYER DESCRIBED.—An employer is described in
this subparagraph for any calendar year if such employer
normally employed fewer than 50 employees on a typical
business day during such calendar year.

ø(C) ARRANGEMENT DESCRIBED.—An arrangement de-
scribed in this subparagraph is any arrangement in which
two or more employers contribute for the purpose of pro-
viding group health plan coverage for employees.

ø(2) INFORMATION NOT REQUIRED TO BE PROVIDED.—Any plan
sponsor, plan administrator, insurer, third-party adminis-
trator, or other person described in paragraph (1)(A) (other
than the employer) that maintains the information under the
plan shall not provide to an employer in order to satisfy the
requirements of section 1144 of the Social Security Act, and
shall not provide to the Data Bank under such section, infor-
mation that pertains in any way to—

ø(A) the health status of a participant, or of the partici-
pant’s spouse, dependent child, or other beneficiary,
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ø(B) the cost of coverage provided to any participant or
beneficiary, or

ø(C) any limitations on such coverage specific to any
participant or beneficiary.

ø(3) REGULATIONS.—The Secretary may, in consultation with
the Secretary of Health and Human Services, prescribe such
regulations as are necessary to carry out this subsection.¿

* * * * * * *

SECTION 552A OF TITLE 5, UNITED STATES CODE

§ 552a. Records maintained on individuals
(a) DEFINITIONS.—For purposes of this section—

(1) * * *

* * * * * * *
(8) the term ‘‘matching program’’—

(A) * * *
(B) but does not include—

(i) * * *

* * * * * * *
(v) matches—

(I) using records predominantly relating to Fed-
eral personnel, that are performed for routine ad-
ministrative purposes (subject to guidance pro-
vided by the Director of the Office of Management
and Budget pursuant to subsection (v)); or

(II) conducted by an agency using only records
from systems of records maintained by that agen-
cy;

if the purpose of the match is not to take any adverse
financial, personnel, disciplinary, or other adverse ac-
tion against Federal personnel; or

(vi) matches performed for foreign counterintel-
ligence purposes or to produce background checks for
security clearances of Federal personnel or Federal
contractor personnel; øor

ø(vii) matches performed pursuant to section
6103(l)(12) of the Internal Revenue Code of 1986 and
section 1144 of the Social Security Act;¿

* * * * * * *

SECTION 6011 OF THE OMNIBUS BUDGET
RECONCILIATION ACT OF 1989

SEC. 6011. PASS THROUGH PAYMENT FOR HEMOPHILIA INPATIENTS.
(a) * * *

* * * * * * *
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(d) EFFECTIVE DATE.—The amendments made by subsection (a)
shall apply with respect to items furnished 6 months after the date
of enactment of this Act øand shall expire September 30, 1994¿.

SECTION 9305 OF THE OMNIBUS BUDGET
RECONCILITATION ACT OF 1986

SEC. 9305. IMPROVING QUALITY OF CARE WITH RESPECT TO PART A
SERVICES.

(a) * * *

* * * * * * *
(g) EXTENSION WAIVER OF LIABILITY PROVISIONS TO HOSPICE

PROGRAMS.—
(1) * * *

* * * * * * *
(3) EFFECTIVE DATE.—The amendments made by paragraph

(1) shall apply to coverage denials occurring on or after July
1, 1987, and before øDecember 31, 1995¿ September 30, 1996.

* * * * * * *

SECTION 353 OF THE PUBLIC HEALTH SERVICE ACT

CERTIFICATION OF LABORATORIES

SEC. 353. (a) * * *

* * * * * * *
(d) REQUIREMENTS FOR CERTIFICATES.—

(1) * * *
(2) EXEMPTION OF PHYSICIAN OFFICE LABORATORIES.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), a clinical laboratory in a physician’s office (including
an office of a group of physicians) which is directed by a
physician and in which examinations and procedures are
either performed by a physician or by individuals super-
vised by a physician solely as an adjunct to other services
provided by the physician’s office is exempt from this sec-
tion.

(B) EXCEPTION.—A clinical laboratory described in sub-
paragraph (A) is not exempt from this section when it per-
forms a pap smear (Papanicolaou Smear) analysis.

(C) DEFINITION.—For purposes of subparagraph (A), the
term ‘‘physician’’ has the same meaning as is prescribed for
such term by section 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)).

ø(2)¿ (3) REQUIREMENTS FOR CERTIFICATES OF WAIVER.—
(A) IN GENERAL.—A laboratory which only performs lab-

oratory examinations and procedures described in para-
graph ø(3)¿ (4) shall be issued a certificate of waiver or
have its certificate of waiver renewed if—

(i) the laboratory submits an application—
(I) in such form and manner as the Secretary

shall prescribe,
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(II) that describes the characteristics of the lab-
oratory examinations and other procedures per-
formed by the laboratory, including the number
and types of laboratory examinations and other
procedures performed, the methodologies for lab-
oratory examinations and other procedures em-
ployed, and the qualifications (educational back-
ground, training, and experience) of the personnel
directing and supervising the laboratory and per-
forming the laboratory examinations and other
procedures, and

(III) that contains such other information as the
Secretary may reasonably require to determine
compliance with this section, and

(ii) the laboratory agrees to make records available
and submit reports to the Secretary as the Secretary
may require.

(B) CHANGES.—If a laboratory makes changes in the ex-
aminations and other procedures performed by it only with
respect to examinations and procedures which are de-
scribed in paragraph (3), the laboratory shall report such
changes to the Secretary not later than 6 months after the
change has been put into effect. If a laboratory proposes to
make changes in the examinations and procedures per-
formed by it such that the laboratory will perform an ex-
amination or procedure not described in paragraph (3), the
laboratory shall report such change to the Secretary before
the change takes effect.

(C) EFFECT.—Subsections (f) and (g) shall not apply to a
laboratory to which has been issued a certificate of waiver.

ø(3)¿ (4) EXAMINATIONS AND PROCEDURES.—The examina-
tions and procedures identified in paragraph ø(2)¿ (3) are sim-
ple laboratory examinations and procedures which, as deter-
mined by the Secretary, have an insignificant risk of an erro-
neous result, including those which—

(A) have been approved by the Food and Drug Adminis-
tration for home use,

(B) employ methodologies that are so simple and accu-
rate as to render the likelihood of erroneous results neg-
ligible, or

(C) the Secretary has determined pose no reasonable
risk of harm to the patient if performed incorrectly.

ø(4)¿ (5) DEFINITION.—As used in this section, the term ‘‘cer-
tificate’’ includes a certificate of waiver issued under paragraph
ø(2)¿ (3).

* * * * * * *
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IX. DISSENTING VIEWS

MINORITY VIEWS OF THE DEMOCRATIC MEMBERS OF THE COMMITTEE
ON WAYS AND MEANS

MEDICARE—OUR CONTRACT WITH AMERICA’S SENIORS

Medicare is one of the finest achievement of our country. All
Americans can be justifiably proud that we as a people provide
health security to those who have retired after a lifetime of hard
work.

The enactment of Medicare in 1965 under the leadership of
President Johnson revolutionized the health security of the Na-
tion’s senior citizens. In 1963, half the elderly had no health insur-
ance because private health insurance companies avoided covering
the elderly. Many of our seniors could not afford the expensive cov-
erage that was available to them, and the few policies which were
written provided inadequate coverage.

Today, over 99 percent of the elderly are covered. They face no
discrimination, no risk selection, and no pre-existing condition ex-
clusions. Over 6,000 hospitals, 3000,000 physicians, and 250 health
maintenance organizations (HMOs) contract with Medicare to pro-
vide care to 37 million Americans. Medicare is popular with bene-
ficiaries and providers. Polls show the American public consistently
and strongly support Medicare—three-quarters of the under-65
population favor having the option to choose Medicare for their
health insurance coverage. Seniors consistently rate their Medicare
coverage more highly than non-seniors rate their private coverage.

THE REPUBLICAN MEDICARE-LESS PLAN

We would not have this proud record of achievement for Medi-
care if the country had listened to the Republican Party. The fact
that Republicans have voted to slash $270 billion from Medicare in
order to pay for tax cuts for those who don’t need them should
come as no surprise. The Republican Party has never supported the
Medicare program.

The historical record is unmistakably clear—if it had been up to
the Republican Party, the Medicare program never would have
been enacted. In 1965, 93 percent of House Republicans voted
against establishing Medicare. Their attitude hasn’t changed today.
As recently as July 10, 1995, Republican Majority Leader Armey
said that he believed that Medicare was ‘‘a program I would have
no part of in a free world.’’

Now the Republican majority of the Committee on Ways and
Means has reported a bill making the largest cuts in the history
of the Medicare program. And they don’t need to.
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For months the Republicans have cried wolf about the so-called
bankruptcy of Medicare—even though the Trustees said it was in
worse shape last year—a year in which the Republicans opposed all
efforts to deal with the problem.

Democrats have dealt with the solvency of the Medicare Trust
Fund nine times, without fanfare or partisan propaganda. This
issue is not, therefore, either new or surprising or—as Republicans
allege so glibly—a ‘‘crisis.’’ We all have been here before. In 1977,
the Trustees of the Part A Trust Fund reported that the fund
would become insolvent in 1987. By 1984, the insolvency date was
1991. Today, the insolvency date is 2002, due to prudent action by
the Congress to keep Medicare solvent.

In fact, the last people who have the right to say anything about
Medicare and its funding are our colleagues on the Republican
side. Last year, the Medicare Trustees reported that the Fund
would be exhausted in 2001. No one on the Republican side pointed
with alarm to last year’s report, although insolvency was estimated
to be just as imminent, seven years in the future.

Ironically, the only action taken in 1995 thus far relating to the
solvency of the Hospital Insurance (Part A) Trust Fund is approval
by the Republicans in the House of Representatives of the Repub-
lican Contract with America provision which takes money out of
the Part A Trust Fund through a reduction in the amount of Social
Security benefits subject to taxation. Over $36 billion would be re-
moved from the Fund over seven years through this legislation. It
is at best disingenuous to wring your hands about the future sol-
vency of the Trust Fund when you have already voted to take
money out of the Fund. We understand that the ‘‘Contract’’ provi-
sion will be combined with this bill and voted on again as part of
the budget reconciliation legislation for this year—the height of hy-
pocrisy.

In addition, the question of Trust Fund insolvency has nothing
to do with Medicare’s Supplementary Medical Insurance program,
Part B. The report of the Part B Trustees states that Part B is ac-
tuarially sound. Therefore, if reductions in Medicare are being
made solely to ‘‘save’’ the Trust Funds, there is no reason to cut
Part B at all, since Part B’s Trust Fund doesn’t need ‘‘saving.’’

Of course, this bill has nothing to do with ‘‘saving’’ the Medicare
Part A Trust Fund. The huge cuts in Medicare, $270 billion over
seven years, proposed in this bill are far beyond any amount that
is needed reasonably to extend the solvency of the Part A Trust
Fund. The bill makes large cuts in Part B and takes billions of dol-
lars right out of the pockets of beneficiaries. Not one penny of these
funds will be paid into the Medicare Trust Fund. The dollars will
all go into general revenue.

In fact, the current Medicare Trustees, publicly and in cor-
respondence with the Congress, have expressed deep concern about
the Republicans’ distorted use of the latest Trustees’ report. The
Trustees and every other responsible authority have stated that
cuts of the size proposed by the Republicans are not needed to ad-
dress the solvency of the Medicare Trust Fund. They have repeat-
edly noted that a reduction in Part A outlays of approximately $89
billion would be sufficient to assure solvency at least until 2006.
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So why do the Republicans want to cut three times what is need-
ed to assure Medicare solvency? The answer is simple: to finance
tax breaks for the wealthy. Why do they want to cut $140 billion
from Part B—$53.6 billion of which comes out of the pockets of sen-
iors—when it does nothing to assure Medicare solvency? The an-
swer is simple: to finance tax breaks for the wealthy. Why did they
do it without having a single hearing to shine the tiniest flashlight
on the details of this bill? The answer is that they don’t want any-
one to know that they are gutting Medicare to pay for tax cuts for
the wealthiest Americans.

THE REPUBLICAN PLAN DOES NO MORE FOR THE SOLVENCY OF PART
A THAN DEMOCRATIC SUBSTITUTES, WHILE SLASHING MEDICARE
THREE TIMES AS MUCH

The Republicans propose to cut $270 billion from Medicare over
the next seven years. This is a 24 percent cut in the program in
2002. According to their rhetoric, doing so will ‘‘save’’ Medicare.
Nothing could be further from the truth. Even using the Repub-
licans’ own standard, their plan falls short.

As Committee Chairman Bill Archer stated in a press release on
September 27, 1995, ‘‘any ‘proposal’ that fails to save Medicare
until the eve of the baby boomer retirement must be considered a
failure.’’ On July 20, 1995, on C–SPAN, Representative McCrery
said that under the Republican plan Medicare ‘‘should remain sol-
vent as far as the eye can see.’’ Unfortunately, their plan doesn’t
come anywhere close to meeting their own standard when the
‘‘Contract’’ revenue loss to the Medicare Trust Fund is taken into
account. According to the actuaries for the Medicare Trust Fund,
the Republican plan ‘‘would extend the life of the HI [Part A] Trust
Fund through the third quarter of calendar year 2006’’ [from a let-
ter dated October 11, 1995, to Representative Sam Gibbons from
Bruce Vladeck, Administrator of the Health Care Financing Ad-
ministration (HCFA), based on data from the Medicare actuaries].
2006 is many years short of the earliest year the baby boomers will
begin to retire—2011—and it certainly does not mean the plan will
remain solvent ‘‘as far as the eye can see.’’

This result comes from an honest examination of the figures. The
Republican bill reduces expected Medicare Part A spending by $130
billion over the next seven years. However, to understand the true
impact of Republican proposals on Medicare solvency, this amount
must be reduced by $36.6 billion, the amount which will be lost be-
cause the House Republicans voted to shrink the amount of Social
Security benefits subject to income taxation, an action that will rob
the Medicare Trust Fund of $36.6 billion. Therefore, the net impact
of Republican proposals on the Medicare Trust Fund is a reduction
in spending of only $93 billion, virtually the same impact in the
Democratic Substitute would have had on the Fund if the Repub-
licans had not rejected it on a straight party-line vote, as the fol-
lowing chart illustrates.
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The trust is now out, and the actuaries agree: the Republicans
are jeopardizing the health and financial security of our families
and our parents based on a false promise, and a big lie. They are
taking three times as much out of Medicare as is needed, and they
are treating the Medicare Trust Fund as though it were a slush
fund to pay for tax cuts for the privileged few.

MEDICARE ‘‘MINUS’’

When this effort to frighten the public into accepting huge cuts
in Medicare fails, the Republicans will turn to a new smoke screen
called ‘‘reform’’ in order to justify their unnecessary cuts. The ulti-
mate Republican goal is to turn the Medicare program into a frac-
tured, unworkable system. Their plan will subject seniors to the
same kinds of redtape and harassment over paying claims which
are becoming all too common in the private health insurance indus-
try. Medicare’s dollars will be soaked up by the private sector’s
profits and huge overhead.

As the Committee plan already makes clear—the Republicans
will provide vouchers for managed care. The value of those vouch-
ers will not keep pace with the cost of benefits, thus eroding bene-
fits along with the security seniors have today. The ‘‘choice’’ which
the Republicans provide to seniors is based on a false promise be-
cause their so-called ‘‘Medicare Plus’’ plan changes Medicare’s con-
tribution to health plans into a ‘‘defined contribution’’ plan, a fixed-
size voucher with which to purchase less and less health care.

The Republican plan sets the total annual growth in the size of
the vouchers for health plans at 4.7 percent, only a little more than
one percent above the effects of growth in inflation plus growth in



467

beneficiaries. Private health insurance premiums are projected by
the Congressional Budget Office (CBO) to grow at 7.1 percent per
year over the next several years, a rate 30 percent higher than the
rate Medicare vouchers can grow under the Republican plan. The
result is that the Republican voucher quickly will buy less and less
coverage, since the Medicare growth rates allowed under the Re-
publican plan bear no resemblance to actual or predicted growth in
the cost of health care between now and 2002. This eventuality is
illustrated by the chart below.

Worst of all, the Republican-generated Medicare growth rates are
not calculations based on health care cost or the needs of bene-
ficiaries. The percentage growth rates for health plan payments in-
cluded in this bill, in the words of the Republican staff director of
the Health Subcommittee on C–SPAN, are the rates ‘‘necessary to
meet the requirements of the budget resolution.’’ In other words,
they are arbitrary amounts designed to cut Medicare sufficiently to
pay for tax breaks for those who don’t need them. Moreover, as the
CBO estimate makes clear, these arbitrary percentages are what
‘‘saves’’ money in Medicare and not the illusionary choice Repub-
licans claim to offer beneficiaries.

When the artificial spending limits included in this bill reduce
Medicare reimbursement to providers, as they will, providers will
be allowed to bill beneficiaries for the ‘‘balance.’’ The restrictions of
current law on ‘‘balance billing’’ will not apply when seniors enroll
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in a plan which does not have contracts with its doctors and hos-
pitals, such as an indemnity plan or a point-of-service plan. There
will be no protection for seniors against hidden charges which they
will have to pay out of their own pockets.

The Congressional Budget Office has agreed that the Republican
plan does not offer real choices to beneficiaries. CBO’s analysis of
virtually identical Senate Finance Committee Republican plan
demonstrates that few additional seniors will choose to opt out of
traditional Medicare under the Republican plan. In fact, CBO’s
analysis indicates that, of the additional 11 percent of beneficiaries
who will opt out, most will do so because they are poor and have
lost the protection of the present-law Qualified Medicare Bene-
ficiary program under which Medicaid pays the Part B premium
and other cost-sharing of low-income Medicare beneficiaries—not
because they wanted some other ‘‘choice.’’ The Republican assault
on Medicaid will force low-income seniors into managed care only
because the cost to the seniors will be less, and they won’t be able
to afford any other ‘‘choice.’’

The Republican plan fails in another important way as well. Re-
publicans are throwing the doors wide open to every type of insur-
ance plan that wants to snare Medicare beneficiaries and the pre-
miums they represent. Literally any insurance plan, no matter how
poorly financed or poorly managed, will be considered to have met
the standards for health plans to contract with Medicare. In other
words, there will be no standards. The Secretary of the Department
of Health and Human Services (HHS) will have no recourse but to
accept any plan desiring to come into Medicare. The problems with
pre-paid health plans in California in the 1970’s and in Florida in
the 1980’s will be dwarfed by this reckless scheme of the Repub-
licans.

It’s even more troubling that the Republicans rejected a Demo-
cratic amendment, on a party-line vote, to add to their plan basic
consumer protections for Medicare beneficiaries. The amendment,
if adopted, would have saved beneficiaries from on-going abuses by
private plans that have been documented by the HHS Inspector
General in an extensive survey which identified several problem
areas with managed care plans. The amendment was supported by
the American Association of Retired Persons (AARP), the National
Committee to Preserve Social Security and Medicare, and the Con-
sumers Union, but the Republicans chose not to add these needed
protections to their bill.

The Republicans also appear to wish to punish the HCFA which
has run Medicare for almost 20 years in a remarkably efficient
manner. Under current law, HCFA administers both Medicare’s
fee-for-service and managed care programs. The reported bill would
split HCFA, requiring a new agency within HHS to administer the
MedicarePlus program. Such a provision cannot be justified from
an administrative or policy perspective. Since the basic benefits
and entitlement under traditional Medicare and MedicarePlus are
the same, split responsibility would accomplish nothing other than
generating confusion among beneficiaries who move between pro-
grams and increasing administrative costs because of duplicative
overhead expenses. The inevitable disruption caused by splitting
HCFA would occur at the same time that the new agency would
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be attempting to meet the extremely ambitious implementation
schedule for the MedicarePlus program included in the bill.

Elsewhere in the bill, future HCFA Administrators’ status would
be downgraded from Presidential appointees to appointees of the
HHS Secretary. Although, under the reported bill, the HCFA Ad-
ministrator would no longer be in charge of the private health plan
portion of Medicare, the ‘‘residual’’ fee-for-service program left
under HCFA’s administration would still dwarf most other federal
programs and would still be the largest health insurance program
in the world. According to CBO’s estimates, the vast majority of
Medicare beneficiaries would still be in the fee-for-service program
by 2005. It is hard to fathom why the Republicans would want
such a key appointment no longer subjected to Senate approval.
Apparently, their pique has gotten in the way of their good judg-
ment.

MEDICAL SAVINGS ACCOUNTS

Medical savings accounts (MSAs) for the Medicare population is
one of those ideas that comes along from time to time which ap-
pears reasonable at first, but fails to withstand the test of detailed
scrutiny. Allowing beneficiaries to opt for a high-deductible plan
coupled with a deposit into a medical savings account is risky,
untested, and expensive for Medicare. In fact, under the Repub-
lican plan, it constitutes a raid on the Medicare Trust Fund, which
the Republicans say they are trying to preserve.

Every legitimate health care policy expert, including the Con-
gressional Budget Office, has concluded that the MSA option would
result in extra costs for the Medicare program, resulting in a weak-
ened Medicare Trust Fund. The CBO says that the MSAs in this
bill will cost Medicare $2.3 billion—dollars which would otherwise
have gone to purchase health services for seniors. This works out
to $988 in extra Medicare costs per year per beneficiary choosing
this option. Republicans claim that MSAs mean more choices for
seniors, but offering a choice that threatens the actuarial sound-
ness of the Medicare program will soon result in no choices at all.

Even Republican expert Gail Wilensky, Chair of the Physician
Payment Review Commission, expressed grave doubts about the
use of MSAs in the Medicare system when she testified before the
Committee on Ways and Means on September 29, 1995. Since only
the healthiest and wealthiest could afford to gamble with such a
high-deductible policy, the MSA proposal would actually transfer
scarce Medicare funds to the healthy, while leaving less to spend
on the sick. Because there is no reliable method to adjust payments
to health plans for the different risks posed by each Medicare bene-
ficiary, experts have testified that MSAs could plunge Medicare
into a ‘‘death spiral’’ as younger, healthier, low-cost beneficiaries
chose MSAs, leaving sicker, older, more costly seniors in traditional
Medicare. As the following chart illustrates, Medicare’s current ex-
penditure patterns makes this outcome all too likely.
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Proponents of MSAs—i.e., those who plan to reap huge profits
from their implementation—have made outrageous claims. Their
claims are unsubstantiated, if not laughable. One group financed
by the MSA lobby even prepared a report asserting that offering
medical savings accounts would save Medicare $275 billion over
the next 7 years. In contrast, impartial analysts like those at CBO
have concluded that MSAs will cost Medicare money.

Claims by MSA lobbyists have been refuted by health care ex-
perts—like Joseph White of the Brookings Institution and Jack
Rodgers of Price Waterhouse—that do not have a financial interest
in seeing MSAs included in this legislation. In contrast to the hired
guns of the MSA lobby, a recent study conducted by the health pol-
icy firm of Lewin-VHI concluded that: ‘‘The MSA model as cur-
rently conceived for Medicare is actuarially unsound because it will
result in a net increase in Medicare program costs.’’

The Medicare program would lose money because healthier peo-
ple would choose the MSA option, while Medicare would lack the
ability to adjust payments accordingly. The Lewin-VHI report says:
‘‘Medicare would pay MSAs roughly twice what the predominantly
healthy MSA enrollee population would have cost under the cur-
rent Medicare program,’’ even if the current adjustments for age,
sex, and disability are made to plans.

Perhaps worst of all, the Republicans rejected on a straight
party-line vote, a Democratic proposal at least to pilot-test this
reckless approach to make sure that if works at all. After all, re-
port after report emphasizes that MSAs and Medicare don’t mix,
although many true believers continue to assert that they will.
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In the face of a total lack of evidence to support the belief that
MSAs will reduce health expenditures, and overwhelming evidence
that suggests just the opposite, the Republicans were not willing to
adopt a prudent, reasonable course that would avoid a potentially
serious drain on the Medicare Trust Fund. Instead, they chose to
reward their wealthy contributors and the special interests who
want to make money off of Medicare.

REPUBLICAN ANTI-FRAUD PROPOSALS ARE A FRAUD

The Republican proposals regarding fraud are themselves fraud-
ulent because they make it easier for unethical and criminal pro-
vider to commit fraud, and they make it harder for the government
to prosecute those fraudulent actions.

Fraud and abuse are among the American public’s biggest con-
cerns about the health care financing system. There is little dis-
agreement that fraud, waste, and abuse in our health care sys-
tem—both private and public—is excessive. The General Account-
ing Office (GAO) estimates that fraud and abuse in the health care
industry accounts for an estimated 10 percent of our yearly private
and public health care expenditures.

Based on this estimate, fraudulent payments were nearly $94 bil-
lion in 1994. That amounts to approximately $258 million a day or
$11 million every single hour. Contrary to the Republican view,
and as GAO has stated in testimony to the Committee, Medicare
leads the private sector in its health care anti-fraud and -abuse ef-
forts. With the Republican proposal, we would actually be inhibit-
ing proven enforcement activities and letting providers get away
with false and fraudulent claims for Medicare payment.

All three of the Federal Government’s law enforcement officers in
the health field have spoken out against the Republican plan. In
letters to the Committee, the Attorney General, the HHS Inspector
General, and the Comptroller General have each written to oppose
the Republican plan. Copies of their letters are included at the end
of these views.

In the words of HHS Inspector General June Gibbs Brown, the
Republican plan ‘‘would cripple the efforts of law enforcement agen-
cies to control health care fraud and abuse in the Medicare pro-
gram and to bring wrongdoers to justice.’’ The Republican plan
would:

Make the existing civil monetary penalty and anti-kickback
laws considerably more lenient and place an insurmountable
burden of proof on the Government to punish illegal kickbacks
to providers;

On the one hand, propose an increase in the amounts of civil
monetary penalties, while on the other hand, significantly cur-
tail enforcement of these sanction authorities by raising the
level of culpability which must be proven by the Government
in order to impose any penalty;

Relieve providers of the legal duty to use reasonable dili-
gence in ensuring that claims they submit to Medicare are true
and accurate; and

Divert to private contractors scarce resources currently de-
voted to law enforcement against fraud and abuse.
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At the Committee’s markup, Republican members refused, on a
straight party-line basis, to vote for a tough anti-fraud package of-
fered by Democrats which would have built upon Medicare’s proven
law enforcement strategy and improved it by increasing penalties,
providing more funding for the Inspector General, providing for
mandatory exclusion from Medicare for wrong-doers, and providing
for a private right-of-action against fraudulent providers.

The only response offered by Republicans was that they were of-
fering a new voluntary disclosure program and were providing an
anti-fraud and abuse hotline. Ignorance is no excuse, but Repub-
lican members need to call 1–800–HHS–TIPS (1–800–447–8477) to
reach the existing Medicare hotline, to find out that their proposal
offers nothing new, and would weaken efforts to squeeze every
dime of health care fraud out of Medicare.

Republicans also want to gut Medicare’s protections against phy-
sician self-referral, the practice of physicians referring their pa-
tients to providers with which the physician has a financial rela-
tionship, whether due to ownership or due to a compensation ar-
rangement. Without a doubt, physician self-referral is bad for the
public and bad for the patient. Just like anyone else, physicians are
vulnerable—vulnerable to greed, vulnerable to pay-offs, and vulner-
able to temptation. Study after study has shown that this practice
inevitable encourages unnecessary duplication and overutilization
of facilities and services.

Unethical self-referral arrangements provide doctors with power-
ful incentives to bend their professional judgment. Without laws to
prohibit abusive arrangements, doctors will continue to drift to-
ward the opinion that medicine is just a business, and patients are
theirs to be bought and sold. Physician self-referral has no inherent
social value; it biases the judgment of physicians and compromises
their loyalty.

As recently as September 20, 1995, the Journal of the American
Medical Association stated that ‘‘the results of this study showed
that physician self-referral of beneficiaries uniformly led to signifi-
cantly higher utilization of imaging procedures by all physician
specialties * * *.’’ Physician self-referral results in an overall
significant increase in cost to the patient and to the Treasury in
higher Medicare and Medicaid payments. CBO estimated in 1993
that the expansion of the law to cover an extensive list of addi-
tional health services would save the Medicare program $350 mil-
lion over five years.

The CBO estimate for this bill demonstrates that self-referral
costs money—the gutting of self-referral protections in the Repub-
lican bill is estimated to cost $400 million over seven years.

The proposed Republican changes to the physician self-referral
law are shocking and disappointing. They demonstrate a callous at-
titude toward beneficiaries and a reckless approach to cost savings.
The bill creates numerous loopholes in the current law and deletes
several sections that apply to well-documented areas of abuse.

The Republicans plan on self-referral will promote fraud, waste,
and abuse. The quacks of the Nation will laugh all the way to the
bank. Under this plan, a physician could get a cut of the money
from every test he or she orders. There would be no limit—we
would return to the days of patients receiving numerous unneces-
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sary and harmful tests at great cost to the health care system and
beneficiary.

Under this plan, hospitals could enter into largely fictitious con-
tracts with physicians (paying large amounts of money to doctors
who have high-volume referrals as a way to encourage increased
referrals). Under this plan, a physician in a shared facility arrange-
ment could be on vacation in Hawaii drinking a margarita on the
beach and fall under the Republican’s definition of ‘‘directly super-
vising’’ the tests.

The list of services subject to the ban on referrals would be re-
duced, ignoring studies that have found overutilization and abuse
resulting from self-referral. For example, radiology and ultrasound
tests would be dropped from the list even though GAO in 1994
found that 22 percent more ultrasound services and 22 percent
more echocardiograms were performed in physician-owned versus
non-physician-owned facilities. Radiation therapy would be dropped
despite a study published in the New England Journal of Medicine
in 1992 which found that radiation therapy centers developed as
joint ventures with referring physicians had costs 40 to 60 percent
higher than non-joint-venture facilities.

Ironically, the same Congress that wants to ‘‘empower’’ States
would preempt existing State laws that are more restrictive in pro-
hibiting self-referral. If this bill becomes laws, it is an open invita-
tion for physicians to participate in unethical and immoral behav-
ior.

RIPPING THE SAFETY NET—REPUBLICANS PLACE CRITICAL PROVIDERS
IN JEOPARDY

Cutting more than $215 billion out of provider and health plan
payments, as the Republican plan does, will cause severe disrup-
tion in health services, particularly for safety-net providers who
take care of those without coverage.

The Republican bill directly assaults these providers through
cuts in disproportionate share payments to hospitals that care for
the poor and the medically indigent, cuts in the indirect medical
education adjustment for hospitals which carry the extra costs of
training our Nation’s doctors, and because of the overall level of
cuts on hospitals and doctors. Although the wealthy hospitals in
suburban areas may survive this assault, the inner-city and rural
safety-net hospitals may not.

It was bad enough that last year Republicans on this Committee
voted unanimously to reject legislation providing Americans with
the health security that every other advanced nation in the world
provides to its citizens, leaving 41 million of our fellow citizens
without health insurance. This year, Republicans want to cut $182
billion out of Medicaid, with a big chunk of those savings coming
from disproportionate share payments under that program. Now
Republicans want to cut the payments Medicare makes to ensure
that safety-net hospitals can keep their doors open. How on earth
do Republicans expect these hospitals to survive? Perhaps the an-
swer is that they don’t care.

It is hard to see how these hospitals and clinics will be able to
continue providing services to 41 million uninsured Americans
when all sources of support for them are cut off. Many of these pro-
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viders are already in serious financial trouble—before all of these
additional cuts hit them. The hospitals in this group have the low-
est margins of revenue over costs of any type of hospital, a full 25
percent below the average, and the highest number of hospitals of
any type with overall negative margins. These hospitals have phys-
ical plants which are, on average, more than 25 years old, as com-
pared to 7 years for other hospitals.

Undoubtedly the conventional wisdom is that this is an issue
only for poor people, or for certain parts of the inner city or for
rural areas. But, which hospitals provide the trauma services at
the medical centers where the ambulances will take our citizens
who have accidents on the freeways? In Chicago, they will be taken
to Cook County. In Los Angeles, they will be taken to L.A. County/
U.S.C. Medical Center, the hospital which tried recently to send
out pink slips to over 2,000 workers in order to solve its financial
problems. If these hospitals fall apart, all Americans will suffer.

The Republicans’ own words from last year’s debate on health
care reform make the case that the cuts in provider payments in
this bill are reckless, too high, and too heavily focused on the hos-
pitals and clinics who cannot survive them. These comments were
made about a Democratic bill which reduced Medicare spending al-
most 40 percent less than this Democratic bill which reduced Medi-
care spending almost 40 percent less than this Republican bill, and
would have invested every penny of that spending back into the
health care system by assuring that every American was covered,
and provided that every hospital and every doctor would be paid
a reasonable amount for their services.

About those smaller cuts, Congressman Archer said on June 25,
1994, on C–SPAN: ‘‘Make no mistake about it for the elderly in this
country, [these cuts are] going to devastate their program under
Medicare,’’ and in another statement, ‘‘I just don’t believe that
quality of care and availability of care can survive these additional
cuts. And that is the price that is going to have to be paid to pay
for these cuts.’’

Congressman Jim MCCrery said that same day on C–SPAN: ‘‘I
would love to believe that we could achieve the level of cuts you
have in this bill * * *. But history tells us that this isn’t possible.
And I think we are just playing games here, we are just making
the numbers match. That’s all Democrats have done in your bill to
make it revenue neutral. You have just estimated the number
needed from Medicare to make the numbers match, and I think the
public understands that.’’

Perhaps Congressman MCCrery should review the percentage
growth rates specified for Medicare in the Republican bill, and
their uncanny resemblance to the percentage growth allowed under
the Budget Resolution in order to finance the Republican tax cuts—
the numbers match.

And from the ‘‘Minority Views’’ included with the Committee re-
port on health care reform: ‘‘For more than a decade Congress has
cut back on payments to doctors and hospitals until they no longer
cover the costs for Medicare patients—and the additional massive
cuts in reimbursement to providers proposed in this bill will reduce
the quality of care for the Nation’s elderly. There will be no place
else to shift.’’
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Apparently, Republicans now believe that a far larger set of cuts
will not ‘‘reduce’’ the quality of care for the Nation’s elderly.

THE REPUBLICAN ‘‘BLACK-BOX’’ CUTS IN PAYMENTS TO DOCTORS AND
HOSPITALS

The Republican plan also incorporates a ‘‘black-box’’ mechanism
requiring even more cuts if Medicare spending does not meet the
arbitrary targets set forth in the Republican budget resolution. The
so-called ‘‘fail safe’’ mechanism in the bill is a smoke screen for fur-
ther large cuts in reimbursements to providers, without any oppor-
tunity for Congress, providers, or the public to understand the im-
pact of the cuts on access or quality of service.

The $37 billion in cuts caused by the black-box mechanism would
be on top of the $148 billion the Republican plan already takes
from payments for provider services. The so-called ‘‘fail-safe’’ mech-
anism only affects the fee-for-service system. It is obvious that
slashing reimbursements for doctors who stay in the basic Medi-
care fee-for-service system is going to result in more and more doc-
tors moving out of traditional Medicare and into Provider Service
Organizations, where the physicians can get out from under State
regulation and where they can balance bill patients to make up for
the reductions in Medicare payments. The end result is that Medi-
care beneficiaries who stay in traditional Medicare so that they can
keep their choice of doctor are going to find their doctors leaving
traditional Medicare without them.

The ‘‘fail-safe’’ is flawed in another important way as well. Under
the system, Medicare spending would be capped at a flat dollar
amount, which would increase at an average annual rate of 4.7 per-
cent per beneficiary, without any adjustment for changes in the un-
derlying inflation rate or for changes in the health status of the
Medicare population. If a flu epidemic were to occur, or if the un-
derlying inflation rate were to change, Medicare would be locked
into the straight-jacket imposed by these arbitrary and extremely
low caps. As has already been noted, these rates have nothing to
do with the needs of the health care financing system—the growth
rates are those into which the Budget Committee decided Medicare
had to be shoe-horned in order to finance a tax cut for the privi-
leged few. In fact, an examination of the annual rates demonstrates
the completely arbitrary nature of the ’’fail-safe’’ mechanism, as the
following chart illustrates:
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Perhaps worst of all, the program is capped after 2002 at a flat
annual growth rate of 5 percent per beneficiary, no matter what
happens to inflation or anything else between now and that rel-
atively far-off date. If the underlying inflation rate were to increase
beyond its currently forecasted rate of around 3 percent to perhaps
6 or 7 percent, a rate well within the memory of most Americans,
Medicare would be completely starved for adequate funding under
the Republican plan. Whether that turns out to be too much to pull
out of the system without affecting access and quality is evidently
irrelevant.

TURNING BACK THE CLOCK ON NURSING HOME REFORM

The Republicans want to turn back the clock on protecting sen-
iors from abuse in nursing homes. They have decided to repeal the
nursing home reform standards enacted in 1987 and, instead, rely
mostly on States to supervise nursing homes.

Prior to the enactment of the nursing home reform amendments
of 1987, the States had substantial authority to protect senior citi-
zens living in nursing homes. During this time, when States were
entrusted with the safety and welfare of our most vulnerable popu-
lation, there were countless GAO reports, public hearings, and sen-
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sational and atrocious newspaper stories documenting the abuse of
nursing home residents.

The failure of States to prevent these atrocities is what led to the
enactment of the 1987 law. The 1987 nursing home reform amend-
ments put in place minimum Federal standards designed to safe-
guard the well-being of elderly and disabled Americans living in
nursing homes. These amendments were heralded by consumer
groups, State regulators, and others concerned about long-term
care. In fact, no one, not even the nursing home industry, actively
opposed these provisions.

Despite the consensus about the need to improve the quality of
care in nursing homes; despite the improvements that have been
made as a direct result of this law; despite the absence of any re-
ports, hearings, or debate about the necessity for making modifica-
tions to these provisions, the Republican proposal will totally dis-
mantle this landmark legislation.

The nursing home reform regulations have had the following re-
sults;

A 25-percent reduction in hospital use by nursing home resi-
dents, without increases in mortality and with decreases in
functional decline;

A 24-percent increase in the accuracy of nursing home resi-
dents’ medical records;

A significant improvement in patient well-being, including a
25-percent decrease in the use of restraints and a 28-percent
decrease in the percentage of residents who are left idle and
unmoving in their beds;

Medicare savings of more than $2 billion annually as better
nursing home care reduces hospitalizations.

The 1987 law ensured that nursing home residents have the
right to be free from physical restraints. This protection is missing
from the Republican bill. The 1987 law ensured that nursing home
residents have the right to be free from over-medication, or chemi-
cal restraints. This protection is missing. The 1987 law ensured
that nursing home residents have the right to pick their own doctor
and be informed about their medical care. This protection is miss-
ing. The 1987 law protected nursing home residents from being
transferred against their will. This protection is missing from the
Republican plan.

In 1986, the Institute of Medicine of the National Academy of
Sciences conducted a comprehensive, non-partisan year-long study
of the quality of care in nursing homes. After a thorough investiga-
tion, they concluded: ‘‘[a] stronger Federal leadership role is essen-
tial for improving nursing home regulations because not all State
governments have been willing to regulate nursing homes ade-
quately unless required to do so by the Federal government.’’ That
conclusion was right then, and it is right now.

THE LOCKBOX THAT ISN’T LOCKED

The Republicans claim that their creation of a Medicare
‘‘lockbox’’ protects Medicare savings from paying for tax cuts for the
wealthy few. The lockbox is nothing but a sham, a superficial budg-
et gimmick to try to fool the American public.
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They have written a provision that is an empty facade, an ac-
counting trick. If the lockbox was genuinely intended to prevent
savings created by cutting Medicare from paying for the $245 bil-
lion Republican tax cut, it is a miserable failure. It accomplishes
nothing but a few accounting entries on the Department of the
Treasury’s books.

The Republicans apparently think that by simply depositing sav-
ings in a separate account, they can disguise the truth with ac-
counting entries. They have ignored the fact that money is fun-
gible—which Government account it is put into or taken out of just
doesn’t matter. Simply put, the Government must pay for what it
does. It doesn’t matter which ‘‘checking account’’ we use.

Republicans are quite sensitive, as well they should be, about the
juxtaposition of Medicare cuts and tax cuts. The budget plan they
put forth leaves no doubt about the fact that the Medicare cuts are
necessary to pay for the tax cuts.

Democrats have focused on the facts: the Republican budget does
not balance unless the Medicare cuts are included. If the Repub-
licans’ dual goals of cutting taxes and balancing the budget were
satisfied without Medicare cuts, it would mean that the tax cuts
had genuinely been funded through other sources. That is not true.
The Medicare cuts are essential to the total tally. The Republican
budget-balancing act relies critically on the Medicare cuts.

Why is that so? Because the Republican budget plan includes a
$245 billion tax cut, most of which would benefit the wealthy.
Without that tax cut, the Republicans’ budget would balance with-
out the need for the $270 billion in Medicare cuts that are reflected
in this bill.

Republicans have two choices: find other ways to pay for their
tax cut or fall short of their goal of a balanced budget. Those are
the only ways to ensure that the Medicare cuts do not pay for tax
cuts. The American people understand this. They deal with this re-
ality every day in their household budgets. If your income goes
down, you must curtail your expenditures to make up the dif-
ference. The Republicans are intentionally causing the Govern-
ment’s income to go down by cutting taxes by $245 billion. In order
to make up for this in the context of balancing the budget, they
must curtail the Government’s expenditures.

The Republicans have chosen a heartless way to do so: they will
pay less for health care for seniors and disabled Americans. The
Republican Medicare plan will make health care more expensive
and less available for seniors and the disabled. That would be un-
necessary if they did not have to make up the difference for an un-
necessary tax cut.

Even the structure of the lockbox itself belies the Republicans’
claims. The lockbox is a new federal trust fund. A trust fund is
nothing more than another Government account in the Treasury.
The bill and the Republican rhetoric make it sound as if no spend-
ing is allowed out of this trust fund. However, the bill allows bor-
rowing from the trust fund. In fact, the bill requires the trust fund
to lend to the Department of the Treasury. Treasury will certainly
need these additional funds, since it will be short $245 billion be-
cause of the Republican tax cut! Medicare savings not only go into
the trust fund, they go right through the trust fund and into the
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hands of wealthy taxpayers who will benefit from the Republican
tax cut. The only thing left in the trust fund will be IOUs.

The lockbox is an empty gesture. It has no teeth. It is an attempt
to mislead the American public. That attempt will not succeed, we
are sure. People are smarter than that.

A RESPONSIBLE DEMOCRATIC ALTERNATIVE

Democrats proposed a sane and responsible alternative for Medi-
care in the Committee but was rejected on a straight party-line
vote. The Democratic alternative contains a series of balanced re-
forms which would assure the solvency of the Medicare Trust Fund
to exactly the same year as the Republican policies do—2006—but
it would do so without taking three times what is needed from
Medicare.

The Democratic plan starts with a responsible policy on hospital
payments. Medicare is the single largest insurer in the United
States today. Reductions in payments to providers under Medicare
must be carefully planned and implemented to avoid severe nega-
tive consequences for Medicare beneficiaries and the American tax-
payer. Excessive reductions in hospital costs—like those proposed
by the Republican majority—could be counterproductive, negatively
affecting the quality of care, reducing access to care, and resulting
in higher costs for the private sector. Little would be accomplished
by unnecessarily blunt reductions in Medicare payments to hos-
pitals. Our most vulnerable hospitals—those that serve a large
share of the 40 million Americans who are uninsured—would carry
an unfair burden.
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Under the Democratic plan, reasonable reductions would be
made in hospital payments. Furthermore, there would be no reduc-
tions in payments made to compensate hospitals that care for a dis-
proportionate share (DSH) of the uninsured. In addition, funding
for DSH hospitals, now paid to HMO’s, would be paid directly to
these high-indigent-care hospitals.

The Democratic plan would retain essential protections for Medi-
care beneficiaries in nursing homes. In addition, the substitute
would revamp the nursing facility reimbursement system through
a series of prudent steps, including: (1) extending the skilled nurs-
ing facility (SNF) cost limits; (2) establishing a prospective pay-
ment system to control costs; and (3) reforming SNF transfer poli-
cies.

Efforts to control Medicare spending require that limits be placed
on reimbursements to all providers, including physicians. Since the
Nation’s doctors have been supportive of the payment reforms in-
cluded in H.R. 2425, the Democratic alternative includes those re-
forms with very slight modifications.

The Republican majority has proposed an unprecedented seven-
year freeze on payments for clinical laboratory services, durable
medical equipment, and ambulatory surgery, raising questions
about whether these providers will, in the future, continue to serve
Medicare beneficiaries. In addition, the Republican plan halts the
steady progress Democrats have made over the past decade in im-
proving preventive benefits—under the Republican plan, no new
preventive benefits are offered, despite strong evidence that the
basic Medicare benefit package needs improvement in this area.

The Democratic alternative offers a package of balanced changes
combined with modest program improvements, including: (1) im-
posing a two-year freeze on clinical labs, durable medical equip-
ment, and ambulatory surgery; (2) reducing effective beneficiary
copayments for outpatient services by correcting the payment for-
mula; and (3) adding new services to prevent breast, colorectal, and
prostate cancer and the complications from diabetes.

Fully 83 percent of Medicare expenditures are for beneficiaries
with incomes of less than $25,000 per year. Clearly, beneficiary
premiums and copayments should be increased only as a very last
resort. These senior citizens can ill-afford to pay any increase in
the Part B premium, however small. Under the Democratic plan,
Medicare beneficiaries are protected.

The following chart shows the premium amounts under current
law, the Republican proposal (H.R. 2425), and the Democratic plan:

1995 1996 1997 1998 1999 2000 2001 2002

Current law ................................................... $46 $43 $48 $53 $55 $57 $59 $61
Republican plan ............................................ 46 54 57 60 64 72 78 87
Democratic alternative .................................. 46 46 47 51 52 54 56 58

Medicare beneficiaries currently select either traditional fee-for-
service or an HMO for the delivery of their health care. Under the
Democratic plan, additional managed care choices would be pro-
vided, including preferred provider organizations (PPOs), point-of-
service (POS) plans, and provider service organizations.
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Prudent reforms are needed in Medicare’s policies for reimburs-
ing the costs of graduate medical education. Instead, the Repub-
lican majority has chosen to slash support for hospitals dedicated
to training the next generation of health professionals. Under the
Democratic substitute, only the needed reforms would be made.
Specifically, the plan would establish a graduate medical education
trust fund with funds for teaching hospitals, now paid to HMO’s,
deposited into the new fund. A commission on graduate medical
education would also be established to develop a method for assur-
ing that academic medical centers train the types of physicians
that will be required to meet the Nation’s health needs. In addi-
tion, a number of needed improvements would be made in Medi-
care policies for reimbursing the costs of graduate medical edu-
cation, including freezing the total number and number of non-pri-
mary-care residency positions reimbursed under Medicare.

Payments for home health services have been one of the fastest
growing components of Medicare since the late 1980’s. In fact, out-
lays for home health services more than quintupled between 1987
and 1994. Reforms are needed to control the growth in expendi-
tures. Under the Democratic substitute, payments for home health
services, over time, would shift from cost-based retrospective reim-
bursement, to a prospective payment system.

A commission would be established to analyze the health status
of the Medicare-eligible population, make recommendations on ac-
tions to improve the health of that population, analyze the effects
of changes in Medicare on the private health financing system, ex-
amine the impact of the increase in the eligible population occur-
ring after 2010, and make recommendations to the Congress on ac-
tions to preserve the program during that period.

The Democratic plan would fill the holes in the Republican
fraud-detection proposal by strengthening Federal anti-fraud and
-abuse efforts through increased funding for the HHS Inspector
General and for payment safeguards to fight fraudulent claims for
payment.

Most importantly, the Democratic plan preserves Medicare with-
out increasing premiums, and without using Medicare’s trust fund
like a slush fund so that people who are already among the very
richest can add to their assets.

Unfortunately, it is probably true that facts will not sway many
on the Republican side. The very idea that the Federal Government
actually runs a program as efficiently and effectively as it runs
Medicare must keep them up at night. They have a childlike faith
that ‘‘managed care’’ or ‘‘entrepreneurial creativity’’ will yield huge
savings for Medicare, or at least help finance their ill-conceived tax
cuts.

Well, that’s not what is going to happen. These cuts will hurt,
and they will hurt badly. Real people—hard-working Americans
who have paid into Medicare for years and years—won’t get the
benefits they were promised. Real hospitals, real rural clinics, and
real community health centers will go bankrupt, and the safety-net
system which provides care to the medically indigent will be de-
stroyed.

Mindless slashing of Medicare will only disrupt the health serv-
ices on which America’s seniors depend. It is the vulnerable parts
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1 This spring, the House of Representatives voted to repeal a portion of the Social Security
payroll tax revenue which was dedicated to the Medicare Part A trust fund under the Omnibus
Budget Reconciliation Act of 1993.

of the health system, such as inner-city and rural hospitals, which
would bear the brunt of that approach.

For 30 years we have been working successfully to uphold the
true contract with America—Medicare. We have not, and will not,
agree to breaking that contract in order to finance today’s Repub-
lican tax cuts for the wealthiest Americans. Medicare is not about
to fall off a cliff—we’ll fix any problems that come up as we always
have. Most importantly, we will do everything in our power to de-
feat this reckless Republican plan.

THE SECRETARY OF
HEALTH AND HUMAN SERVICES,

Washington, DC, October 3, 1995.
Hon. SAM GIBBONS,
Ranking Member, Committee on Ways and Means, House of Rep-

resentatives, Washington, DC.
DEAR CONGRESSMAN GIBBONS: This letter presents the Adminis-

tration’s views in strong opposition to H.R. 2425, ‘‘The Medicare
Preservation Act of 1995.’’

Medicare reform should promote efficiency, improve quality of
care, expand beneficiary choice, fight fraud and abuse, and update
aspects of the program to reflect current developments in the
health care delivery system. The Clinton Administration supports
this kind of Medicare reform.

‘‘The Medicare Preservation Act of 1995,’’ however, cuts the Med-
icare program by $270 billion over the next seven years, far beyond
what is necessary to safeguard the Medicare Part A trust fund and
far beyond what could be absorbed by hospitals and providers with-
out harming beneficiary access and quality of care. H.R. 2425 im-
poses new and heavy burdens, both direct and hidden, on Medicare
beneficiaries, and it opens up new avenues for health care fraud
and abuse.

Because it needlessly and recklessly threatens the future of Med-
icare in these ways, I will strongly recommend that the President
veto H.R. 2425, ‘‘The Medicare Preservation Act of 1995’’ if it
reaches his desk in its current form.

MEDICARE SPENDING CUTS IN H.R. 2425 ARE EXCESSIVE

H.R. 2425 cuts $270 billion from Medicare spending over the
next seven years. While Republican Members of Congress justify
this level of spending cuts as necessary to ‘‘save’’ the Medicare Part
A Trust Fund, only a fraction of these reductions would actually be
returned to the Part A trust fund. Most of the cuts in H.R. 2425—
$140 billion over seven years—are in Medicare Part B. None of
these savings would strengthen the Part A trust fund. Of the $130
billion in Part A cuts, which would be returned to the Part A trust
fund, $36 billion would be needed to offset trust fund revenue
losses caused by action taken by House Republicans earlier this
year.1 Consequently, the $270 billion Medicare cuts in H.R. 2425
yield only a net $93.4 billion in savings to strengthen the Part A
trust fund.
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The legislation seeks to obscure this fact by establishing a so-
called ‘‘lock box’’ that would deposit remaining savings from H.R.
2425 into a new trust fund. It has been claimed that the ‘‘lock box’’
will prevent excess Medicare savings from financing the Republican
tax cut for the wealthy. However, under the Congress’ own budget
rules these monies would, in fact, offset the cost of the tax cut.

Further, H.R. 2425 imposes $54 billion in new financial burdens
on beneficiaries in the form of higher Medicare Part B premiums.
Most of this increase results from setting the Medicare Part B pre-
mium to cover 31.5 percent of program costs. This increase is un-
necessary and excessive and does nothing to strengthen the Medi-
care Part A trust fund. In addition, higher income Medicare bene-
ficiaries will see their Part B premiums more than triple. H.R.
2425 then compounds these direct new burdens on beneficiaries by
many hidden cuts that will force them, over time, to pay much
more for their health care services.

H.R. 2425 OFFERS FALSE CHOICE AND FALSE PROMISES

Though it claims to offer beneficiaries a broader choice of health
plan options, H.R. 2425 actually creates divisions and inequalities
within Medicare. I am concerned that it will force beneficiaries to
pay more or make do with less.

H.R. 2425 establishes a new program, called MedicarePlus,
which will be available in addition to traditional, fee-for-service
Medicare. Alternative fee-for-service and managed care plans will
be offered under MedicarePlus, as will new types of specifically
structured health plans such as provider sponsored organizations
(PSOs), medical savings accounts (MSAs), and association plans.
Republicans promise Medicare beneficiaries will have free choice
between traditional Medicare and all the plan options under
MedicarePlus. However, the legislation applies distinctly uneven
rules to Medicare and MedicarePlus with the effect of making tra-
ditional Medicare much less attractive to providers than
MedicarePlus. I am concerned these incentives, along with the pro-
vision of the bill that applies the ‘‘failsafe’’ mechanism of additional
cuts only to the traditional Medicare program, would reduce the
willingness of providers to serve beneficiaries in traditional Medi-
care. This will restrict beneficiary choice rather than enhance it.

I am also concerned that MedicarePlus, as structured in H.R.
2425, would promote adverse risk selection that could increase
costs for the traditional Medicare program. We do not believe that
it is appropriate to use Medicare beneficiaries to experiment with
new, untested concepts that could weaken the program.

Traditional Medicare protects beneficiaries from ‘‘balance bill-
ing,’’ the practice whereby providers charge beneficiaries more than
Medicare approves. Traditional Medicare permits no balance billing
by hospitals and only limited balance billing by physicians. How-
ever, balance billing will be widely permitted under MedicarePlus
plans. Providers in fee-for-service MedicarePlus plans will be per-
mitted to charge patients any amount they want for health care
services. The same will be true for patients electing MSA plans.
Balance billing will be permitted in managed care plans, as well,
whenever patients receive non-emergency care outside of the plan,
even if such care is authorized by the plan. Given the very tight
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budget imposed by H.R. 2425, I am concerned that provider pres-
sure to balance bill will grow. If providers begin to move to
MedicarePlus plans in order to escape balance billing limits, bene-
ficiaries will be faced with the choice of following them and paying
more, or remaining in traditional Medicare where fewer doctors
and hospitals are able to care for them.

H.R. 2425 IMPACT ON PROVIDERS IS SEVERE.

While the structure of MedicarePlus is designed to shift costs
onto beneficiaries, the magnitude of cuts in H.R. 2425 threaten pro-
viders as well. We are concerned, particularly, about those provid-
ers who constitute the safety net of our health care system. Rural
hospitals and clinics, already in precarious financial condition, will
be hard pressed to absorb reductions required in H.R. 2425. In ad-
dition, urban safety net hospitals will face added reductions in spe-
cial Medicare payments for uncompensated care.

H.R. 2425 INVITES FRAUD AND ABUSE.

Among our many concerns about H.R. 2425, we are particularly
concerned about the provisions that would weaken our efforts to
combat fraud and abuse. H.R. 2425 relaxes critical rules that today
outlaw kickbacks and that require providers to exercise due dili-
gence in submitting accurate and true Medicare claims. CBO has
determined that these provisions of H.R. 2425 will cost the Medi-
care program over $1 billion from 1996 to 2002. Enactment of these
provisions could harm the quality of beneficiary care, will offset the
savings from efforts to fight fraud and abuse eleswhere in the bill,
and will further burden law enforcement efforts to combat health
care fraud and abuse.

TRUE MEDICARE REFORM IS POSSIBLE AND DESIRABLE.

President Clinton has presented a balanced budget plan that will
safeguard Medicare while strengthening the Part A trust fund, in-
crease beneficiary choices, and improve our health care system.
The President’s plan would reduce Medicare spending by a net
$124 billion over seven years. Of this total, $89 billion would come
from Part A savings and would therefore extend the life of the Part
A trust fund through at least the next ten years. The President’s
plan also would expand the kinds of health plan choices available
to Medicare beneficiaries while maintaining existing beneficiary
protections throughout the program. This plan also adds important
new preventive and long-term care benefits to Medicare. Finally, it
is combined with broader health care reform initiatives so that cov-
erage is expanded for working Americans and cost shifting is not
fueled. This is the right approach to Medicare reform.

If H.R. 2425 is approved by the Congress, I will strongly rec-
ommend that the president veto this bill.

I have been advised by the Office of Management and Budget
that there is no objection to the submission of this letter to Con-
gress, and that enactment of H.R. 2425 would not be in accord with
the program of the President.
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An identical letter is being sent to Rep. Bill Archer, Chairman,
Committee on Ways and Means.

Sincerely,
DONNA E. SHALALA.

DEPARTMENT OF HEALTH AND HUMAN SERVICES,
HEALTH CARE FINANCING ADMINISTRATION,

Washington, DC, October 11, 1995.
Hon. SAM GIBBONS,
Ranking Member, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR CONGRESSMAN GIBBONS: I am writing in response to your
request for information on the combined impact on the Medicare
Hospital Insurance (HI) Trust Fund of the Republican Medicare
proposals in H.R. 2425 together with the repeal of the Social Secu-
rity tax provision in the Omnibus Budget Reconciliation Act of
1993 (OBRA ’93).

The OBRA ’93 provision increased the portion of Social Security
subject to Federal income tax and allocated this revenue to the
Medicare HI Trust Fund. The repeal of this OBRA ’93 provision
would decrease HI Trust Fund revenues.

The cumulative effect of the Medicare Part A HI reductions in-
cluded in H.R. 2425 for FY 1996—FY 2002, offset by the cost of re-
pealing the OBRA ’93 provision, would reduce Part A expenditures
by approximately $93.4 billion. Based on estimates from the Health
Care Financing Administration’s actuaries, the resulting year-by-
year ‘‘net’’ Medicare Part A savings would extend the life of the HI
Trust Fund through the third quarter of calendar year 2006. This
estimate is based on the intermediate set of assumptions in the
1995 Trustees Report.

Please let me know if I can provide any further information.
Sincerely,

BRUCE C. VLADECK, Administrator.
Attachment.

MEDICARE PART A ‘‘NET’’ SAVINGS ESTIMATES—NET EFFECT OF H.R. 2425 MEDICARE PART A SAVERS AND
REPEAL OF OBRA ’93 PROVISION 1

[In billions of dollars]

Year Medicare Part
A savings

Repeal of
OBRA ’93 pro-

vision 1

Net reduction
in Part A
spending

1996 ......................................................................................................................... ¥3 2.9 ¥0.1
1997 ......................................................................................................................... ¥7 4.3 ¥2.7
1998 ......................................................................................................................... ¥14 4.9 ¥9.1
1999 ......................................................................................................................... ¥20 5.3 ¥14.7
2000 ......................................................................................................................... ¥24 5.8 ¥18.2
2001 ......................................................................................................................... ¥29 2 6.4 ¥22.6
2002 ......................................................................................................................... ¥33 2 7.0 ¥26.0

Total ........................................................................................................... ¥130 36.6 ¥93.4

Based on CBO estimates 10/2/95.
1 the OBRA ’93 Social Security tax provision increased the portion of Social Security subject to Federal income tax and allocated this reve-

nue to the Medicare HI Trust Fund. The repeal of this provision would decrease HI revenues.
2 HHS projections based on CBO estimates for the years 2001–2002 for repeal of OBRA ’93 provision.
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September 21, 1995.
Hon. NEWT GINGRICH,
Speaker of the House, U.S. House of Representatives,
Washington, DC.
Hon. ROBERT DOLE,
Majority Leader, U.S. Senate,
Washington, DC.

DEAR MR. SPEAKER AND MR. MAJORITY LEADER: I understand the
House Majority is releasing its plan to restructure Medicare today.
I am writing to discuss the condition of the Medicare Hospital
Trust Fund in the context of these reform plans.

As Managing Trustee of the Medicare Hospital Insurance (HI)
Trust Fund, I am concerned by a growing number of statements by
Members of Congress which appear to be based on a misunder-
standing of what our annual report said. Because votes for signifi-
cant changes in Medicare should not be cast without Members
knowing the facts, I want to recount briefly what the Trustees re-
ported about the funding status of Medicare.

Simply said, no Member of Congress should vote for $270 billion
in Medicare cuts believing that reductions of this size have been
recommended by the Medicare Trustees or that such reductions are
needed now to prevent an imminent funding crisis. That would be
factually incorrect.

In the annual report to Congress on the financial condition of
Medicare, the Trustees concluded that the HI Trust Fund will not
be depleted until 2002, seven years from now. When we issued our
findings, we asked Congress to take remedial action to fix the HI
Trust Fund on a near-term basis and then in the context of health
care reform to make long-term changes in the system that would
accommodate the influx of ‘‘baby-boomer’’ beneficiaries. At no time
did the Trustees call the funding crisis ‘‘imminent.’’ Without ade-
quate time for reflection, a responsible, bi-partisan long-term solu-
tion to the financing problem could not be structured. We therefore
did not imply that cuts of the magnitude being proposed now were
needed.

Nevertheless, the Majority is asking for $270 billion in Medicare
cuts, almost three times what is needed to guarantee the life of the
Hospital Insurance (Part A) Trust Fund for the next ten years.
Moreover, I understand that the $270 billion of cuts proposed by
the Majority includes increases in costs to beneficiaries under Part
B of the Medicare program, even though increases in Part B do not
contribute to the solvency of the Part A Trust Fund. In this context
it is clear that more than $100 billion in Medicare funding reduc-
tions are being used to pay for other purposes—not to shore up the
Medicare HI Trust Fund.

By contrast, the President’s proposal, by providing ten years of
trust fund security, is consistent with actions by prior Congresses
and would afford us far more than sufficient time to propose a bi-
partisan solution to the long-term fiscal needs of Medicare. Such a
bipartisan solution will be needed regardless of whether the Presi-
dent’s plan or Congress’s plan is finally adopted.

To emphasize, the Trustees did not recommend $270 billion in
Medicare cuts at this time nor state that the funding problems fac-
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ing Medicare require actions of this magnitude now to deal with a
financing problem that occurs in the next century.

I hope this information can be provided to Members of Congress
on both sides of the aisle as they review the significant changes in
Medicare that are being considered so that Members can have a
clear understanding of the facts.

Sincerely,
ROBERT E. RUBIN.

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,

Washington, D.C, October 12, 1995.
Hon. SAM GIBBONS,
Ranking Minority Member, Committee on Ways and Means, U.S.

House of Representatives, Washington, DC.
DEAR CONGRESSMAN GIBBONS: This letter provides the views of

the Department of Justice on those aspects of H.R. 2425, the Medi-
care Preservation Act of 1995, relating to medical liability reform,
specifically Subtitle D, Part 1, §§ 15301–15315. It is our view that
this wholesale rewrite of the liability laws relating to the provision
of medical services and products is totally inappropriate to the
budget reconciliation process and represents an unacceptable ex-
tension of federal authority over an area of the law historically left
to the states.

This legislation would effect a sweeping reform of the law gov-
erning medical liability and medical malpractice suits. Such suits
are premised on State tort law and are, for the most part, governed
by State court procedures. This legislation would preempt State
law, both substantively and procedurally, in an unprecedented
fashion, and would effectively immunize health care providers of all
kinds from certain types of liability related to the negligent provi-
sion of medical services. In addition, the legislation mingles ques-
tionable product liability reform measures relating to the manufac-
ture, distribution, and labeling of drugs and medical devices with
medical malpractice reform proposals in a manner wholly inappro-
priate and unnecessary to the purpose of the underlying legislation;
i.e., reform of the Medicare and Medicaid systems. In our opinion,
the very purpose of the malpractice liability system—to fairly com-
pensate injured victims and to deter future misconduct—would be
severely compromised by enactment of this legislation.

During the 103rd Congress, senior officials of the Justice Depart-
ment testified before Congress in support of a series of medical
malpractice proposals included in the President’s comprehensive
health care reform measure, the Health Security Act. Those propos-
als were directed at three specific goals—to reduce the costs and
delays of malpractice litigation, to reduce the practice of ‘‘defensive
medicine’’ which adds to rising national health care costs, and to
increase access to justice for malpractice victims. The President’s
proposals attempted to address some of the problems of the current
malpractice system, while recognizing that medical malpractice liti-
gation is an essential aspect of State tort law and jurisprudence.
Over the past decade, virtually every state has adopted specific
malpractice reforms tailored to the unique circumstances of the re-
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1 Office of Technology Assessment, Defensive Medicine and Medical Malpractice (1994).
2 Id. at 3.
3 Id. at 92–93.

spective State court and civil justice system involved. We strongly
believe that medical malpractice cases should continue to be liti-
gated primarily in the State courts and that medical malpractice
reform should respect the fundamental nature of state law and pro-
cedure.

Despite considerable tort reform activity at the state level, there
is, unfortunately, little empirical evidence about the practical ef-
fects of the various reforms. Calls for reform of the medical mal-
practice system have rested, at least in part, on arguments that
such initiatives would result in health care cost savings by reduc-
ing the incentives to practice defensive medicine—procedures un-
dertaken or avoided primarily to avoid malpractice risk. In 1994,
the Office of Technology Assessment (‘‘OTT’’) published an impor-
tant study of defensive medicine and malpractice liability, ordered
by Congress in an effort to determine how certain reforms of the
liability system might alter these practices.1 However, the OTA
study revealed the inherent difficulty of measuring the level and
cost of defensive medicine. OTA concluded that many aggressive
procedures are performed because they are simply ‘‘good medicine’’
or because, in a fee-for-service system, physicians are paid for and
make money from the services rendered. Further, it was found that
a high percentage of defensive medical procedures ‘‘are ordered to
minimize the risk of being wrong when the medical consequences
of being wrong are severe.’’ 2

The findings of the OTA study are clearly relevant to consider-
ation of the reforms proposed in the Medicare Preservation Act.
Since the mid-1970’s, most of the tort reforms implemented in the
States were designed primarily to reduce medical malpractice in-
surance costs by limiting the payments made per claim, the fre-
quency of suits, or the costs of resolving claims. These conventional
reforms have retained the courts as the forum for resolving mal-
practice disputes, but have altered various legal rules to tilt more
in favor of defendants, often restricting plaintiffs’ access to the
courts of limiting the amounts that can be recovered. OTA con-
cluded, however, that the impact of these reforms on the practice
of defensive medicine and health care costs remains largely un-
known and is not likely to be significant.3 Accordingly, the burden
of proving the appropriateness of ‘‘nationalizing’’ reforms that
would have the harshest impact on the most seriously injured pa-
tients should rest with the proponents of such measures. We do not
believe that burden has been met. In addition to our general objec-
tion to this legislation, we offer the following specific comments:

Section 15301. Federal Reform of Health Care Liability Actions.
This section would apply all of the various provisions of Subtitle D
to any health care liability action brought in any State or Federal
court, other than suits brought under the Vaccine Injury Com-
pensation Act. The section further provides that Subtitle D shall
preempt any state law ‘‘to the extent that such law is inconsistent
with the limitations’’ set forth therein, except that any State law
that provides for defenses or places limitations on a person’s liabil-
ity in addition to those contained in Subtitle D shall not be pre-
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empted. The section provides that nothing shall be construed to
create federal question jurisdiction under 28 U.S.C. § 1331 or
§ 1337, but in diversity action brought under 28 U.S.C. § 1332, the
amount sought as noneconomic or punitive damages and attorney’s
fees and costs shall not be included in determining whether the
amount in controversy meets the requisite $50,000 jurisdictional
threshold.

The Department of Justice has several concerns about these pro-
visions. First, section 15301(b) preempts those state laws that are
less favorable to consumers and patients, but would leave in place
those laws that impose ‘‘greater restrictions’’ on liability; i.e., those
that favor doctors, hospitals, insurance companies, and other
health care providers. The wording of the preemption provision
could create substantial confusion, resulting in increased litigation
as to which state laws or procedures actually are tougher than or
‘‘inconsistent’’ with the proposed reforms. In addition, the varying
interpretations of these provisions by courts in 50 states and 94
federal districts would result in a profusion of legal conflict, forum
shopping, and appellate litigation. For those seeking uniformity
and predictability, the result could be just the opposite, instead sig-
nificantly increasing the costs and delays of malpractice lawsuits.

The Department is also concerned about the curtailment of diver-
sity jurisdiction contained in section 15301(d). Currently, the only
financial criteria under 28 U.S.C. § 1332 is that the ‘‘matter in con-
troversy’’ exceeds the sum or value of $50,000, exclusive of interest
and costs. The proposed amendment would establish a special juris-
dictional requirement for health care liability actions that would
not be applicable to other types of tort cases or other actions gen-
erally. In the absence of broader diversity jurisdiction reform,
which has primarily been proposed as a tool to reduce the caseload
in the federal courts, there would seem to be no justification for
this discriminatory provision.

Section 15302. Definitions.—This section sets forth the definition
of a variety of terms used in Subtitle D, and in doing so, estab-
lishes the scope and breadth of the proposed reforms.

The definitions of ‘‘health care liability action’’ as set forth in sec-
tion 15302(8) and ‘‘health care provider’’ set forth in section
15302(9) are particularly problematic. The first provision defines a
‘‘health care liability action’’ to be a civil action brought in State
or federal court against (1) a health care provider, (2) an ‘‘entity
which is obligated to provide or pay for health benefits under any
health plan (including any person or entity acting under a contract
or arrangement to provide or administer any health benefit),’’ or (3)
‘‘the manufacturer, distributor, supplier, marketer, promoter, or
seller of a medical product’’ in which the claimant alleges a claim
based upon the provision of or failure to provide or pay for health
care services or the use of a medical product, regardless of the the-
ory of liability on which the claim is based. The definition of
‘‘health care provider’’ would include doctors, nurses, hospitals,
nursing homes, clinics (including fertility clinics), and any other in-
stitution or individual engaged in the delivery of health care serv-
ices.

In simplified terms, these definitions assure sweeping application
of the limitations on liability set forth in Subtitle D, including not
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4 Medical malpractice litigation encompasses all liability-producing conduct arise from the de-
livery of professional medical services. Negligent medical care does not exhaust all potential
sources of professional liability. For example, liability may result from intentional misconduct,
breaches of contract guaranteeing coverage of specific therapies or results, divulgence of con-
fidential information, and failures to prevent injuries to patents. See, Joseph H. King, Jr., The
Law of Medical Malpractice 3, (2d Ed. 1986).

only conventional medical malpractice actions, but product liability
suits, bad faith insurance claims, and breach of contract lawsuits
as well.4 The definition of ‘‘entity’’ would include insurance compa-
nies, health maintenance organizations (‘‘HMOs’’), and health plan
administrators. The application of the proposed limitations on li-
ability to such entities would provide insurance companies and
HMOs with broad protection against certain types of liability for
denial of health care benefits.

The liability system is an important complement to government
regulation of the quality and adequacy of health care services. At
just the time that there is a growing need to police the under-staff-
ing of health care facilities and the denial of appropriate treatment
by insurance claims managers, this legislation would place unprec-
edented limits on the ability of claimants to recover damages for
their injuries, regardless of the theory of liability. While reform of
the medical liability system might be germane to comprehensive
health care reform, these unwise measures are neither necessary
or appropriate in the context of legislation intended to restore sol-
vency to the Medicare insurance fund.

Section 15311. Statute of Limitations.—This provision would
limit the time period for filing claims in health care liability actions
to no more than two years after the date on which the injury that
is the subject of the action was discovered or should reasonably
have been discovered, but in no event more than five years after
the initial injury occurred.

In medical malpractice actions, the statute of limitations is either
measured from the date of the negligent treatment or from the date
the injury could reasonably have been discovered. Some states also
make a special exception to the statute of limitations for cases in
which a foreign object was left inside a patient during invasive sur-
gery, or in cases of fraud or deliberate misconduct. As of 1993, 32
states required that a malpractice suit be brought within two years
or less after the injury is discovered or should have been discov-
ered. Six states provide for a three year period from the date of dis-
covery; the remaining states have no specific provision relating to
discovery. In twelve states the maximum number of years in which
a malpractice case must be brought is higher than the proposed
five year period.

The disturbing aspect of section 15311 is its application, through
the definitional provisions, to cases involving something other than
medical malpractice. For example, the five year statute of limita-
tions could potentially bar medical product liability actions involv-
ing latent diseases, such as AIDS or cancer. The provision would
also affect a national statute of limitations for breach of contract
or bad faith insurance claims. Such ‘‘nationalization’’ of state law
has no justification as a means of reducing the practice of defensive
medical or lowering health care costs, and there is little evidence
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that shorter status of limitations limit malpractice payouts or the
number of claims.5

Section 15312. Calculation and Payment of Damages.
(a)(1) Limitation on Noneconomic Damages.—This provision

would limit awards for pain and suffering (non-economic damages)
to $250,000, regardless of the number of parties against whom the
action is brought or the number of actions brought with respect to
the jury.

Malpractice or product liability damage awards usually have two
components: direct economic losses (such as medical or rehabilita-
tion expenses and lost wages) and non-economic damages, such as
payments for physical and emotional pain, emotional distress, dis-
figurement, loss of consortium, and other non-pecuniary losses.
Losses for pain and suffering are very difficult to quantify and ju-
ries or provide no clear standards for determining them. Critics
contend that the emotional desire in unpredictability high awards.

Approximately 14 states have placed some limit on non-economic
damages. These limits range from $250,000 (California) to $1 mil-
lion (Wisconsin, West Virginia), and in a number of states there
are exceptions to the limit. A number of states have overturned
caps on pain and suffering damages on state constitutional
grounds, including guarantee of the right to trial by jury and ac-
cess to the courts. Several State constitutions, such as those of Ari-
zona, Pennsylvania, and Montana, specifically limit the legisla-
ture’s right to restrict damages in tort actions.

Studies have shown and it is obvious that those affected by caps
on non-economic damages are those claimants who have been most
severely injured. It is those individuals who need to be com-
pensated for the losses the have been suffered so they may get on
with their lives with some degree of dignity, hope, and security. No
one should want to tell persons who have been severely injured
through the negligence of others that they will not receive fair com-
pensation because there is some arbitrary limit legislation by Con-
gress, and that they are simply out of luck. Such arbitrary limits
seem particularly unjust when the result of negligence is serious
lifetime impairment, disfigurement, pain, infertility, or even death.
Non-economic damage caps also discriminate against women, mi-
norities, the elderly, children, the poor, or other patients who often
cannot demonstrate substantial economic losses (i.e., lost wages).

In light of the serious legal and constitutional issues involved, it
seems ill-advised to nationalize the harshest and most restrictive
limitation on non-economic damages. The Department of Justice
does not endorse this proposal that would inflict the greatest finan-
cial and emotional harm on those victims of negligence or other
malfeasance who have been the most severely injured.

(a)(2) Joint and Several Liability.—This provision would limit a
defendant’s liability for non-economic damages this or her propor-
tionate share of the fault or responsibility for the claimant’s actual
damages, as determined by the trier of fact. Essentially, this sec-
tion does away with the doctrine of ‘‘several liability’’ for pain and
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suffering, although defendants would remain jointly and severally
liable for a plaintiff’s actual damages.

When multiple defendants are responsible for a plaintiff’s injury
(doctor, hospital, laboratory, etc.) the plaintiff has traditionally had
the right to collect from each defendant in the amount of their re-
sponsibility (joint liability) or the plaintiff could collect the entire
amount from a single defendant (several liability), forcing that de-
fendant sue the other defendants for the amount of injury for
which they were responsible by seeking ‘‘contribution.’’ This rule ef-
fectively allocates the risk of one defendant’s insolvency or inability
to pay to the other defendants, rather than to the plaintiff. Some
states have eliminated several liability, usually with respect to
non-economic damages only. Other states have enacted modified
joint and several liability reforms, usually requiring that several li-
ability be limited depending on the relative degree of the defend-
ant’s fault or the ability of other defendants to pay the claim.

Again, this measure would have a disproportionately negative
impact on women, the poor, children, the elderly, and other individ-
uals who would tend to be awarded greater non-economic damages
than economic damages. Combined with the other restrictions on
the award of compensation for pain and suffering included in this
bill (see discussion of section 15312(a)(1) and section 15312(f)), this
provision would inflict the greatest harm on those who have been
the most severely injured. Many states have already addressed re-
form of the doctrine of joint and several liability in a manner that
reflects the public policy and legal decisions of the legislative and
judicial branches of that State. A national rule limiting the applica-
tion of joint and several liability in a broad array of legal actions
is neither necessary or fair.

Section 15312(b) (1) and (2). Treatment of Punitive Damages.—
This provision would limit punitive damages in health care liability
actions, including medical malpractice cases, product liability cases,
and bad faith insurance claims, to no more than three times the
amount of economic loss, or $250,000, whichever is greater. In ad-
dition, the claimant must establish by ‘‘clear and convincing’’ evi-
dence that the harm suffered was the result of conduct (1) specifi-
cally intended to cause harm; or (2) manifesting a conscious, fla-
grant indifference to the rights or safety of others. The limitation
on punitive damages is to be ‘‘applied by the court and shall not
be disclosed to the jury.’’ To underscore the drafters’ intent, the bill
states that this section shall not preempt or supersede any State
or federal law that imposes further limits on the award of punitive
damages.

Punitive damages are awarded in cases where the defendant’s
conduct is intentional, malicious, or conscious, with a willful dis-
regard for the plaintiff’s well-being. The Justice Department has
previously indicated that, in the context of product liability cases,
it would support a national standard for the award of punitive
damages requiring a findings of ‘‘conscious, flagrant indifference to
the safety of those persons who might be harmed,’’ but would op-
pose arbitrary caps on punitive damages in any amount. Such lim-
ited reform would be justified in the context of products manufac-
tured in one state and sold throughout the country. However, the
same reasoning would not necessarily apply to malpractice litiga-
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tion, which usually involves a patient, and a local doctor or hos-
pital.

Legal scholars generally do not regard punitive damages as con-
tributing significantly to health care costs. A study by the Amer-
ican Bar Foundation identified only 18 punitive damage awards out
of a total of 1,917 medical malpractice verdicts in 47 counties from
1981 to 1985.6 The Rand Institute for Civil Justice discovered only
four punitive damage awards in medical malpractice cases in San
Francisco and Cook Counties between 1960 and 1984.7 The first
nationwide study of punitive damage verdicts in medial mal-
practice cases for the thirty year period 1963–1993 identified only
270 such awards.8 This study concluded that punitive damages
were seldom used to sanction incompetent physicians, but were of
increasing importance to protect patients from harm caused by bu-
reaucratic organizations, such as nursing homes, HMOs, and insur-
ance companies and related utilization review providers.

Most states have reformed medical malpractice law in some re-
spect and a majority of jurisdictions have restricted punitive dam-
ages. In 1985, Illinois abolished punitive damages in medical mal-
practice cases altogether. Kansas limits punitive damages in medi-
cal malpractice to the lesser of $3 million or 25 percent of the de-
fendant’s highest gross annual income for any one of the five years
preceding the tort, and divides those punitive damages between the
plaintiff and the state. State reforms include capping, state-sharing
of awards, increased evidentiary burdens, judge-assessed punitive
damages, and bifurcated trials.

Section 15312(b) would significantly reduce the deterrent effect of
punitive damages just as the changing structure of health care in
the United States exposes more and more consumers to decisions
which might measure patient safety against cost saving strategies.
Credible research has demonstrated that punitive damage awards
are of little significance in conventional malpractice litigation
against doctors and hospitals, but the liability system serves an im-
portant ‘‘regulatory’’ function with respect other health care provid-
ers and organizations. Medicare reform is not the context in which
to evaluate the importance of this remedy in the rapidly changing
world of health care delivery in the United States.

Section 15312(e). Drugs and Devices. This provision would pro-
vide immunity from punitive damages for the manufacturers of
pharmaceutical products and medical devices that received pre-
market approval by the Food and Drug Administration (‘‘FDA’’),
unless the defendant, before or after pre-market approval, inten-
tionally and wrongfully withheld from or misrepresented to the
FDA information that is ‘‘material and relevant to the harm suf-
fered by the claimant,’’ or bribed an official or employee of the FDA
for the purpose of securing or maintaining approval of such drug
or device. The measure also extends such immunity to those drugs
and devices that are not FDA approved, but are ‘‘generally recog-
nized as safe and effective’’ under conditions established by the
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FDA and applicable regulations. Punitive damages are also barred
in health care liability actions for harm relating to the adequacy
of tamper-resistant packaging unless the drug is found by the court
by clear and convincing evidence to be ‘‘substantially out of compli-
ance’’ with relevant regulations.

This measure relates to product liability suits involving defective
drugs or medical devices which were approved for sale according to
the complex regulatory process prescribed by the Food, Drug and
Cosmetic Act, 21 U.S.C. § 301 et. seq., and the Medical Device
Amendments, 21 U.S.C. § 360c–1. The broad immunity from puni-
tive damages that would be established even goes far beyond the
so-called ‘‘FDA defense’’ amendment adopted earlier this year by
the House of Representatives during debate of H.R. 956, the Prod-
uct Liability Fairness Act of 1995. Tort liability serves to com-
plement and reinforce the FDA regulatory process, as exemplified
by litigation involving products such as the Shiley heart valve, sili-
cone breast implants, Dalkon Shield, and DES. Medicare reform is
not the context in which to consider fundamental alterations to the
food and drug liability regime.

Section 15312(f). Periodic Payments for Future Losses. This provi-
sion allows the defendant in a health care liability action to make
periodic payments for future economic and non-economic damages
in excess of $50,000, rather than in a lump sum. Such periodic pay-
ments shall be based on when the damages are found likely to
occur, as determined by the court. In the absence of fraud, the
judgment of the court awarding periodic payments may not reopen
at any time to contest, amend, or modify the schedule or amount
of the payments.

Periodic payments help to reduce the impact of large awards on
malpractice insurers. If a victim is severely injured, the damages
are based on medical and other expenses that will incur over a life-
time, as well as lost wages and pain and suffering. If the insurance
company can pay out the award as the expenses are incurred, the
net cost of the malpractice award will be lower. Structuring awards
also reduces the risk that the injured party will deplete funds that
are intended to be used to pay future medical and economic costs.

Fourteen states mandate periodic payments of future economic
damages if the award exceeds a threshold level (usually $100,000–
$250,000). In another 16 states, periodic payments are discre-
tionary, but not mandatory. Many states require defendants (or
their insurers) to purchase an annuity to insure the future pay-
ments, and other jurisdictions allow payment schedules to be modi-
fied in the event of a change in the patient’s circumstances.

The Justice Department indicated that as part of comprehensive
health care reform it supported the periodic payment of future
damages, both economic and non-economic, consistent with the rec-
ommendations of the National Conference of Commissioners on
Uniform State Laws. However, section 15312(f) sets the threshold
for periodic payments at a level lower than most states, makes no
provision for the defendant’s (or its insurer’s) insolvency, and does
not allow the payment schedule to be amended or modified to ac-
commodate changed circumstances.

Section 15313. Alternative Dispute Resolution. This provision re-
quires any alternate dispute resolution system (‘‘ADR’’) used to re-
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solve a health care liability action to include the limitations on li-
ability set forth in Subtitle D, including provisions relating to the
statute of limitations, non-economic damages, joint and several li-
ability, punitive damages, collateral source rule, and periodic pay-
ments.

ADR can be and is an effective tool in reducing the costs and
delays of medical malpractice and other tort litigation. Many states
have developed ADR rules and programs that encourage parties to
resolve disputes before trial; the federal courts have also tested the
use of ADR as part of the Civil Justice Reform Act experiment.
However, this provision preempts all ADR procedures in the state
and federal courts in an unprecedented fashion, imposing the pro-
posed limitations on a dispute resolution mechanism designed to
encourage openness and flexibility. This provision would also seem
to impose such limitations on pre-treatment ADR contracts pri-
vately bargained for between the health care provider and the
consumer. The Justice Department strongly opposes the wholesale
extension of these stringent limitations on liability to the ADR set-
ting.

Thank you for the opportunity to provide our views on these im-
portant proposals. Please do not hesitate to contact us if we may
be of additional assistance with this or any other matter. The Of-
fice of Management and Budget has advised that there is no objec-
tion from the standpoint of the Administration’s programs to the
presentation of this report.

Sincerely,
ANDREW FOIS, Assistant Attorney General.

DEPARTMENT OF HEALTH AND HUMAN SERVICES,
OFFICE OF INSPECTOR GENERAL,

Washington, DC, September 29, 1995.
Re H.R. 2389: ‘‘Safeguarding Medicare Integrity Act of 1995.’’
Hon. SAM M. GIBBONS,
Ranking Minority Member, House Committee on Ways and Means,

House of Representatives, Washington, DC.
DEAR MR. GIBBONS: We have had the opportunity to review the

newly introduced H.R. 2389, and it is our understanding that many
of the concepts in H.R. 2389 may be considered in the deliberations
concerning the ‘‘Medicare Preservation Act.’’ We strongly support
the expressed objective of H.R. 2389 of reducing the fraud and
abuse which plagues the Medicare program. The proposed legisla-
tion contains some meritorious provisions. However, if enacted, cer-
tain major provisions of H.R. 2389 would cripple the efforts of law
enforcement agencies to control health care fraud and abuse in the
Medicare program and to bring wrongdoers to justice.

The General Accounting Office estimates the loss to Medicare
from fraud and abuse at 10 percent of total Medicare expenditures,
or about $18 billion. We recommend two steps to decrease this
problem: strengthen the relevant legal authorities, and increase the
funding for law enforcement efforts. Some worthy concepts have
been included in H.R. 2389, and we support them. For example, we
support:
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a voluntary disclosure program, which allows corporations to
blow the whistle on themselves if upper management finds
wrongdoing has occurred, with carefully defined relief for the
corporation from qui tam suits under the False Claims Act (but
not waiver by the Secretary of sanctions);

minimum periods of exclusion (mostly parallel with periods
of exclusion currently in regulations) with respect to existing
exclusion authorities from Medicare and Medicaid; and

increases in the maximum penalty amounts which may be
imposed under the civil monetary penalty laws regarding
health care fraud.

As stated above, however, H.R. 2389 contains several provisions
which would seriously erode our ability to control Medicare fraud
and abuse, including most notably: making the civil monetary pen-
alty and anti-kickback laws considerably more lenient, the unprece-
dented creation of an advisory opinion mechanism on intent-based
statutes, and a trust fund concept which would fund only private
contractors (not law enforcement). Our specific comments on these
matters follow.

1. MAKING CIVIL MONETARY PENALTIES FOR FRAUDULENT CLAIMS
MORE LENIENT BY RELIEVING PROVIDERS OF THE DUTY TO USE REA-
SONABLE DILIGENCE TO ENSURE THEIR CLAIMS ARE TRUE AND AC-
CURATE

Background: The existing civil monetary penalty (CMP) provi-
sions regarding false claims were enacted by Congress in the 1980’s
as an administrative remedy, with cases tried by administrative
law judges with appeals to Federal court. In choosing the ‘‘knows
or should know’’ standard for the mental element of the offense,
Congress chose a standard which is well defined in the Restatement
of Torts, Second, Section 12. The term ‘‘should know’’ places a duty
on health care providers to use ‘‘reasonable diligence’’ to ensure
that claims submitted to Medicare are true and accurate. The rea-
son this standard was chosen was that the Medicare system is
heavily reliant on the honesty and good faith of providers in sub-
mitting their claims. The overwhelming majority of claims are
never audited or investigated.

Note that the ‘‘should know’’ standard does not impose liability
for honest mistakes. If the provider exercises reasonable diligence
and still makes a mistake, the provider is not liable. No adminis-
trative complaint or decision issued by the Department of Health
and Human Services (HHS) has found an honest mistake to be the
basis for CMP sanction.

H.R. 2389 Proposal: Section 201 would redefine the term ‘‘should
know’’ in a manner which does away with the duty on providers to
exercise reasonable diligence to submit true and accurate claims.
Under this definition, providers would only be liable if they act
with ‘‘deliberate ignorance’’ of false claims or if they act with ‘‘reck-
less disregard’’ of false claims. In an era when there is great con-
cern about fraud and abuse of the Medicare program, it would not
be appropriate to relieve providers of the duty to use ‘‘reasonable
diligence’’ to ensure that their claims are true and accurate.

In addition, the bill treats the CMP authority currently provided
to the Secretary in an inconsistent manner. On one hand, it pro-
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poses an increase in the amounts of most CMPs which may be im-
posed under the Social Security Act. Yet, it would significantly cur-
tail enforcement of these sanction authorities by raising the level
of culpability which must be proven by the Government in order to
impose CMPs. It would be far preferable not to make any changes
to the CMP statutes at this time.

2. MAKING THE ANTI-KICKBACK STATUTE MORE LENIENT BY REQUIR-
ING THE GOVERNMENT TO PROVE THAT ‘‘THE SIGNIFICANT’’ INTENT
OF THE DEFENDANT WAS UNLAWFUL

Background: The anti-kickback statute makes it a criminal of-
fense knowingly and willfully (intentionally) to offer or receive any-
thing of value in exchange for the referral of Medicare or Medicaid
business. The statute is designed to ensure that medical decisions
are not influenced by financial rewards from third parties. Kick-
backs result in more Medicare services being ordered than other-
wise, and law enforcement experts agree that unlawful kickbacks
are very common and constitute a serious problem in the Medicare
and Medicaid programs.

The two biggest health care fraud cases in history were largely
based on unlawful kickbacks. In 1994, National Medical Enter-
prises, a chain of psychiatric hospitals, paid $379 million for giving
kickbacks for patient referrals, and other improprieties. In 1995,
Caremark, Inc. paid $161 million for giving kickbacks to physicians
who ordered very expensive Caremark home infusion products.

Most kickbacks have sophisticated disguises, like consultation ar-
rangements, returns on investments, etc. These disguises are hard
for the Government to penetrate. Proving a kickback case is dif-
ficult. There is no record of trivial cases being prosecuted under
this statute.

H.R. 2389 Proposal: Section 201 would require the Government
to prove that ‘‘the significant purpose’’ of a payment was to induce
referrals of business. The phrase ‘‘the significant’’ implies there can
only be one ‘‘significant’’ purpose of a payment. If so, at least 51
percent of the motivation of a payment must be shown to be unlaw-
ful. Although this proposal may have a superficial appeal, if en-
acted it would threaten the Government’s ability to prosecute all
but the most blatant kickback arrangements.

The courts interpreting the anti-kickback statute agree that the
statute applies to the payment of remuneration ‘‘if one purpose of
the payment was to induce referrals.’’ United States v. Greber, 760
F.2d 68, 69 (3d Cir. 1985) (emphasis added). If payments were in-
tended to induce a physician to refer patients, the statute has been
violated, even if the payments were also intended (in part) to com-
pensate for legitimate services. Id, at 72. See also: United States v.
Kats, 871 F.2d 105, 108 (1989); United States v. Bay State Ambu-
lance, 874 F.2d 20, 29–30 (1st Cir. 1989).

The proposed amendment would overturn these court decisions.
However, the nature of kickbacks and the health care industry

requires the interpretation adopted by Greber and its progeny. To
provide that a defendant had the improper intent necessary to vio-
late the anti-kickback statute, the prosecution must establish the
defendant’s state of mind, or intent. As with any intent-based stat-
ute, the prosecution cannot get directly inside the defendant’s head.
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The prosecution must rely on circumstantial evidence to prove im-
proper intent. Circumstantial evidence consists of documents rel-
evant to the transaction, testimony about what the defendant said
to business associates or potential customers, etc. These types of
evidence are rarely clear about the purposes and motivations of the
defendant. The difficulties of establishing intent are multiplied by
the complexity, size, and dynamism of the health care industry, as
well as the sophistication of most kickback scheme participants.
Documents are ‘‘pre-sanitized’’ by expert attorneys. Most defend-
ants are careful what they say. In most kickback prosecutions, the
Government has a difficult task to prove beyond a reasonable doubt
that even one purpose of a payment is to induce referrals.

If the Government had to prove that inducement of referrals was
‘‘the significant’’ reason for the payment, many common kickback
schemes would be allowed to proliferate. In today’s health care in-
dustry, very few kickback arrangements involve the bald payment
of money of patients. Most kickbacks have sophisticated disguises.
Providers can usually argue that any suspect payment serves one
or more ‘‘legitimate purposes.’’ For example, payments made to in-
duce referrals often also compensate a physician who is providing
health care items or services. Some payments to referral sources
may be disguised as returns on investments. Similarly,many lease
arrangements that indisputably involve the bona fide use of space
incorporate some inducement to refer in the lease rates. In all of
these examples, and countless others, it is impossible to quantify
what portions of payments are made for nefarious versus legitimate
purposes.

Where the defendant could argue that there was some legitimate
purpose for the payment, the prosecution would have to prove be-
yond a reasonable doubt, through circumstantial evidence, that the
defendant actually had another motive that was ‘‘the significant’’
reason. For the vast majority of the present-day kickback schemes,
the proposed amendment would place an insurmountable burden of
proof on the Government.

3. C. CREATION OF AN EASILY ABUSED EXCEPTION FROM THE ANTI-
KICKBACK STATUTE FOR CERTAIN MANAGED CARE ARRANGEMENTS.

Background: There is great variety and innovation occurring in
the managed care industry. Some managed care organizations,
such as most health maintenance organizations (HMOs) doing busi-
ness with Medicare, consist of providers who assume financial risk
for the quantity of medical services needed by the population they
serve. In this context, the incentive to offer kickbacks for referrals
of patients for additional services is minimized, since the providers
are at risk for the additional costs of those services. IF anything,
the incentives are to reduce services. Many other managed care or-
ganizations exist in the fee for service system, where the tradi-
tional incentives to order more services and pay kickbacks for re-
ferrals remain. In the fee for service system, the payer (like Medi-
care and private insurance plans) is at financial risk of additional
services, not the managed care organization. While broad protec-
tion from the anti-kickback statute may be appropriate for
capitated, at-risk entities like the HMO described above, such pro-
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tection for managed care organizations in the fee for service system
would invite serious abuse.

H.R. 2389 Proposal: Section 202 would establish broad new ex-
ceptions under the anti-kickback statute for ‘‘any capitation, risk-
sharing, or disease management program.’’ The lack of definition of
these terms would result in a huge opportunity for abusive ar-
rangements to fit within this proposed exception. What is ‘‘risk-
sharing?’’ Is not any insurance a form of risk sharing? What is a
‘‘disease management program?’’ Does not that term include most
of health care?

Nefarious organizations could easily escape the kickback statute
by simply re-arranging their agreements to fit within the exception.
For example, if a facility wanted to pay doctors for referrals, the
facility could escape kickbacks liability by establishing some device
whereby the doctors share in the business risk of profit and loss
of the business (i.e., they would share some risk, at least theoreti-
cally). Then, the organization could pay blatant kickbacks for every
referral with impunity.

If the concern is that the kickback statute is hurting innovation,
as observed above, there is now an explosion of innovation in the
health care industry, especially in managed care. No one in Gov-
ernment is suggesting that HMOs or preferred provider arrange-
ments, etc., formed in good faith, violate the kickback statute.
There has never been an action against any such arrangement
under the statute.

4. INAPPROPRIATE EXPANSION OF THE EXCEPTION TO THE ANTI-
KICKBACK STATUTE FOR DISCOUNTS.

Background. Medicare/Medicaid discounts are beneficial and to
be encouraged with one critical condition: that Medicare and/or
Medicaid receive and participate fully in the discount. For example,
if the Medicare reasonable charge for a Part B item or service is
$100, Medicare would pay $80 of the bill and the copayment would
be $20. If a 20 percent discount is applied to this bill, the charge
should be $80, and Medicare would pay $64 (80 percent of the $80)
and the copayment would be $16. If the discount is not shared with
Medicare (which would be improper), the bill to Medicare would
falsely show a $100 charge. Medicare would pay $80, but the
copayment would be $0. This discount has not been shared with
Medicare.

Many discounting programs are designed expressly to transfer
the benefit of discounts away from Medicare. The scheme is to give
little or no discount on an item or service separately billed to Medi-
care, and give large discounts on items not separately billed to
Medicare. This scheme results in Medicare paying a higher per-
centage for the separately billed item or service than it should.

For example, a lab offers a deep discount on lab work for which
Medicare pays a predetermined fee (such as lab tests paid by Medi-
care to the facility as part of a bundled payment), if the facility re-
fers to the lab its separately billed Medicare lab work, for which
no discount is given. The lab calls this a ‘‘combination’’ discount,
yet is a discount on some items and not on others. Another exam-
ple is where ancillary or noncovered items are furnished free, if a
provider pays full price for a separately billed item, such as where
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the purchase of incontinence supplies is accompanied by a ‘‘free’’
adult diaper. Medicare has not shared in these combination dis-
counts.

H.R. 2389 Proposal: Section 202 would permit discounts on one
item in a combination to be treated as discounts on another item
in the combination. This sounds innocent, but it is not. Medicare
would be a big loser. Discounting should be permissible for a sup-
plier to offer a discount on a combination of items or services, so
long as every item or service separately billed to Medicare or Med-
icaid receives no less of a discount than is applied to other items
in the combination. If the items or services separately billed to
Medicare or Medicaid receive less of a discount than other items
in the combination, Medicare and Medicaid are not receiving their
fair share of the discounts.

5. UNPRECEDENTED MECHANISM FOR ADVISORY OPINIONS ON INTENT-
BASED STATUTES, INCLUDING THE ANTI-KICKBACK STATUTE

Background: The Government already offers more advice on the
anti-kickback statute than is provided regarding any other criminal
provision in the United States Code.

Industry groups have been seeking advisory opinions under the
anti-kickback statute for many years, with vigorous opposition by
the Department of Justice (DOJ), and the HHS Office of Inspector
General (OIG) under the last three administrations, as well as the
National Association of Attorneys General. In 1987, Congress re-
jected calls to require advisory opinions under this statute. As a
compromise, Congress required HHS, in consultation with the At-
torney General, to issue ‘‘safe harbor’’ regulations describing con-
duct which would not be subject to criminal prosecution or exclu-
sion. See Section 14 of Public Law 100–93.

To date, the OIG has issued 13 final anti-kickback ‘‘safe harbor’’
rules and solicited comment on 8 additional proposed safe harbor
rules, for a total of 21 final and proposed safe harbors. Over 50
pages of explanatory material has been published in the Federal
Register regarding these proposed and final rules. In addition, the
OIG has issued six general ‘‘fraud alerts’’ describing activity which
is suspect under the anti-kickback statute. Thus, the Government
gives providers guidance on what is clearly permissible (safe har-
bors) under the anti-kickback statute and what we consider illegal
(fraud alerts).

H.R. 2389 Proposal. HHS would be required to issue advisory
opinions to the public on the Medicare/Medicaid anti-kickback stat-
ute (section 1128(b) of the Social Security (Act), as well as all other
criminal authorities, civil monetary penalty and exclusion authori-
ties pertaining to Medicare and Medicaid. HHS would be required
to respond to requests for advisory opinions within 30 days.

HHS would be authorized to charge requestors a user fee, but
there is no provision for this fee to be credited to HHS. Fees would
therefore be deposited in the Treasury as miscellaneous receipts.

Major problems with anti-kickback advisory opinions include:
Advisory opinions on intent-based statutes (such as the anti-

kickback statute) are impractical if not impossible.—Because of
the inherently subjective, factual nature of intent, it would be
impossible for HHS to determine intent based solely upon a
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written submission from the requestor. Indeed, it does not
make sense for a requestor to ask the Government to deter-
mine the requestor’s own intent. Obviously, the requester al-
ready knows what their intent is.

None of the 11 existing advisory opinion processes in the Fed-
eral Government provide advisory opinions regarding the issue
of the requestor’s intent.—An advisory opinion process for an
intent-based statute is without precedent in U.S. law.

The advisory opinion process in H.R. 2389 would severely
hamper the Government’s ability to prosecute health care
fraud.—Even with appropriate written caveats, defense counsel
will hold up a stack of advisory opinions before the jury and
claim that the defendant read them and honestly believed
(however irrationally) that he or she was not violating the law.
The prosecution would have to disprove this defense beyond a
reasonable doubt. This will seriously affect the likelihood of
conviction of those offering kickbacks.

Advisory opinions would likely enormous resources and many
full time equivalents (FTE) at HHS.—The user fees in the bill
would go to the Treasury, not to HHS. Even if the did go to
HHS, appropriations committees tend to view them as offsets
to appropriations. There are no estimates of number of likely
requests, number of FTE required, etc. Also, HHS is perma-
nently downsizing, even as it faces massive structural and pro-
gram changes. The possible result of the bill is a diversion of
hundreds of anti-fraud workers to handle the advisory opin-
ions.

For the above reasons, DOJ, HHS/OIG and the National Associa-
tion of Attorneys General strongly oppose advisory opinions under
the anti-kickback statute, and all other intent-based statutes.

6. CREATION OF TRUST FUND MECHANISM WHICH DOES NOT BENEFIT
LAW ENFORCEMENT

Background: In our view, the most significant step Congress
could undertake to reduce fraud and abuse would be to in-
crease the resources devoted to investigating false claims, kick-
backs and other serious misconduct. It is important to recog-
nize that the law enforcement effort to control Medicare fraud
is surprisingly small and diminishing. There is evidence of in-
creasing Medicare fraud and abuse, and Medicare expenditures
continue to grow substantially. Yet, the staff of the HHS/OIG,
the agency with primary enforcement authority over Medicare,
has declined from 1,411 employees in 1991 to just over 900
today. (Note: 259 of the 1,411 positions were transferred to the
Social Security Administration). Approximately half of these
FTE are devoted to Medicare investigations, audits and pro-
gram and evaluations. As a result of downsizing, HHS/OIG has
had to close 17 OIG investigative office and we now lack an in-
vestigative presence in 24 States. The OIG has only about 140
investigators for all Medicare cases nationwide. By way of con-
trast, the State of New York gainfully employs about 300 per-
sons to control Medicaid fraud in that State alone.

Ironically, the investigative activity of OIG pays for itself many
times over. Over the last 5 years, every dollar devoted to OIG in-
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vestigations of health care fraud and abuse has yielded an average
return of over $7 to the Federal Treasury, Medicare trust funds,
and State Medicaid programs. In addition, an increase in enforce-
ment also generates increased deterrence, due to the increased
chance of fraud being caught. For these reasons, many fraud con-
trol bills contain a proposal to recycle monies recovered from
wrongdoers into increased law enforcement. The amount an agency
gets should not be related to how it generates, so that it should not
be viewed as a ‘‘bounty.’’ The Attorney General and the Secretary
of HHS would decide on disbursements from the fund. We believe
such proposals would strengthen our ability to protect Medicare
from wrongdoers and at no cost to the taxpayers. The parties who
actually perpetrate fraud would ‘‘foot the bill.’’

H.R. 2389 Proposal: Section 106 would create a funding mecha-
nism using fines and penalties recovered by law enforcement agen-
cies from serious wrongdoers. But none of the money would be used
to help bring others to justice. Instead, all the funds would be used
only by private contractors for ‘‘soft’’ claims review, such as, medi-
cal and utilization review, audits of cost reports, and provider edu-
cation.

The above functions are indeed necessary, and they are now
being conducted primarily by the Medicare carriers and
intermediaries. Since the bill would prohibit carriers and
intermediaries from performing these functions in the future, there
appears to be no increase in these functions, but only a different
funding mechanism.

These ‘‘soft’’ review and education functions are no substitute for
investigation and prosecution of those who intend to defraud Medi-
care. The funding mechanism in H.R. 2389 will not result in any
more Medicare convictions and sanctions.

In summary, H.R. 2389 would:
relieve providers of the legal duty to use reasonable diligence

to ensure that the claims they submit are true and accurate;
this is the effect of increasing the Government’s burden of
proof in civil monetary penalty cases;

substantially increase the Government’s burden of proof in
anti-kickback cases;

create new exemptions to the anti-kickback statute which
could readily be exploited by those who wish to pay rewards
to physicians for referrals of patients;

create an advisory opinion process on an intent-based crimi-
nal statute, a process without precedent in current law; since
the fees for advisory opinions would not be available to HHS,
our scarce law enforcement resources would be diverted into
hiring advisory opinion writers; and

create a fund to use monies recovered from wrongdoers by
law enforcement agencies, but the fund would not be available
to assist the law enforcement efforts; all the monies would be
used by private contractors only for ‘‘soft’’ payment review and
education functions.

In our view, enactment of the bill with these provisions would
cripple our ability to reduce fraud and abuse in the Medicare pro-
gram and to bring wrongdoers to justice.
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1 H.R. 2389 was incorporated, with some changes, into H.R. 2425.
2 42 U.S.C. 1320a–7b(2).
3 For example, U.S. v. Bay State Ambulance and Hosp. Rental Serv., 874 F.2d 20, 29–30 (1st

Cir. 1989).

Thank you for your attention to our concerns.
Sincerely,

JUNE GIBBS BROWN,
Inspector General.

GENERAL ACCOUNTING OFFICE,
HEALTH, EDUCATION AND HUMAN SERVICES DIVISION,

Washington, DC, October 7, 1995.
Hon. FORTNEY H. (PETE) STARK,
Ranking Minority Leader, Subcommittee on Health, Committee on

Ways and Means, House of Representatives.
DEAR MR. STARK: Your letter of October 4, 1995, asked us to re-

view the fraud and abuse provisions of H.R. 2425, especially two
provisions changing requirements of the anti-kickback and civil
monetary penalty sections of the Social Security Act. You also for-
warded comments you had received from the Department of Health
and Human Services’ (HHS) Office of the Inspector General (OIG)
and the Department of Justice on H.R. 2389.1 These agencies ex-
pressed serious concerns about the two provisions. Because of the
limited time available, we concentrated on these two provisions and
have not fully analyzed the other provisions in H.R. 2425.

PROPOSED CHANGE TO MEDICARE ANTI-KICKBACK LAW

Section 1128B(b)(2) of the Social Security Act 2 establishes crimi-
nal liability for ‘‘[w]hoever knowingly and willfully offers or pays
any remuneration (including any kickback, bribe, or rebate) di-
rectly or indirectly, overtly or covertly, in cash or in kind to any
person to induce such person’’ to refer persons to them for medical
services covered by Medicare or certain other health programs. In
our experience, such arrangements are often disguised to appear to
provide compensation for professional services or as returns on in-
vestments. Even when a physician performs a service for the
money received, the inducements for referrals can result in unnec-
essary payments from Medicare.

As the HHS OIG pointed out, courts have interpreted section
1128B(b)(2) to find liability whenever it is proven beyond a reason-
able doubt that one purpose of a payment was to induce a referral.3

Section 15212(c) of H.R. 2425 would substitute for these judicial
interpretations by amending the last part of the quoted material to
read ‘‘to any person for the significant purpose of inducing.’’ We are
not convinced that the use of the modifier ‘‘the significant’’ would
mean, as the OIG indicated, that 51 percent of the motivation for
a payment would have to be to induce referrals in order to estab-
lish liability. However, ‘‘the significant’’ can only be read to mean
that prosecutors would have to prove beyond a reasonable doubt
that the primary or most compelling motivation for the payment
was to induce referrals.

Providing knowledge is always very difficult because it requires
determining what was in the mind of an individual or individuals.
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4 U.S.C. 1320a–7a(1).
5 H.R. Rpt. No. 391, 100th Cong., 1st Sess., pt. 1, at 533.
6 The amendment was included under the title ‘‘Civil Monetary Penalty and Exclusion Clari-

fications,’’ 101 Stat. 1330–155.

Because it is not scientifically possible to provide knowledge di-
rectly, doing so requires marshalling a convincing argument based
solely on circumstantial evidence. We agree that, as you surmise,
this amendment will make proving the facts necessary to establish
liability much more difficult. Moreover, the effect could well be to
make it easier to disguise the intent behind kickback arrange-
ments, or make disguises currently used more effective in evading
prosecution. The result would be greater potential for fraud, with
its negative financial effect on Medicare.

PROPOSED CHANGE TO CIVIL MONETARY PENALTY LAW

Section 1128A(a)(1) of the Social Security Act 4 authorizes civil
monetary penalties, for example, for anyone who submits claims to
Medicare and ‘‘knows or should know’’ that a claim is for services
not actually rendered; for services that are false or fraudulent; for
physicians’ services not actually rendered by a physician; or for
services performed by someone excluded from participating in the
program.

The phrase ‘‘or should know’’ was substituted for ‘‘or has reason
to know’’ by section 4118(e)(1) of the Omnibus Budget Reconcili-
ation Act of 1987 (OBRA–87) (P.L. 100–203). This change origi-
nated in the House bill for OBRA–87 and was included unchanged
in the final version. The relevant House report states that this
change was intended to overturn In the Matter of the Inspector
General v. Frank P. Silver, M.D., Docket No. C–19 (Apr. 27, 1987).5
In Silver, the reviewing official held that an employer could not be
subject to civil monetary penalties for actions taken by his or her
employees within the scope of their employment, and interpreted
‘‘reason to know’’ as imposing a duty on one submitting a claim to
investigate the truth of the claim only if he or she had reason to
suspect that the information in the claim was erroneous.

Although the interpretation of ‘‘reason to know‘’ in Silver is con-
sistent with the discussion of the phrase in the Restatement of
Torts, Second, section 12, it troubled the drafters of the OBRA–87
amendment because they understood that it would make it easier
for individuals to defraud Medicare by freeing them from a general
duty to reasonably ensure the accuracy of the claims submitted.
The amended language was expressly intended to ‘‘incorporate com-
mon law principles’’ into the civil monetary penalty provision.6 In
other words, under the current language, providers have an affirm-
ative duty to ensure that the claims for payment that they submit,
or that are submitted by their employees, are accurate. As pointed
out by the OIG, the phrase ‘‘should know’’ is a standard American
courts are accustomed to.

Section 15212(a)(2) of H.R. 2425 would require proof that the
person acted ‘‘in deliberate ignorance’’ or ‘‘in reckless disregard’’ of
the truth or falsity of the information. This would represent a sig-
nificant change over the due diligence required of those submitting
claims under the current standard.
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7 31 U.S.C. 3729(b).
8 See, for example, Wang v. FMC Corp., 975 F.2d 1412, 1420 (9th Cir. 1992).
9 We have commented on many occasions on the need for adequate resources to effectively per-

form the tasks that comprise fraud and abuse detection and prosecution.

The new definition for ‘‘should know’’ is basically the statutory
definition of the terms ‘‘knowing’’ and ‘‘knowingly’’ found in the fed-
eral False Claim Act.7 The result is that the knowledge standard
for Medicare civil Monetary penalties would be changed, in effect,
from ‘‘know or should know’’ to ‘‘knowing’’ or ‘‘knowingly.’’ Under
the False Claim Act, individuals have been found not liable for in-
nocent mistakes and, in addition, not liable in cases of negligence.8

We agree with the OIG that this new definition of ‘‘should know’’
would, as drafted, ‘‘significantly curtail enforcement’’ under the
Medicare civil monetary penalty provisions. Assuming that this in-
terpretation would be applied with respect to the virtually identical
definition in the Medicare context, proving negligence in the filing
of claims would no longer suffice to impose a civil monetary pen-
alty. This would result in imposing a far greater burden on pros-
ecutors. It would constitute a reversal of the action taken in
OBRA–87 and reinstate a knowledge standard at least as lenient
as the one articulated in Silver.

OTHER CONCERNS

Although we have not fully analyzed the other provisions in H.R.
2425, we noted a few general concerns during our review of the
fraud and abuse provisions.

First, a number of additional responsibilities would be placed on
HHS, its Health Care Financing Administration, and the HHS
OIG. Such responsibilities include soliciting views from and re-
sponding to the public on (1) safe harbors, (2) ways to improve the
administration of Medicare, and (3) complaints and allegations
about fraud and abuse. However, no resources are provided to ac-
complish these tasks. While any of these provisions might be laud-
able on its own, in today’s budgeting environment we are concerned
that additional resources needed for administration might not be
available. This could result in anti-fraud and abuse staff being
spread more thinly than they are now with negative consequences
for fraud and abuse detection and prevention efforts.9 Further, it
could result in insufficient resources to carry out the intent of the
legislative provisions.

Second, the bill would make a number of changes to Medicare’s
prohibition on physician referrals to facilities and suppliers in
which they have an ownership interest. We, as well as the HHS
OIG and others, have conducted a number of studies that identified
increased use of services when physicians refer patients to entities
they own or in which they have substantial financial interests.
Substantial savings were estimated to accrue from enactment of
the provisions proposed for modification, and we are concerned that
this could increase Medicare costs. We are particularly concerned
about repeal of the provision requiring covered providers and sup-
pliers to report to HHS on who their owners are. Without this in-
formation, it would be very difficult and expensive for HHS to en-
force the prohibition or to identify violations.
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We are sending a copy of this letter to the Chairman, Sub-
committee on Health. If you have any questions about the matters
discussed in this letter, please contact Tom Dowdal, Assistant Di-
rector.

Sincerely yours,
SARA F. JAGGAR,

Director, Health Financing and Public Health Issues.
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ADDITIONAL DISSENTING VIEWS

This bill, H.R. 2422, The Medicare Security Act, is the first intro-
duced Democratic alternative to Republican Medicare proposal
(H.R. 2425)—a simple 20 page solution to Medicare’s short-term
funding problem. H.R. 2422, which is cosponsored by thirty of my
colleagues, including three Members of the Ways and Means Com-
mittee, sharply contrasts with H.R. 2425 and shows the American
people that we can protect Medicare without punishing bene-
ficiaries or disrupting our health care delivery system.

We do not dispute the facts that Medicare is growing rapidly and
its rate of growth needs to be contained if we are to avoid bank-
rupting the Federal Government. But Medicare’s growth is not so
frenzied that it must be reduced by $270 billion over the next seven
years. Cuts of that magnitude do nothing to save the Medicare pro-
gram or extend the solvency of the Part A trust fund any longer
than it is extended by my bill—to 2006. Medicare is targeted by the
Republicans for a cut of $270 billion for one reason only and that
is to balance the budget in seven years.

Many Republicans are using the promise of a balanced budget as
an excuse to dismantle the most important functions of govern-
ment—functions that the American people depend upon to protect
the economic and physical security of their own families and their
parents. The Republican Medicare bill, H.R. 2425, attacks not only
seniors, but also middle-class families who will be forced to choose
between paying the medical bills of their elderly parents or college
tuition for their children. But this proposal demonstrates that cuts
of $270 billion are not inevitable and that the rate of growth of
Medicare can be controlled to protect the middle class and to pre-
serve our national government as a partner with the American peo-
ple, creating opportunity and providing security. The Medicare Se-
curity Act, H.R. 2422, slows Medicare spending by $90 billion over
the next seven years, which will keep the Medicare Part A trust
fund solvent through 2006. This allows 10 years to adjust the sys-
tem to accommodate the baby-boomers entering Medicare, without
imposing hidden costs on seniors or impeding their access to care.

But let’s be clear that the current debate over Medicare springs
in large part from the failure of systemic health care reform. The
Republican Medicare Act does absolutely nothing to help the 41
million uninsured persons in this country. The cost-shifting this bill
presumes no doubt will increase substantially the cost of health in-
surance premiums for the middle class, swelling the number of un-
insured people.

If we had universal coverage in this country, the Medicare trust
fund problem would be much easier to solve, and containing costs
in Medicare would be much easier to accomplish. The cost problems
of Medicare are nothing more than a reflection of the cost problems
in the health care system as a whole. If this country had universal
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coverage, the solvency of the Medicare Trust fund would not even
be an issue. It will be impossible to make Medicare truly secure for
the next generation until we have universal coverage. Until all
Americans have health insurance, the cost of providing health care
for the uninsured will continue to be shifted onto those persons
with health insurance in the form of higher premiums and in-
creased costs. But, unfortunately, we do not have universal cov-
erage in this country. So, operating under the current system, H.R.
2422, the Medicare Security Act, extends the life of the Medicare
trust fund for as long as the Congressional Budget Office will
measure it—to 2006. This is achieved by cutting $90 billion from
Medicare over 7 years.

Four of Medicare’s trustees have stated that $89 billion is needed
to stabilize the Trust Fund until 2006 and that the $270 billion in
cuts proposed in the Republican bill are unnecessary.

A reasonable alternative, my proposal cuts only $67 billion from
Medicare Part A and $23 billion from Part B, with all of the Part
B savings directed into the Part A Trust Fund. These cuts are ad-
justments that the system can absorb and that preserve quality
and service to beneficiaries, insuring that recipients continue to re-
ceive the same level of Medicare coverage and benefits that they
have today. The Republican proposal can offer no such promise.

Equally important, my proposal insures that adjustments in the
Medicare program will not cause profound disruptions throughout
the entire health care delivery system, threaten our teaching hos-
pitals, or affect Medicare recipients’ access to high quality medical
care. Moreover, this approach avoids the substantial increases in
both the cost of private insurance and the number of uninsured
Americans which the Republican plan guarantees. The cuts in H.R.
2422, the Medicare Security Act, are distributed equitably through-
out the health care system to doctors, hospitals, home health agen-
cies, and skilled nursing facilities. In this bill there is no increased
costs to beneficiaries and adjustments in provider reimbursements
have been tailored specifically to protect the basic elements of our
health care infrastructure. This alternative Medicare proposal
places no additional financial burden on our elderly poor nor on
their families.

The real problem for Medicare starts in the year 2010 when the
baby-boomers enter the program. The Republican proposal does
nothing to solve this problem. Therefore, this bill, like the Repub-
lican bill, creates a bipartisan commission to address specifically
the changes needed in Medicare and in health coverage and finance
generally to accommodate the aging baby-boomers who will be en-
tering Medicare after 2010.

We are calling for a bipartisan commission because we need to
engage in a national debate about what kind of Medicare program
we want for older Americans and whether or not we are willing to
pay for that program. A Blue Ribbon commission will be charged
with the responsibility of building a national consensus on the fu-
ture of Medicare.

The Commission will make recommendations to Congress by
January 1, 1998, eight years in advance of any foreseeable Medi-
care solvency problem, on how to finance Medicare for baby-
boomers and what Medicare should offer beneficiaries. In our view,
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the Commission is the most important part of the bill and the Med-
icare debate.

H.R. 2422, the Medicare Security Act, lays down a marker for in-
tegrity and simplicity. According to the Congressional Budget Of-
fice, this bill and the Republican Medicare bill take the nation to
the same destination in 2006. Unfortunately, the Republicans’
route takes the nation on a ride to the tune of $270 billion.

JIM MCDERMOTT.
CHARLES RANGEL.
GERALD KLECZKA.
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